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ARQC£D  AND  DZTBRMINBD 


THE  COURT  OF  KING'S  BENCH, 

« 

IN 


Hilary  Term, 


In  ilie  Forty-fifth  Year  of  the  Ueiga  of  Gcoroe  I^• 


rf       •      '"i  ■iiif 


In  the  course  of  this  Term,  Sir  Beaumont  Hotham, 
Knt.  one  of  the  fiarons  of  the  Court  of  Exchequer, 
resigned  his  office ;  and  was  succeeded  by 

SirTuoMAS  Manners  Sutton,  Knt.  his  Majesty's 
Solicitor  General,  who  was  thereupon  called  &r- 
jeant ;  and  gave  rings  with  this  motto,  Hie  amcs  diet 
pater  atquc  Princeps. 

VicARY  GiBBS,  Esq.  one  of  the  King's  Counsel,  and 
who  was  also  Chief  Justice  of  C/itstef%  and  Attorney 
General  to  his  Royal  Highness  the  Prince  of  f Vales , 
resigned  his  two  last  -  mentioned  ollices,  and  was 
appointed  Solicitor  General  to  his  Majesty,  and  was 
kniffhted. 

Robert  Dallas,  Esq.  one  of  the  King's  Counsel, 
was  appointed  Chief  Justice  of  Chestc}\ 

William  Adam,  Esq.  who  was  before  Solicitor  Ge- 
neral to  the  Prince  of  IVales,  succeeded  Mr.  Gibbs, 
as  his  Royal^Highnesb's  Attorney  General ;  and 

Jos£Pii  Jekyll,  Esq.  was  appointed  Solicitor  Gene- 
ral to  tlie  Prince;  and  afterwards,  one  of  his  Majes- 
ty s  Counsel,  leai'ned  in  the  Law. 
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Thegranrmfof 
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CASES  IN  HILARY  TF.RM, 

REGULA    GENERALIS. 
Hilary  Term,  45  Geo.  111. 

HBaBAS,  by  a  Rule  made  in  Easter  Term,  in  the  SOih 
Geo.Sy  ii  WHS,  a«nongst  other  things, Ordered,  "That 
no  prisoner  in  the  King's  Bench  Prison,  or  within  the  rules 
thereof,  should  h?iv^,  or  be  entitled  to  have,  day-rules  above 
three  days  in  each  term  *  And  by  another  rule,  Michael' 
mas,  S7  Geo.  3,  it  was  further  Ordered,  "  That,  notwith- 
standing the  said  iherehy  in  part  recited  rule,  if  any  person 
in  the  King's  Bench  Prison  should  thereafter  stale,  by  affi- 
davit, any  special  cause,  to  the  satisfaction  of  this  court, 
for  havinir  an  additional  dav-rule  or  day  rules  beyond  those 
allowed  by  the  aforesaid  rule,  such  additiooal  rule  or  r«les 
should  be  granted  accordingly  for  any  day  or  days  ensuing 
such  application.**  It  is  hereby  Ordered,  That  so  much  of 
the  said  first-mentioned  rule  as  is'  above  recited,  and  that 
the  whofe  of  the  said  last-mentroned  rule,  be  repealed  and 
discharged  ;  but  that  nothing  lierein  contained  shall  extend 
to  repciJ  or  discharge  so  much  of  the  said  first-mentioned 
rule  as  requires  That  every  piisoner,  having  a  day-rule, 
shall  return  within  the  walls  or  rules  of  the  said  prison  at  or 
before  nine  o'clock  inXhe  evening  of  the  day  for  which  such 

rule  shall  be  granted. 

By  the  Court, 


tn 


Jatu  24* 


DAKiiisuiRE  and  Another  against  Parker. 


THE  plaintiffs  dfeoUred  ujion  a  sf»ecial  agreement  by  the 
defendant,  to  guarantee  the  payment  of  certain  goods, 


which,  on  the  faitli  of  such  guaraoice,  they  sold  and  deh- 


Wbere  notice 
of  the  d»ho- 
nour  of  a  biU  of 
eiclmnf^e  by 
the  acoeptor  in 

*nfb?'ih?M.t  .0  .he  holder  in  Manchester,  wherf  the  letter  wa,  delivered  out  hetween  8  a«d 
«nt  oy  ine  P?"  """T  .  ,^       ^  ,^,t  ^t  for  Lirerpiml,  where  the  drawer  h»ed,  be. 

?X'^'^:?io6."rM  a'dthehoro^r  d«uo.  .eiMl  ,«..lc,  to  the  drawer  by  the  po...  either 
twrcB  1 1  at  nooo  MO  1 1  a™  sent  it  H  a   leiler  by  a  private  ptri.n  uii  the  Utter  day. 

K-^„,  K.fn«  ihe  «i«t  left  Livecixwl  ft*  l-ordon,  whereby  the  .Ir.wer  wa.  so  aRi  ated,  h»t 
rJilS  n^t  w^lte  f..  •  m«  l^r  .h»tX/.  po.t  to  to.Hl<..v-lild,  that  at  alt  event,  the  holder 
he  eould  not  write  II  iirae  ^     i     whetlier  reatooahle  nwtice  be  a  quentum  of  taw  or 

^ff  T  ^r  -he  1  rr  the  c*m^?U  rule  of  I^^  require  notice  of  the  didionour  of  a  bill  to  be  .e..t 
roI«lV.°  SMlnother  P^^^^^^  «» ''  received  (by  fhirh  most  be  un- 

1  }f\\i^n.J\^^^^^\Al»oiUm  point  of  tlite  and  di*t«i«e)t  ainl  whether  foot  hour. 
tC".  .h^X  ..E^.  «X&  of'lhe  po,t  be.  .ufficieot  jmenal.io  point  of  pr^t.cul 
bft»«r!i  ne«^™""e  "'  ~  2  i  ,  ,  ^,  prepare  a  letter  of  advic*  to  the  drawer.  At  alt 
««.!,^"'t  e  :v  We7o.  4t  w  C  rwri"en  b,\n^^  »ext  day  after  notice  received  hy 

him  ;«d  filSt  .J^t  «o  haU  delayed  the  re«ipt  W  notice  by  thcUraww  «tU  .ftcr  Ihearr*. 
»al  of  th«  n«xt  p.Mt,  by  .ending  the  letter  by  a  privatt  hand.  ^a^^ 


IN  TitB  Forty-fifth  Yeah  of  GEORGE  III. 


Tcred  to  the  value  of  250/.  to  certain  traders,  of  the  name  of 
S.  E  Parker  and  Co.;  and  which  were  averred  not  to  have 
been  paid  for :  to  which  the  general  issue  was  pleaded.  At 
the  irial  before  Lord- Ellcnborough,  C.  J.  al  the  sittings  at 
t/tti^Aa//,  it  appeared  ihal  the  plaintiffs  were  manufacturers, 
living  at  JlTanchester :  that  the  defendant  lived  at  Liverpool; 
and  gnaranteed  to  the  plaintiffs  the  payment  of  the  goods 
furnished  by  theui  to  Me'ssrs,  Par/rer  and  Co.  who  also  lived 
tiLiverpvol:  that  these  latter,  after  some  excuses  and  de- 
lays, sent  lo  the  plaintiffs,  bj^'  way  of  payment  for  the  goods 
furnished  by  thcra,  a  bill,  drawn  by  one  of  the  firm  of  Par^^ 
^rand  Co.  upon  a  person  of  the  name  of  Jackson^  livit>^  in 
Loadofij  and  accepted  by  him  ;  which  bill  was  dated  6th 
of  June,  :80S,  and  made  payable  to  the  plaintiffs  two 
months  after  date^  who  indorsed  it  to  certain  bankers  ia 
Manchester^  in  order  to  obtain  payment,  who  sent  it  to  Zion* 
i^n  accordingly  :  and  the  sole  question  was,  Whether  the 
plaintiffs  hsid  afterwards  made  the  bill  their  own  by  laches? 
As  to  which  the  facts  were, That  the  bill,  which  became  due 
the  9th  of  August,  was,  on  that  day,  presented  for  payment 
to  the  acceptor  in  London  by  the  bankers'  ^gent,  and  refused 
payment,  and  noted  accordingly ;  and  notice  thereof  trans- 
milted,  with  the  bill,  to  the  plaintiffs  by  the  post  of  the 
lOih  ;  which  arrived  at  il/<i/?cAfs^^r  about  midnight  of  the 
Dth  ;  and  the  letters  were  deliveied  out  as  usual,  between 
ei^htand  nine  in  the  morning  of  the  12th.  Tiie  post  leaves 
ildiicAester  for  Liverpool  between  12  at  noon  and  one 
0  cluck.  The  plaintiffs,  however,  did  not  send  notice  of  the 
di>honoor  of  the  bill,  either  by  thet^post  of  that  day,  or  by 
the  post  of  the  next,  which  was  the  ISth  :  but  they  sent  the 
bill  with  such  inteUigence  by  a  privafe  hand  ;  by  which  it 
was  delivered  to  the  drawer  at  Liverpool  on  thie  J3th,  ^about 
nine  uV-iock  in  the  evening;  which  was  two  hours  after  the 
time  when  it  would  have  arrived  by  the  post  of  that  day 
from  Manchester,  the  distance  between  the  two  places  being 
about  37  miles.  The  post  leaves  Liverpool  for  London  be- 
tween nine  and  ten  o'clock  in  tlie  evening.  The  drawer, 
having  received  notice  of  the  dishonour  at  Liverpool  not 
macii  above  an  hour  before  the  po»t  departed  for  London, 
was  so  much  agitated  that  he  could  not  get  his  letter  of  ad* 
^ice  to  bis  correspondent  in  London  ready  that  night;  and 
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did  not  send  it  till  the  next.  It  did  not,  however,  appear 
that  the  acceptor  had  any  funds  of  the  drawer^s  in  biihands^ 
or  that  tlie  drawer  hud  in  fact  received  any  detriment  froia 
the  delay  of  tlie  notice  to  him.  Jjord  Elkuborougkf  C«  J« 
considering  the  question  of  reasonable  notice  as  compound* 
ed  of  lavr  and  fact,  left  the  whole  to  the  jury-;  advising 
them  that  it  was  not  necessary,  in  his  opiniouy  for  a  person 
to  leave  all  other  business  and  attend  solely  to  one  trans* 
action  ;  but  they  were  to  consider  whether,  upon  the  whole, 
reasonable  dispatch  had  been  used  by  the  plaintiffs,  in  com- 
municating notice  of  the  dishonour  of  the  bill  to  the  drawer. 
That  the  hw^  hours  which  intervened  between  the  delivery 
of  the  letter  of  advice  to  (hem  at  Manchc%ter  on  the  lStb» 
and  the  going  out  of  the  post  on  that  day  for  Liverpool, 
might,  he  thought,  excuse  them,  having  other  affairs  to  at- 
tend to^  from  not  writing  by  that  post,  — there  being  no 
evidence  of  the  exact  time  wh^n  the  letter  came  to  their 
bands  ^  and  that,  if  they  had  the  next  day  to  send  notice,  it 
seemed  tliat  they  had  the  whule  of  that  day,  in  the  coarse 
of  which  they  had  sent  intelligence  by  a  private  hand  to 
Livtrpool^  in  time,  as  it  appeared,  for  the  drawer  to  have 
written  by  that  nighi*s  post  to  Loudon,  had  not  his  agitatioD 
delayed  him.  Tiie  jury  found  a  verdict  for  the  plaintiffs  : 
to  set  aside  which,  a  rule  nisi  wa^  granted  in  the  last  term, 
which  was  applied  for  on  the  ground  that  reasonable  notice 
was  a  question  of  law  ;  and  that  the  law  required,  where  the 
parties  lived  in  different  places,  that  notice  of  the  dishonour 
of  a  bill  should  be  sent  by  the  next  post :  that  here  the  next 
post  went  out  on  t|ie  ^ame  day  the  letter  of  advice  reached 
the  plaintiffs  at  Manchetttr ;  but  that  at  any  rate  they  had^ 
been  guilty  of  laches  in  not  sending  notice  by  the  post  of 
the  13th,  but  trusting  to  a  private  hand,  which  delayed 
the  delivery  of  it  too  late  for  writing  to  London  by  the  post 
of  the  ISth  from  Liverpool. 

Ertkinc  and  Richardson  shewed  cause  against  the  rule  i 
'i^nd  contended.  That  reasonable  diligence  had  been  used  ia 
communicating  the  notice  of  the  dishonour  of  the  bill  to  the 
dirawer^  The  notice  could  not  have  reached  the  plaintiffs  at 
Manchctterf  by  the  course  of  the  post,  till  past  eight  o'clock 
in  the  morning  of  tjhe  12th|  and  the  post  goes,  put  again 
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for  Liverpool  about  nooo ;  so  that  there  was  not  more  than  1805. 
aa  interval  of  four  hours  ;  and,  therefore,  unless  it  ♦  be  an  j)^^,,,,,, 
inflezihle  rgle  oF  law  that  notice  uf.ihe  dishonour  mu*t-be  Hfr^m-i 
sent  by  the  very  next  post  after  it  is  received,  the  question  Jr^l^^]' 
was  fairly  left  to  the  jury,  Whether  the  plaintiffs  had  been  ^ 
guiliy  of  laches  in  not  sending  intelligence  by  tbnt  day's 
post?— -aAd  they  have  found  in  the  negative.  It  is  not 
compatible  with  the  usual  coujrse  of  business  in  the  world, 
nor  with  com -non  personal  convenience,  nor  agreeable  to 
the  general  rule  of  law  in  other  cases,  to  noli'  e  such  minute 
portions  ofiirne  les:«  than  a  day.  It  is  unreasonable  to  re- 
qnire  ihat  a  man  shall  be  bound  io  leave  all  oilter  business 
and  concerns  of  life,  to  attend  solely  to  one  uarficular  oc* 
currence.  It  was  reasonable  for  the  jury  to  presume,  as  the 
notice  was  not  forwarded  on  the  12th,  that  the  plaintiffs 
were  troni  home  when  the  letter  was  received  at  their  house, 
or  that  they  had  other  more  important  concerns  to  attend  to 
within  thot-e  four  hours;  and  the  directiorf  was  right,  if  it 
were  but  competent  lo  the  jury  to  make  sucfi  a  presumption. 
Then  if  the  plaintiff's  had  till  the  rjcxt  day  to  send  the  notice, 
•o  far  JTrom  not  having  used  due  dilii»eiit'e,  they  shewed 
more  than  ordinary  aitentioh  to  the  matter  in  i>endin!^  notice 
by  a  private  hand.  It  is  true  that,  by  some  accident,  which 
does  not  appear,  the  letter  did  O't  reach  tlie  drawer's  hands 
till  after  the  usual  post  hour  of  delivery  from  MancKcUcr  to 
UvfTjwol;  but  no  fault  is  impul^tble  to  the  piaintift's  on  that 
account;  for  be  still  leceived  it  in  time  to  have  written  by  $ 
the  London  post  of  the  same  night,  had  he  possessed  com- 
mon firmness. of  nerves;  and  the  piuintirfs ought  not  to  suffer 
because  of  the  draw;ei*s  deficiency  in  that  respect :  and,  ul- 
timately indeed,  no  detiiment  was  received  by  the  \\ant  of 
notice  to  the  drawer  the  day  before,  the  acceptor  having  no 
funds  of  the  drawer  in  his  hands.  In  TinHall  v.  Bruwn{a), 
where  the  line  was  first  atiemptrd  to  be  sti  icily  drawn,  it  was 
cuus'clered,  that  even  wliere  the  partits  lived  in  the  same 
place,  notice  to  the  indoiser,  given  the  next  day  after  the 
dishonour  of  the  note,  would  have  been  sufficient,  if' the 
holders  had  not  on  that  day  given  him  a  ne^  credit  till  the 
close  of  the  banking  hours,  at  four  o'clock  in  the  afternoon  : 
and  thOiiglj  it  was  tliere  said.  That  if  the  party  to  be  charged 
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do  not  live  in  tbe  same  |^Iace,  tlie  holder  must  write  by  the 
next  post  after  the  bill  is  dishoooured  ;  jet,  that  most  ne* 
cessarily  mean  the  next  practicable  post  under  all  the  cir- 
cumstahces,  dne  regard  being  had  to  other  business  and  to 
accidents.  It  is,  in  short,  a  mixed  question  of  law  and  fact, 
whether  the  bill  were  presented  in  reasonabfc  time,  and 
therefore  properly  left  to  the  jury,  as  was  done  in  Muilman 
▼.  D'Eguino  (i). 

Lord  ElUnborough,  C.  J.  That  was  the  case  of  a  foreign 
bill  drawn  payable  in  the  East  ludiei  so  many  days  after 
sight;  and  the  Court  only  determined  that  it  was  nut  neces- 
saiy  io  send  notice  of  the  dishonour  by  an  accidental  foreign 
ship  which  sailed  from  thence  not  direct  for  Englatid ;  but 
that  it  was\^ufficient  to  have  sent  notice  by  the  6rst  regular 
English  ship  which  sailed  for  Englafidy  considering  the 
latter  in  the  nature  of  the  regular  poit  between  the  two 
countries..     « 

In  the  last  cave  on  this  subject,  Haynes  v.  Birk%(c^^  Lord 
Alvanhy  said,  tbat  there  was  no  law  which  required  notice 
to  be  given  within  any  certain  fixed  time ;  that  it  need  not 
be  given  with  all  the  dispatch  which  could  possibly  be  used, 
but  with  f\ll  the  dispatch  that  could  reasonably  be  expected. 
And  there  the  bill,  which  was  put  by  the  plaintiff  in  the 
hands  of  bis  bankers  to  present  fur  payment,  having  been 
dishonoured  in  London  about  two  o'clock  on  Saturday ^  and 
presented  again  at  nine  in  the  evening  by  a  notary,  and 
notice  given  of  the  dishonour  to  the  plaintiff  on  Monday^  at 
Knightsbridge\  who  gave  notice  of  it  to  the  indorser  on 
Tiuuiay,  at  noon>  in  ToUenham-Coui  t  Road :  this  was  deem* 
ed  to  be  reasonable  notice;  and  Lord  Ahanhy  observing 
that  it  did  not  appear  at  What  time  on  Alondat/  the  plaintiff 
received  the  notice  from  his  bankers,  said,  that  *'  he  was  not 
bound  to  be  at  home  the  whole  of  the  day  ;  and  &upposin<; 
him  to  have  returned  home  late  on  that  day,  he  was  not 
bound  to  send  a  special  messenger  to  the  defendant;  if  he 
informed  him  by  the  course  of  the  post,  it  was  sufficient ; 
and  supposing  him  to  have  so  done^  the  defendant  would 
only  receive  his  letter  on  Tuesday  J* 

Gibbs  and  J.  Clarke^  contra,  were  stopped  by  the  Court. 
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Lord  ELX-ENBORoroii,  C.  J.     It  conies  to  flie  point  whe-         1R05. 
flier  1  was  right  in  telliiJg  llie  jury  that  the  plainlttf^  had  till'  DARBitHiaa 
the  next  day  after  they  received  the  notice  of  the  bilTs  being        «r«««i  . 
dishononred  to  communicate  tluit  notice  to  the  drawer  ;  for        ^"»* 
it  struck  me,  thai  if  ihcy  were  io  lime  to  give  notice  on  the    .  ' " 

l:j!h  at  Lfiverpool,  they  had  the  whole  of  that  day,  and 
having  sent  a  letter  of  advice  by  a  private  hand   to  the* 
drawer  in  lime  for  him  lo  have  written  by  the  post  of  that 
night  to  LfOndony  they  might  be  considered  to  have  us.ed 
due  diligence.  There  appears  to  me  considerable  difficulty  in ' 
lavins;  down  anv  certain  lime  within  whicii  notice  must  at  all 
events  be  given.  *  The  general  directioti,  indeed,  of  Marias* 
and  other  writers,  is  to  send  notice  of  the  dishonour  of  a  bill 
by  the  next  post,  where  the  parties  do  not  live  in  the  same'      [£  9.  J 
place  ;  and  the  s:une  was  said  in  Tindal  v.  Brozon  :  and  yc!t, ' 
in  that  case,  it  was  con««idered  sufficient  if  notice  were  given 
ili<»  next  day,  where  the  parties  all  lived  in  the  same  town. 
If  notice   muM  at  any  rate  be  communicated  by  the  next 
post  ©fter  it  i«  received,  it  must  often  happen  that  the  party  * 
will  not  have  a  daj',  or  any  thing  like  a  day,  to  give  it  in  ;' 
for  the  post  may  go  out  immedintely  or  very  soon  after  the- 
letter   of  advice  arrives.     There  must,  therefore,  be  some 
reasonable  time  allowed,  and  that  too,  accommodatins;  itself 
toother  business  and  affairs  of  life;  otherwise  it  is  laying 
that  a  man  who  has  bill-transactions  passing  through  his 
hands  mast  be  nailed  to  the. post-office,  and  can  attend  to' 
no  oilier  business,  however  urgent,  tilf  this  is  dispatched* 
But  if  there  be  a  reasonable  time  between  the  coming  in  and 
going  out  of  the  post  on  the  same  day,  as  in  ihis  case  fotir' 
or  five  hoars  may  be  contended  to  be,  allowing  for  reason- 
able diligence  iu  other  concerns  as  well  as  in  this,  it  would 
be  a  material  question,  if  neaily  raised,  whether  the  party 
were  bound  to  communicate  by  the  next  post  the  inlelli- 
gencc  he  had  received  by  the  post  on  the  same  day.    I  (hink^ 
however,  there  if  st^fficient  doubt  in  this  case,  whether  fea- 
sonable  diligence  were  usted,  to  make  it  proper  to  send  the 
case  to  be  considered  by  another  jury;   for  here  ihe  plain- 
tiff! not  only  did  not  write  by  the  ni»xt  post  of  the  same  day^ 
which  w^t  ont  after  an  interval  of  four  or  five  hours,  but 
they  did  not  even  write  by  the  post  of  the  next  day,  but 
relied  on  a  private  hand  to  carry  the  leiler  of  advice,  bf 
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1805.        which  it  wm  not  in  fact  delivered  till  after  the  post-hour  of 
]U^«f    delivery  in  Liverpool. 

a$iiinit  Grose,  J.     It  was  said  by  Lord  Mansfield  and  Mr.  Justice 

Parabr.       BuUcr,^  in  Tiudul  v.  Btowitj  tliat  reasonable  notiu  wa«  a 

Q  10  ]  mixed  question  of  law  and  fact;  the  situation  and  places  of 
parties,  the  post  hours,  and  other  waiters  of  that  sort)  are 
facts  to  be  ascertained  by  the  jury ;  but  whether  under 
spch  and  such  circumstances  notice  were  given  in  reasonable 
time  is  a  question  of  law,  on  which  they  ought  lo  receive 
direction  of  ibe  Judge.  When  it  is  said  in  the  books  that 
notice  must  be  sent  by  the  tiext  post  to  a  party  living  at  ano* 
ther  place^  th^t  cannot  be  taken  literally  in  all  cases,  but 
must  mean  the  next  cohveoienc,  the  next  practicable  post* 
It  cannot  be  meant  to  apply  to  a  case  wberie  the  post  goea 
ont  tbe  neyt  minute  after  advice  received,  fiat  here  the 
question  did  not  turn  on  that ;  for  if  tbe  plaintiffs  were  not 
bound  to  have  written  by  tbe  post  of  the  same  day,  they 
should  at  least  have  wmten  by  the  next  day's  post:  instead 
of  which  it  appears  that  they  sent  notice  by  a  private  iiaadj 
by  means  of  which  the  delivery  was  delayed,  and  the  op- 
portunity lost  of  writing  by  the  Jjondon  po&t  the  same  night* 
Lawrkkcb,  J.  Tjie  question  in  this  ca^e  is  not  Whether 
BOtice  of  the  disbonoqir  of  a  bill  must  be  commuoicated  by 
the  hext  post  after  it  is  received  I  but  Whether  the  party 
may  omit  to  make  such  corumuoicatiou  for  the  two  next 
po^ta  ?  for  here  it  appears^  that  no  notice  was  given  to  tite 
drawer  till  after  the  time  when  the  second  post  would  have 
'  conveyed  it.     Whenever  the  general  question  sliall  arise,  it^ 

will  be  fit,  according  to  what  was  said  by  Lord  Man^eld  in 
Tindallv.  Brown f  to  lay  down,  witli  as  much  certainty  as 
possible,  some  general  rule  with  respect  to  i  he  reasonable- 
ness of  notice.  The  general  rule,  h%  collecied  iVoui  that 
and  other  cases^  seems  to  be  with  respect  to  pei'sons  living 
in  the  same  town,  thai  tbe  oof  ice  shall  be  given  by  the  next 
day;  and,  with  regard  to  such  as  live  at  diflerent  places, 

rill  ^  ^^^'  ^^  ^^isXi  be  sent  by  the  next  post ;  but  if  in  any  parlicu* 
lar  place  ibe>  post  should  go  out  so  early  after  the  receipt  of 
the  intelligence  as  that  it  would  be  inconvenient  to  require  a 
strict  adherence  to  the  general  rul?,  then,  with  respect  to  a 
place  so  circumstanced,  it  would  not  be  reasonable  to  jpe* 
quire  tbe  notice  to  be  sent  till  tbe  second  pu^u    Gpnsider* 

ing 
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iagtitt  Jinipeiiie  circulation  of  paper  in  thiA  kingdom^  it  is 
veijr  material  to  have  aome  general  rule  by  which  men  may 
koov  how  they  are  lo  act  in  these  caaes;  leaving  partiea  in 
particular  caaea,  where  compliance  with  anch  rule  cannot 
be  HPeaaonabiy  expected,  to  account  for  their  oon-qom* 
pliaoce  with  the  atrict  rule.  When  it  is  aa>d  to  be  strange 
that  notice  given  the  next  day  to  persona  living  in  the  same 
town  ahoold  be  airfficient>  and  yet  that  notice  sliou  Id  be  re^ 
quired  to  be  aent  by  the  next  post  on  the  same  day  to  per^ 
fiOoaliviBg  at  another  plact^  it  must  be  considered  not  mflre^ 
Ij  wben  it  ia  aent^  but  when  it  ia  received  by  the  persona 
wlio  are  to  act  upon  it.  Mttrius,  and  other  >reneral  writera^ 
say  that  the  notice  ought  to  be  tranamilted  by  \h^  next  poat 
after  it  ia  received  ;^nd  what  was  aaid  by  aome  o^  th^ 
Jadgea  in  Tindal  v.  Btown^  and  in  other  caaes^  agrees  wi(b 
tbia*  Aa  to  whether  reasonable  notice  be  a  question  of  lav 
or  fact|  it  joiuat  be  recollected  that  the  facts  iitated  in  tb^ 
report  of  TMalv.  Brown  were  afterwards  found  in  a  ape* 
cial  verdict;,  in  which  the  jury  did  not  5nd  whether  the 
notice  were reaaonable  or  not;  on  which  special  verdict  this 
Coqrt  gjLve  judgmeBt  for  the  plaintiff^  and  that  judgnpient 
was  onanimooaly  confirmed  in  the  Ej^cbequer -chamber  (4). 
Sut  if  reasonable  notice  Were  a  question  of  fact  and  not  of 
law,  I  nm  at  a  loss  Co  know  how  those  judgments  are  tobo/ 
sustained  ;  for  the  jury  did  Qot  find  ilie  fact  of  reasoqablf 
notice^  but  left  that  as  a  question  of  law>  to  be  inferred  frooi 
all  the  ciroumatan^.  But  if  it  were  a  question  of  fact, 
there  ought  to  have  been  a  vcuire  de  novo  in  that  case.  In 
&U  v«  Wardtll  (^)»  tvhere  a  cuatom  was  pleaded  for  the 
inbabitanta  of  a  town  to  walk  and  ride  over  a  certain  close 
of  the  plaintiff  at  all  U€^u>mb{^  ticoea,-^  what  waa  to  b^ 
deemed  a  HAsgnMt  time  waa  conaideied  to  be  a  question  of 
law^  arising  oai  of  ail  the  circumstances;  of  which  Lord 
C.  J,  Wilier  aaya,  *'  tiie  Court  were  the  proper  judges,  aa  in. 
t!^caseQ(r€a»oiUibieiim€,  reaaonable  fines/*  &lc.  ^'  For/' 
headda,  ^'  what  is  contrary  to  reason  ca^nnot  be  consooaot  to 
law,  which  is  founded  on  reason;  and^  therefore,  thereoio/i* 
aUiUiu  io  these  iiod  the  like  cs^a  depends  on  the  law,  and  ia 
tobed(^ded  by  th^  Judges/'    Aa4  iQ  t^ie  «i»^  case  he 
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says,  V  issues  may  be  Joined  on  things  wbioh  are  partly  mat* 
ters.of  fact,*  and  pnrtlj  mattt^rs  of  law  :  and  then,  when  the 
evidence  is  given  at  the  trial,  the  Jodge  must  direct  the^jury 
how  the  law  is;  and  if  they  find  contrary  to  such  direction^ 
it  IS  a  sufficient  reason  for  a  new  trial.'*  And  this  is  conso- 
nant to  the  aniversal  practice  on  trials  for  crimes,  r,  g,  inor- 
der,  wherethe  question  is.  Whether  the  facts  in  proof  amonot 
to  murder  or  manslaughter?  the  Judge  directs  the  jury,  as 
it  is  stated  in  Oneb/%  case  {a)  :  **  If  you  believe  such  and 
such  witnesses,  who  har\'e  sworn  such  and  snch  facts,  the 
killing  the  deceased  was  witi)  malice  propense  express,  or  it 
was  with  malice  implied,  and  t lien  you  ought  to  find  the  pri* 
soner  guilty  of  mufder:  but  if  you  do  not  believe  those  wit- 
nesses, tiien  you  ought  to  find  him  ginlty  of  mansiangbter 
only.**  And  the  jury  may  give  a  general  verdict  of  tnurder 
or  manslaughter ;  "  but  if  they  wilhfind  the  facts  specialty, 
the  Court  is  to  form  their  judgment  from  the|acts  found, 
whether  there  were  malice  or  not,  or  whether  the  fact  were 
done  on  a  sudden  transport  of  passion,  or  were  an  act  of  de* 
liberation  or  not.*' 

Le  Blanc,  J,  Whether  the  plaintiffs  ought  to  have  sent 
notice  of  the  dishonour  of  the  bill  to  the  drawer  by  the  post 
of  the  JSth  the  same  day  they  recerved  the  notice,  or  by  the 
post  of  the  next  day,  they  have  failed  in  both  respects;  for 
they  only  sent  it  on  the  next  day  by  a  private  cbtiveyance ; 
by  which  means  it  was  not  delivered  till  after  itwontd  have 
reached  the  drawer  by  the  post.  Itr  is,  therefore,  unneces- 
sary  to  determine  the  general  question ;  but  whenever  that 
shall  arise,  the  Court  will  have  to  consider  whtnher  reason- 
able  notice  be  a  question  of  fvct  or  of  law*  In  the  cases  of 
Tindal  v.  Brourn  and  Metcnlfw  Hall(b),  it  was  considered 
as  a  question  of  law,  but  dependent  upon  facts.  If  it  should 
be  considered  to  be  the  general  rule  of  law  that  the  holder  Is 
to  send  notice  by  the  next  post  after  he<  receives  it ;« if  he 
should  not  have  done  so,  it  will  be  for  him  to  shew,  when 
<^harged  with  laches,  an  excuse  for  the  omission  ;  as  that  he 
lived  too  far  from  the  post-oflice,  or  that  the  post  departed 
again  too  soon,  or  that  he  was  unavoidably  engaged  in  other 
business,  which   prevented  him  from  writing  by  thjB  very 


(a)  1  Ld.  Raym*  1485.— 1494 

[t)  Tr.  -ss/Geo.  3.  &»  R.  cUtd  i  Ttra  Jlep.  16S,  4e8,*5T9. 
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next  post ;  and  then  the  jury  will  have  to  consider  the  va«         IfiOft. 
lidity  of  such  excuse  in  point  of  fact  for  his  non-compliance    d^J[][^|„ 
with  the  rule  of  law  ;  but>  it  is  material  to  have  some  gene«       agaimi 
ral  rule  established,  otherwise  there  may  be  one  rule  for  esti*      ?A»x»a. 
mating  what  jshall  be  deemed  reasonable  notice  in  LfOndon,      E  ^^  ^ 
and  another  at  Bristol,  and  a  third  ^XhivtrpooL  .  But  after 
a  general  rule  eslablished,  it  will  be  material  in  each  particu- 
lar case  for  the  party  charged   with  lachetii  in  not  having 
complied  with  such  rule,  to  shew  matter  sufficient  to  excuse 
him  from  the  laches. 

Rule  absolute  (/i). 


(ff)  Whether  reasoDable  notice  be  a  qneBtinnof  law  or  fart,  haf  been  itarted 
k  two  other  caaes*  which  I  havo  notctd.    One  wat 

HiltoB  V,  Shepherd,  which  first  came  on  upon  a  iDotioa  tor  a  new  trial  in  Where  a  billof 
Baxter  term  1796.    It  wa»  an  aciioo  by  an  indorsee  agiainat  ao  imi^nery  tried  exchance  paif* 
before  Lord  Kenyoo,  C.  J.  at  the  fittings  at  Wettmiaster ;  and  the  factt  were«  ^d  thronch  tha 
That  one  P.  Pym,  in  London,  drew  the  hUl  staled  in  the  declaration,  in  the  hands  of  Ave 
followiofrrorm:   '*  London,  Kept.  19.  179$.     Two  moniht  sfter  date  pajr  Iha  persons,  all  of 
order  of  Mr.  Shepherd  16/ ■  6«.,  valoe  received.    P.  Pym.    Payable  when  whom  lired  la 
due  at  Messrs.  Cockharts  aod  Co,  PaU-MaU.''    The  bill  was  Indorsed  by  the  London  or  tiM 
dtfendaBt  to  the  plaioiiflf,  by  the  plainliff  to  WiUiani  Buckler,  by  William  neighbourhood 
Buckler  to  Messrs.  Fox  and  Payne,  by  them  to  James  Scott,  and  by  J.  Scott  and  the  bill      * 
to  ooe  Trimmer  or  White  Friars,  in  whose  hands  it  was  when  ft  became  dve.  when  duo  beinc 
The  derendant  lived  in  O.x ford  street,  and  !io  did  the  plaintiff.    Buckler  lired  dishonoured 
in  KiniCrstrcet,  Cheapsidei  Mesorn.  Fox  and  Payne  in  Henrietta^street,  Co*  the  holder  rattt 
vent  Garden;  and  J.  Scotiat  Stratford,  four  miles  from  London.    The  bill  ii»cioe  on  the 
became  doe  on  Saturday  aisfNovamber  (the  three  days  (^race  ending*  on  same  day  totlio 
Sunday)  \  and  on  the  Saturday  was  presented  for  payment,  at  Messrs.  Lock-   ^|||  iodorser 
harts  and  Co.  by  Trimmer,  but  it  was  tiot  puid  1  and  at  3  o'clock  of  the  same  and  he  on  the 
day  Trimmer  ^ave  notice  of  the  non- payment  thereof  to  Scott  at  Stratford;  n^^t  day  to  tbo 
on  Sunday  the  sad,  at  one  o'clock,  Scott  gave  the  like  notice  to  Messrs.  Fox  ^th,  and  be  on 
tad  Psiyne,  Mr,  Fox  being  then  at  Strattord;  on  Monday  the  a^d,  about  the  next  day  to 
twelve  o'clock,  Vox  gave  the  like  notice  to  Buckler;  and  at  his  desire,  on  the  sd  and  he 
Tuesday  morning,  the  a4tbt  at  ten  o'alook,  gave  the  like  notice  by  letter  to  qq  the^nextdaf 
Hilton  the  plaintiff,  in  Oxford-streets  and  who,  upon  bis  return  home  from  to  the  id  and 
the  city,  at  twelve  o'clock  of  the  same  day,  sent  a  notice  by  letter  to, the  de-  \^^  ^q  ii,^'  ^jg^ 
^dant  of  the  non-payment  of  the  bill  1  and  tlie  defendant  neglecting  to  pay  ijay  ^^  ^ii^  ^jr 
the  same,  the  piaiptiQ'  brought  the  same  action,  and  recovered  a  verdict  by  (h^  Court  wm^ 
the  advice  of  Lord  Ken>on.  of  opinion  on  a 

Krskioe  moved  to  set  aside  the  verdict,  upiin  the  ground  of  a  misdirection  c^se  findinr 
by  Lord  Kenyon  at  the  rrial  in  point  of  Uw;  he  having  stated  to  the  jury  these faets  that 
'  (which*  his  Lonkbip  himself  declared  in  colirt)  that  it  was  h  question  for  due  diligence 
them  to  consider.  Whether,  mider  the  circumslan(«s,  the  plaintiff  had  been  ^^  beminsed 
guilty  of  any  laches  or  negligence  ?  which  they  h^d  determined  in  the  negative,  j^^^  ^j^  Ken^ 
He  contended,  that  whether  the  bill  bad  lieeo  prcAenied  within  reuyonable  y^g  thought 
tioie  or  not,  or  whether  notice  of  uon-puvment  hud  been  given  to  the  drawer  \i^<^^  ^^  Qnes- 
in  reasonable  time,  were  questions  of  Isw}  and  that  upon  theaulhoritv  of  tlon  of  doe  dlH- 
Tindal  r.  Brown,  1  Term  Kep.  167,  his  Lordship  ought  to  have  told  the  j^ry  MQce  was  nrol 
•hat  they  were  bound  to  Add  for  t.»  defendant ;  for  in  that  case  it  was  con-  ^^  |^  y^  y^  ^ 
tkterect,  that  notice  ought  to  be  givfn  to  tlie  drawer  of  uoii. payment  by  the  Uiejurvt  on 
acceptor. by  the  next  day,  where  the  parties  all  lived  in  ihc  same  place,  as  which  the  otlie» 
here,  or  by  the  next  posit  after  the  dishonouring,  if  they  lived  at  a  dittanoe ;  jy^^c,  £avc  no 
whereas  here  the  bill  became  due  on  the  list,  aod  no  notice  was  given  to  the  opinion 
defendant  till  the  24th  ;  which  was  laches  in  point  of  law.  «   r  '  r  1 

•  The  Court  then  grantee^  a  rule  i*  shew  oause*  which  came  on  to  he  heard  on  L    '  ^  J 

We<inesday,  April  27tli,  1^961  when  Lord  Kenyon  reported  the  rac<« ;  aod 
concluded  with  saving  that  he  bad  left  it  to  the  jury»  whether  the  plaint* ir 
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1  §05.         kft<  1>M"  foVlty  ^  iMhtf « vbo  foond  that  ke  hid  not  b^M  n*I(7  ^  M7»  *»^ 
-  f^ve^  Terilicr  forbim. 

Garrow  and  Rasielt  ibeved  cavue  afcaintf  that  rule,  cootendiai:  that  whe<' 
ther  I  lie  notice  hfd  been  Kiven  Wi  r«a<HU)ab!^  tiono  or  no/,  inair«  from  the  ne« 
CM fity  of  tho  thini;,  be  •  quettloo  of  fact  for  the  consideraiioo  of  the  jury. 
It  depended  vpon  a  thooiand  combination*  of  circiimsfkneet  which  mu)d  not 
ba  redMced  to  nila*  If  the  party  were  tokvo  ill  i  if  be  lott>is  sen§et|  if  be 
wera  nodtr  dttrr«t»  &e.  how  ccmld  lachei  be  imputed  to  bloi }  Sdppofe  ha 
«m  prevaatad  from  (ptvia^  aottca  within  the  time  aamed  by  a  phyaical  im* 
poisibiilty?  Soph  a^ role  of  law  moat  depend  upon  the  dituoce,  upon  the 
conne  of  the  peat,  upon  the  aiate  of  the  roads,  upon  aocidentu  i  all  which  It 
n  abaard  to  iaiuf^ine.  Hera  the  note  had  travelled  tfaraaich  Ave  diffe<^eel 
hands «  and  tbougfi  the  btw  a bonld  presume  that  the  holder  knows  the  resl« 
denea  of  the  ^raon  from  irhom  he  immediately  reoeiTcd  it,  yet  he  cannot 
be  presumed  to  know  the  resiilenre  of  the  other  inilome^.  Tbercfore,  ip 
pasaiaf:  throqch  so  many  hands,  time  must  be  consunied,  tboufh  no  Ikiiaa 
can  be  Imputed  ia  any  ooe  instance i  aad  if  due  dili^enoa  were  ased  m  re* 
•peat  of  each  particular  transaction,  that  cannot  constitnte  laches  upon  the 
whole.  The  plaiatiff  wa«  bound  to  pay  the  bill  wheo  called  oa,  far  he  had 
BO  means  c^  asaertaieing  whether  any  of  the  antecedent  holders  had  beea 
goUty  of  laches. 

Srskise,  contra,  afain  Inafsted  npon  the  case  of  TindaV  o.  Brown  i  that  at 
all  evaeta  it  waa  prt'ma/ftdea  waat  of  dne  dilifpcooe  wifiare  all  the  pertiea 
Hvcd  aoaear  to  c«6b|other;  aad  thai  the  aaiit  lay  on  the -plaintiff,  to  sheia 
tfae^  he  waa  preveatad  by  some  iaevitat>le  aaoident  from  ^ivinir  notice  bafore* 
Lord  Kbntom,  C.  J.  I  eaqnot  ooneeive  how  this  cm  be  a  matter  of  law* 
I  eaa  oedetsfand  that  the  law  ahonld  require  that  dae  diligence  shall  be 
ustod,  but  that  it  should  be  Wd  down  that  the  notice  munt  be  given  ihatday 
or  the  next,  or  at  any  precise  time,  under  whaierer  circumstances,  is,  I  owB« 
beyeed  my  oampmhevioe.  1  should  rather  have  oonceivedt  that  whether 
dee  diligence  bad  or  had  aot  beaa  used,  waa  a  question  for  the  jury  to  coo* 
alder,  nmler  all  the  ctrcnmstancea  of  accident,  necessity,  and  the  like.  Thia, 
however,  Is  a  question  very  At  to  be  re'coasidered ;  and  when  it  gcet  down 
to  trial  agH'a,  1  shall  advise  the  jury  to  find  a  special  verdict.  I  find  in* 
wineible  objaetloBa  in  my  own  mAod  to  consider  chat  the  rule  of  lew  rieqairief 
due  dHigeace  is  lied  dewa  te  the  next  day.  The  Oaerf ,  therefore,  graatcd  m 
new  trial,  for  the  purpose  of  having  Che  qaeatioa  of  law  more  aolemali  eon* 
•IduMd. 

And*  accordingly,  at  the  next  trial,  the  facts  were  drawn  ap  ia  the  abape 
of  a  case,  and  a  verdict  taken  for  fbe  plaintiff,  sulyecc  to  the  opinion  of  Ihia 
Court  on  those  facts,  whether  the  plaintiff  were  eoliiled  to  recover.  Thia 
was  set  dowa  for  argument  In  Miehaetiiia»  Term,  17  (teo.  3,  and  Aassell  waa 
•o  bAv«  nrgecd  fbr  the  pfMintiff :  bet  when  the  case  was  called  on,  no  persee 
appeared  on  the  part  of  the  defendant  1  and  Russell  informed  the  Coart  that 
he  understood  that  the  dcfendaar  had  abamU>n«d  his  case  1  whertupoa  the 
Court  directed  the  postw  to  be  delivered  to  she  plaintiff. 

The  01  her  case  was  Hopes  v.  Alder,  M .  40,  Geo,  3,  B«  R.  whiob  waa  ae  ae* 

tion  by  the  indorsee  of  a  bill  of  exchboge  against  the  drawer.     It  appeared« 

apon  Lord  Kenyon*B  report,  apoo  a  motion  to  aet  aaade  the  verdicc  lor  the 

plaintiff,  and  to  grant  a  new  trial,  that  the  bill  when  preseated  to  the  drawee 

waa  lef^isad  aeoept'aace  t  that  notice  of  thfo  diahoaonrleg  had  bean  given  b/ 

tothediiheneer  the  drawee  to  the  drawer  fhe  next  day ;  but  00  sodt  liotice  waa  given  by  the 

of  a  bin  of  ex*   indoraee,  the  holder  1  bat  that  the  drawer  had  no  assets  at  the  time  >o  the 

chaime  be  WM  e  baada  of  the  drawee.    And  that,  upon  a  meeting  Nome  time  after,  but  befbae 

,  qoeation  of  faot   the  action  brought,  between  the  indorsee  (the  plaintiff)  aad  the  dfawer(tbe 

*  to  be  aahmiitad   defendant)  after  the  bill  was  become  doe^  the  defendant  aald  he  WMld  see 

to  the  jury  on-   the  biU  paid. 

der  all  the  cir-  Erakine  and  Espina^se,  in  shewing  can^a,  said  that  the  rule,  as  to  giving 
cumataucea  of.  notice,' laM  down  In  Tindall  «>.  Brawn,  i  'lerm  Rep.  167,  namely,  that  it  waa 
the  case.  Aut  aqaention  of  law,  and  was  to  be  strictly  ehforeed  in  point  of  time,  waa  obt 
tho'  the  bolder  warraeted,*aiid  was  nowbe^  else  te  be  found.  Bot  thbt,  aiaay  vata,  no  notioe 
may  have  lost 
hU  remedy  by 

Idcties,  in  not  ^ivhig  wtloe  agahiat  the  drawer,  end  (audi  netioe  given  by  the  drawee  to  the 
drawer  tbe  nex;  day,  will  not  svfllee  for  notice  by  the  holder)  yet  a  anbaequeot  pnualae  le  tbd 
holder  by  the  drawer  that  be  will  tee  the  bUI  pnid,  wiU  anppeK  m  aiMiiwaiW 
•  [  17  j 


byliovd 
Keeyoe,   whe- 
ther the 
tioQ  of 
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«as  oeoetsarj  here,  btcaose  it  waa  known  to  be  only  ta  nocMunodation  blll|  180^ 

■nd  tbe  drawee  lud  bo  asscti  of  the  drawer*i  (a),     tfur,  Inoepeodent  of  that  _ 

wMtdentioQ,  Hit  tnbfequtut  promiie  to  pay,  for  wbich  th«i«  wat  certainly     DaK^taania 
a-i  cqaitabk  comidenitlon,  piu  on  end  to  any  doubt.    Gibbs,  eontra^  admit*         Mmnimmt 
ted  Iflmt  rhU  lait  objection  wa«  decwive.  m^mmat 

Lafd  KcNYON^  C  J.  At  m  the  caie«f  Tiodal,  o.  Urown,  I  am  ahiayt 
betfer  latU^ed  wbeA  T  lee  tbe  xenas  of  rule  laid  down ;  but  1  own  I  do  no| 
iwe  itie  acAte  of  tbe  Ale  there  referred  xtK  W  heiher  rcasomil^le  notice  bav«  o^ 
bare  not  been  iriren  mnit  depend  on  the  circumstances  of  the  caio^  of  wblab 
tbe  jury  wilt  jorff^;  but  here  tbe  subiequent  promise  is  decisive. 

/*cr  OuUtm^  Ruf  e  ^Isebaigtfd. 

(«}  Vid.  Goodall  o.  Dolly,  i  Term  Rep.  71a. 
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Kewsom  and  Another  against  Tjiornton  and       J^!^^ 

'    Anotlicr. 

YN  tr*v«r  for  ceitain  barrets  of  beef  and  certiiiii  other  bar-  Afaetdrcaiiaoe 

relsbf  pbrk>  It  appeared  at  the  trial  befor^f  Lord  E/fcn-  JoodTorbii 
hommgh,  G.  J.  ar  the  srttmg«  after  (att  TH/ifVy  term  niChnld-  f^^^^^ 
hall^  that  tbe  piaintrflfa  wer^  tmh  merchaiita  reeidiog  at  and  deilreryof 
Cork,  Md  #fere  o?ed  to  consign  provision*  to  M4theti>  ^g^n^^'L^' 
Ckmrck,  a  nerchant  of  London.     The  beef  in  question  was  tban  by  tbe  da* 
Gripped  on  board  the  Nancy  hy  the  plaintilTi  in  DMmbety  ^oodsuiem- 
}90%,  and  eomHgaed  on  their  oamaccoofit  id  CAiircA  ^thefr  •«*/?•»  *housh 

°  .         s   1        I  ^^^  indorsee 

fiietor  for  sale;  and  tbe  bill  of  lading*  signed  by  the  cap*  knew  not  that 
tain,  and  dated  •'  Cork,  17ih  Dectmbct,  18(»,*  was  to  de-  .ij/where'*"' 
Ihrer  "  to  order  or  assigns,"  and.  if  as  rndorsed  by  Ntw^om^  foods  were  coa- 
and  transmitted  to  Gkttreh.    Tire  pork  was  shipped  on  board  jofnf  acoounroc 
the  JTifSse/Jhi  ikfuy,  1808.  and  consigned  •  by  «he  pUtintiffii  on  ^^^  '^"^i*"'*" 
ike  joint  account  o^  therniikdi  and  Church,;  and  tbe  bill  of  and  a  mu  of  ' 
lading  signed  by  the  captain,  and  dated  ^*  Coi^fc,  ftOth  -*%,  io'^efi J^MhT* 
1808,"  was  to  deliver  **  10  MaihcOf  Ckurch  or  hi-*  assigns,"  Rood*  to  the 
Tbeplaintrffi  at  the  same  tilhcdrew  a  bill  on  Church  for  half  aM^pn^rwho'* 
the  atnoant  of  the  latter  shipment ;  btit  it  was  never  pcrid  »^<«rwards  in- 

•  4.   •  1  »  dorsed  and  do- 

ner evdn  presenfted,  in  consequence  of  the  subsequent  bank*  iivered  it  totba 

mptcy  of  Chttrch.  Soon  artei-  the  arrival  of  the  bill  of  on^ondi'K 
ladtiig^  far  tJie  beef  in  Dtctmbir,  Church  being  in  embaYras'<-  their  maWo^aa 
sed  circumstances,  obtained  fronr  the  defendants  a  loan  of  on  it,  which 
800/.,  which  they  agreed  to  advance  hitn  on  having  th^e  bill  J|*^^ '*''?^|i!L 
of  lading  of  the  beef  tf^jra^t'r^^/ with  thetA;  and,  actsifdingly,  to  regain  it  ata 
the  bitf  of  lading  was  indorsed  by  Chui^  to  the  defendants,  pX'^v?^., 

held  that  such 
fodoneoient 
and  delifery  of  tbe  biH  of  lading  did  not  dii^tt  fke  anatf({nors*  r^b(  to  stop  the  coods  in 
tramUm  apoa  tbaiasoU^iicy  of  Hn^  csatiCiMSf  ttia  InmI  matiMtat  ttmuu  *  C  1^  ] 

and 
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and  dqfOiiitd  with  them  ai  a  security  for  that  adraoce :  but 
it  did  not  appear  that  the  defendants  knew  that  the  beef  had 
been  oonsigned  to  him  only  us  factor.  Church  still  corttr- 
Duing  to  be  embarrassed,  previous  to  his  departure  for  Ire* 
latui,  about  the  12th  of  May^  1803,  having  before  sent  aa 
order  for  the  pork,  agreed  with  the  defendants  in  comidera* 
fion  of  a  further  eukaHce,  to  leave  with  them  an  order  upon 
one  Cohy  who  was  his  clerk,  to  indorse  and  deliver  to  ihem 
the  bill  of  lading  for  the  pork  when  it  arrived  ;  and,  in  coo* 
sequence,  upon  his  departure,  he  left  word  with  Cole,  that 
in  case  money  was  wanted  during  his  absence,  he  should  ap* 
ply  to  the  defendants  for  it ;  and  was  to  indorse  and  deliver 
to  them  the  bill  of  lading  when  it  arrived.  After  Churches 
departure,  Cb/«,  who  bad  received  the  bill  of  lading,  applied 
to  the  defendants  for  an  advance  of  500/.  and  upwards  for 
Churchy  which  they  refused ;  but,  nevertheless,  contrived  to 
obtain  from  him  the  bill  of  lading  with  his  indorsement,  he 
not  being  fully  apprized  of  the  agreement  between  them  and 
bis  master,  and  understanding  from  them  thai  immediately 
previous  to  CAtircA's  departure  for  Irelaudy  they  had  made 
another  advance  to  him  upon  the  promise  of  this  assign* 
meat.  Church  stopped  payment  the  latter  end  of  June^ 
and  was  soon  after  declared  a  bankrupt,  not  having  paid  for 
either  the  beef  or  pork.  In  the  mean  time,  before  he  was 
declared  a  bankrupt,  the  pork  having  arrived,  and  the  plain* 
tiffs  having  been  apprized  of  the  insolvency  of  Church,  they 
gave  notice  to  the  captain  of  the  Russell  to  stop  the  delivery 
of  it  to  Church  or  to  the. defendants,  and  tendered  him  the 
freight  and  charges :  the  captain,  however,  delivered  the 
pork  to  the  defendants  upon  the  production  of  the  bill  of 
lading,  and  taking  their  indemnity.  And  by  means  of  the 
other  bill  of  lading  they  had  previously  obtained  the  posses- 
sion of  the  beel,  of  wbicli,  as  well  as  of  the  porky  the  freight 
and  other  charges  were  tendered  to  the  defendants,  which 
they  refused  to  accept  or  to  return  the  goods.  It  was 
also  proved^  that  the  usual  credit  for  provisions  of  this  de* 
scripiion^  sent  from  Irelaud,  is  three  months ;  and^  there-* 
fore,  that  a  bill  of  lad«ng,  within  that  date,  conveys  to  per- 
sons conversant  in  the  trade,  as  the  defendants  were,  intima- 
tion that  the  goods  were  probably  not  paid  for  by  the  con- 
signee.   I^rd  Elhnborough,  in  his  direction  to  the  jury^ 

distinguished 
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distinguished  between  the  beef  and  the  pork;  that  the  first 
having'Ltren  consigned  to  Oturcb  as  a/actor,  gave  him  no 
authority  to  p/<'(/ge  the  goods,  but  only  to  s^// them  for  his 
principal ;  anil  that  by  the  same  rule  he  had  no  authority 
to  pledge  Me  bill  of  ladings  whjch  w«is  the  mere  emblem  x)f 
the  goods  themselves.  That  as  to  the  pork  which  was  con* 
signed  to  Church  on  ihe  joint  account  of  himself  and  the 
plaiutiBsy  though  he  had  a  right  to  pledge  it  ^s^sl  joint 
owner,  yet  having  agreed  to  pledge  it  to  the  defendants  only 
on  condition  of  a  further  advance  from  them,  and  they  hav- 
ing obtained  possession  of  the  bill  of  lading  from  his  clerk, 
with  his  indorsement,  in  the  absence  of  Churchy  without 
complying  with  that  condition,  they  had  no  right  to  i^tain 
the  goods  ngainst  tho"  plain  tiffs,  who  had  applied  in  time  to 
stop  the  delivery  of  them  while  in  tramitu  ;  and  were,  there- 
fore, entitled  to  recover  the  value  of  the  pork  as  well  as  of 
the  beef.  And  the  jury  accordingly  found  a  verdict  for  the 
plaiotifTs  for  the  whole  value  of  both  parcels. 

It  was  moved  in  the  last  term  to  set  aside  the  verdict,  on 
the  ground  that  the  indorsement  and  delivery  of  a  bill  of 
lading  of  goods  in  ^/-a/isi/i/ transferred  the  legal  property  in 
them  to  the  indorsee,  the  bill  or  lading  being  a  negotiable 
instrument  by  the  custom  of  merchants,  according  to  the 
authority  of  Lickbarrow  v.  Muson  (a^  (which  was  afterwards 

confirmed 
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(a)  2  Term  Rep.  6^  That  case  first  came  on  upon  a  d^mnrrer  to  evi- 
dence, on  which  there  was  judgment  for  ihc  plaintiff;  this  Court  hojfdingy 
thnt  rhmiirh  the  vendor  or^ood*  mtchr,  as  between  himself  and  the  vei:dce, 
slop  tliciu  in  tramitu  to  the  iafter,  in  case  of  hi9  insolxeney,  nor  havini;  ;>:tid 
for  them  ;  ^et  that  irthe  vendee,  havin!^  in  his  possession  the  bill  of  Iddin^^ 
indorsed  ioblaak  by  the  vendor,  befKre  ftuch  stoppinic  iuttan^itu,  indorse 
and  deliver  it  to  a  third  person  for  a  valuable  coniiideratiun  and  without  noricu 
of  the  non-payment,  the  right  of  the  vendor  fo  $iop  in  transitu  is  thereby 
divesteVi  a»  against  such  bana  fide  hohlcr  of  the  bill.  This  judgment  w::s 
reversed  upon  a  writ  of  error  in  the  Kxcheqner  (  hambcr  \  where  it  was  con- 
sidered that  a  bill  of  lading  was  not  a  nt*;otiable  instrumenf,  tiie  indorsement 
or  which  itassrd  the  property  piopr/o  <iV<'i-ff  tike  the  indorseiDCnt  ofabiU 
of  exchange  )  though  to  some  purposes  it  was  asftignable  by  indorsement,  so  aii 
fo  operate  as  a  discharge  to  the  captain  who  made  a  delivery  bontfide  to  the 
assignee,  i  H.  Blae.  357.  The  latter  judgment  was  in  iist  turn  reversed  la 
the  House  of  Lord?*  In  Tr.  33  ('eo.  3,  ami  a  venire  facias  de  novo  dirocred  to 
be  awifrded  by  ».  R.  5  Term  Rep.  ^67,  and  2  H.  Blac.  21 1.  The  ground  of 
that  reversal  was,  that  the  demurrer  10  evidence  appeared  io  he  «nrorn)a1oa 
the  record  M.S.  The  vdry  elaborate  opinion  delivered  by  Mr.  Justice  tiulfer 
upoD  the  principal  question  before  the  house, «  cApy  of  which  h^*  afterwards 
permitted  me  to  take,  I  shall  he'-e  subjoin,  as  it  ooniainii  the  must  comprehen> 
sive  view  or  the  whole  of  this  subject  which  is  an>  where  to  be  found.  A 
wtKire  facias  de  novo  having  been  accordiiVly  awarded  by  B.  K.  a  special 
verdict  wat  foaod  upon  the  fit;09nd  trialf  conlaiBing  ia  substance  il;c  saui^  Ctaf^ 

as 
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eotifirmed  m  Hunter  v.  Baring)  whefe  Lord  Kenyon  leff  it 

to  the  jury  to  find  what  was  the  effect  of  such  an  instro* 

meot  by  the  custom  of  merchants;  and  it  was  foutid  by  the 

'     •  jury 


■MMm*. 


^*t 


rf^ 


fttf  befofe;  #i(h  fhif  Addition,  that  the  jary  fbKnd,  that  by  the  cnstom  of  ner- 
clMuitt,  hilb  or  ladins  ror  the  delWery  oT  goods  to  the  order  or  the  shipper 
or  his  assigns,  are*  artw  the  thipnienti  and  before  the  voyage  performed* 
liegotiirtile  and  transferrable  by  the  shipper's  mdorsenent  and  deliTcry,  or 
transmitting  of  the  saae  to  any  other  person:  and  that  by  sncli  indonement 
and  delivery  or  transmission,  the  property  in  such  goods  is  transferred  to  such 
•th^  pnrMMi.  And  that  hy  the  cnttoni  of  ttwrohanu*  indorsemeoti  of  bills 
•r  lading  in  blank  may  be  filled  up  by  the  person  to  whom  they  are  so  deli- 
vered  of  fransmitted,  with  words  ordering  the  delivery  or  the  goods  to  be 
nnde  to  such  person :  and  aooording  to  the  practice  or  merchants,  the  same« 
when  filldl  up,  have  the  same  operatlon^and  elTeet  as  if  it  \mA  been  done  Jiy 
the  shif^per.  On  ihrii  Kpecial  verdict)  the  Court  of  B.  R.,  understanding  that 
the  case  was  to  be  carried  up  to  the  House  of  Lords,  declined  entering  into  a 
discussion  of  it,  merely  sayin'r,  that  they  still  retained  tlie  pinion  delivered 
upotk  the  rortter  cue :  and  gave  judgment  for  the  plainUffs.    5  Term  Rep. 

(LicKBAKRow  and  Aoother  ngatmi  Mayoii  and  Others*  In  Error.) 

Dom.  Proc  1793* 

Bv&irBK,  J.  Before  I  consider  what  is  the  law  arising  on  thi^  case,  f  thalt 
•ndtovour  to  ascertain  what  the  case  itself  is.  It  appears  tliat  the  two  bills 
«rf  ladtog  were  faidorsed  in  blank  by  Tu/tng,  and  sent  so  Indorsed  in  the  same 
ftate  by  Freeman  to  the  plaintiffs,  In  order  that  the  goods  might,  on  their 
arrlvtfl  at  Liverpool,  be  taken  possession  of,  and  sold  by  the  plaintiffs  oa 
Freeman's  aoconnt.*  I  shall  first  oonsider  what  it  the  efTect  of  a  blank  in- 
dorsement }  «jid  secondly,  I  will  exaraiue  whef htr  the  words,  '*  to  be  so  sold 
by  the  plaintins  on  Freeman's  account,"  make  anydiSbrence  in  the  case..  As 
to  the  first,  1  am  of  opiaion  that  a  blank  indorsement  has  precisely  the  same 
effect  tha^  an  indorstenient  ro  deliver  to  the  piaintifis  wonhl  have.  In  tlie 
case  of  bills  of  exchange,  the  effect  of  a  blank  indorsemnt  is  too  universally 
known  to  be  doubted ;  and,  therefore*  on  that  head  I  shall  only  nutation  the 
case  of  Russel  v.  Langstaffe,  Donglas,  496,  where  a  man  indorsed  his  name  on 
oopper-plate  checks,  made  in  the  form  or  promiiiory  notes,  but  in  blank,  i.  e/ 
withont  any  sum,  date,  or  time  of  payment :  and  the  Court  held»  that  the 
indorsement  00  m  blank  note  is  a  letter  oT  credit  ror  an  indefinite  sum  <  and 
the  defendant  wan  liable  for  the  sum  afterwards  iasened  in  the  note,  what- 
ever it  might  be.  In  the  case  of  bills  of  hidinc,  it  has  been  admitted  at 
your  Lordships*  bar,  and  was  so  in  the  r(»nrt  of  King*s  Beneb,  that  a  blank 
indorsement  has  the  same  effect  .as  an  indorsement  filled  up  to  deliver  to  a 
particular  person  by  name.  In  tlie  case- of  Snee  «.  Presratt*  Lord  Hardwicke 
thought  thai  there  was  a  dtsiinetio^  between  a  bHI  of  lading  indorsed  in 
blank,  and  one  'hut  was  filled  up  i  ^ad  upon  that  ground  part  of  his  decree 
was  ronoded.  But  that  1  cuotYive  to  be  a  clear  mistake.  And  it  appear* 
from  the  case  of  Savignsic  v.  CnSt  (of  which  case  I  know  nothing  but  trom 
what  has  been  quoted  by  the  countri«  and  that  ca»e  having  occnrred  before  the 
mCartnnate  year  1780  {a)  410  fnrthtr  aoconnc  can  be  obtained)  that  thongli 
Lord  Mansfield  at  first  thought  tliat  there  was  a4listinct4un  betwcea  bills  oC 
lading  indorsed  fm  blank  and  otherwise,  yet  lie  afterwards  abnudMied  that 
ground.  In  Solomoni «.  Nissen,  Mich.  171(8  (i  Term  Rep.  674.)  the  bill  of 
lading  was  to  order  or  assigns,  and  the  indorsement  in  blank  t  but  the  Court 
held  It  fo  bedflar  ihat  the  property  passed,  lie  wlh>  delivers  a  bill. of  lading 
indorsed  in  blattk  to  another,  not  only  pii«s  it  in  tlie  power  of  the  person  10 
whom  it  if  deliveredy  faiiat  gives  him  anthority  to  fill  it  up  as  be  pleases  t  and 


(«)  Urd  Mantfidd's 
Iftc  rIdU  off  that  pcrM^ 


«^  then  burnt,  together  vitli.hit  ftMnisOb  in 
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jory  to  be  the  custom  to  pass  the  property  by  the  indorse- 
ment and  delivery  of  it;  and  that  tiiough  it  were  admitted 
that  a  iactor  had  do  general  authority  to  pledge  the  goods  of 

his 
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agttinft 

Thorn  TOW* 


itbas  the  same  effect  at  if  it  were  filled  np  Vith  a«  order  to  deliver  to  him. 
The  ne^t  poinr  to  be  considered  is.  What  diSVrpncc  do  the  wordj  *'  to  be 
iold  by  the  plainYiflTii  on  Freeinan*s  account/'  make  In  the  present  case?     It 
bag  been  argued  that  they  f  rore  the  plaintiff's  to  be  fRCtor^  only.     But  it  is  to 
be  obaerred  that  the«e  wonis  are  not  found  in  thp  hill  of  ladin*:  itsvlf;  and,   . 
therefore,  they  cannot  alter  the  nature  and  construction  gf  it.     1  say  they 
wfxe  not  ha  Che  billif  ladinc;  itself;  for  it  is  exprci^ly  stated  that  the  bill  of 
lading;  was  lent  hy  Freeman  in  i4i«*  tame  state  in  which  it  was  re(eivi>il,  and  in 
that  there  is  no  r^    'iction  or  qvaliiiration  wlkatevp*;  but  it  appeared  hy  some 
other  evtdeneet  I  suppose  by  some  leMtT  of  advice,  thar  the  ^oods  were  so 
scat,  to  be  sold  by  the  plaint:tfs  on  Freeman's  account.     Supposing;  that  (he  . 
plainriffs  are  t4>  be  considered  as  factors,  >et  if  the  bill  of  L.dinr,  as  1  ffh.tU 
coDterd  present  It,  passes  thcle^al  property  iu  the  ^oodi,  the  .circumstance  of 
the  plaintiffii  bein^  liable   to  render  an  account  to  Freeman  for  t  lose  gfoods 
aHerwards,  will  not  put  Taring  in  a  better  condition  in  this  cau'C  i   for  a 
factor  has  not  only  a  right  to  keep  goods  till   he  is  paid  all  that  he  has  ad« 
▼anced  or  ^xpe?:ded  on  account  of  the  particular  goods,  but  also  till  he  is  paid 
the  balance  of  his  general  account.    The  truth  of  the  case,  as  I  consider  it, 
is,  tliat  FreeoiHn  transferred  the  leeal  property  of  the  goods  lo  the  pUintiffs, 
who  were  to  sell  them,  and  pay  them^eWes  the  520^  advauced  in  bills  out  of 
the  prodoofe,  ami  to  be  accountable  to  Freeman  for  the  remainder,  if  the.  • 
were  any.     Bat  if  the  goods  had  not  sold  for  so  much  as  ^  •/.  freeman  would 
ftiil  have  remained  debtor  to  the  plaintiffs  for  the  difference;  and  so  Tar  only 
tlie>  were  sold  on  Freeman's  account.     But  I  h<>ld,  that  a  factar  wlio  has  the 
]eg.«l  prope;  ty  in  gouds,  can  ne^er  have  that  property  t<iken  from  him,  till  he 
is  pstid  the  uttermost  farthing  which   is  due  to  him.     Kruger  v.  Wilcocirs, 
Ambl.  152.     I'his  brings  me  to  the  two  great  questions  in  the  ciune,  which 
are  undoubtedly  of  as  much  importance  to  trade  as  any  qntsfions  which  ever 
ean  srise.     The  first  i«,  Whether  at  law  the  property  of  gomls  at  sen  passes 
by  the  indorsement  of  a  bil*  of  lading?     The  secon-^.  Whether  the  defendant, 
who  stands  in  the  place  of  the  original  owner,  ,h»d  a  right  to  stop  the  ^oods 
in  trtntiUuf    And  as  to  the  firijt,  every  authority  which  can  be  adduce^i  from 
Ibe  earliest  period  of  time  down  to  the  present  b.iur,  agree  that  at  law  the 
property  does  pjss  as  absolutely  and  ao  effectu^^lly  ai  if  the  goods  hftd  been 
actually  delivered  into  the  handti  of  the   consignee.     In  1690  it  was  so  de- 
cided io  the  case  of  Witemao  v.  Vandepurr,  t  Vem.  i^y    In  1S97,  the  Court 
determiaed  again  in  fivaos  o*  Marlett,  that  the  property-  passes  by  the  bill  of 
lading.     That  case  is  rt  ported  in  i   Ld.   Ray.  171,  ami  in  12  Mod.  156;  and 
both  books  nf^tt  in  the  points  decided.     Lord  Raymond  states  it  to  i>e,  that 
If  goods  by  a  bill  of  lading  are  consigned  to  A.%  A.  in  the  owcer,  and  must 
bring  I've  action  :  bot  if  the  bill  be  special,  to  bo  delivered  to  A,  to  the  use 
of  /I.,  0.  ooghtto  bring  the  actioo  :  but  if  the  bill  be  general  to  A.,  and  the 
huroi'-e  i>nl>  shews  «hat  they  are  on  aco«}unt  of  H.  (which  I  take  to  be  the 
present  case)  ^.  ought  always  to  bring  th«^ action;  for  the  property  is  in 
hiou  and  B.  h«3  •  nly  a  tru*t.     And  (K>lt,  C.  J.  says  the  consignee  of  a  bill 
of  lading  has  snch  a  property  as  that  he  may  assign  it  over  ;  and  Shower  said 
itha^beens' ail  judged  tn  the  Exchequer.     In  iz   Mod.  it  is  said  that  the 
Court  held  that  the  invoice  signttied  nothing ;   but  that  the  consignment  in 
a  bill  of  lading  gives  the  property,  except  where  it  is  for  'he  account  ot 
another;  that  is,  where  00  the  face  of  the  bill  it  imports  10  be  for  another. 
la  Wright  o.  Campbell,  in  1767   (4  Bnrr.  2046)  Ijord  Manstield  said,- **  If 
(be  goods  are  ^onayf</«,8old  by  the  factor  at  .sea  (as  they  may  be  where  no 
other  delivery  can  be  given)  it  will  be  good  notwithstanding  the  stat.  if 
J^  I.    The  vendee  shall  hold  them  by  virtue  of  the  bill  of  sale,  though  no 
actual  possession  be  dehvered;  and  the  owner  can  never  dispute  with  the 
vendee,  because  the  goods  were  sold  bonafide^  and  by  the  owner's  own  autho- 
rity."   His  Lord«hip  added  (though  that  is  not  stated  in  the  printed  report) 
that  the  doctnfce  in  Lord  Aaymond  was  rtghtj  that  the  proptrtj  o£  foods  at 
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Newiobc  ^^  '"^  factor  generally,  he  thereby  enabled  him  to  hold  hiui-r 

agaimt  self  ottt  to  the  World  as  the  ostensible  owner  of  the  goods, 
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tea  wa«  (ransferrable.  In  JF«aroB  v,  Bowen,  (d  175J,  iord-G*  J.  Lee  held. 
That  a  bill  of  ladio|(  traniferred  the  property,  aad  a  ri^ht  to  assij;n  tbat  pro- 
perty by  indorsemeiiti  but  that  the  captain  was  discharf^ed  by  a  deliver)  ua- 
^er  cither  bill.  In  Soee  v.  Pre»coit,  in  1743  (»  Ark.  145)  Lord  Hardwicke 
■ays, "  Where  a  factor,  by  the  order  of  hit  principal,  buys  good*  with  his  own 
money,  and  makes  the  bill  of  lading  absolytely  in  the  princtpars  i^me,  to 
have  the  goods  delivered  to  the  principal,  in  sach  case  the  factor  cannot 
countermand  the  bill  of  lading  ;  hot  it  pastes  the  property' of. the  goods  fully 
and  irrevocably  in  the  principal."  Then  he  dUtinguishes  the  ca^e  of  blauk 
indorsement,  in  which  he  was  clearly  wrong.  He  admits  too,  that  if  upon  a 
bill  of  lading  between  merchants  residing  in  different  countries,  the  goods  be 
•hippied  and  consigned, to  tbe  principal  e:(pres6ly  in  (he  body  of  the  bill  of 

t  lading,  (hat  veitt  the  property  in  the  consignee.  In  Caldwell  r.  Ball,  in 
1786  (I  Term  Rep.  ioj)  the  Court  held  that  the  indorsement  of  the  b^l  of 
lading  was  an  immediate  transferor  the  legal  interest  in  the  cargo.  In  Hibhert 
r.  Carter,  in  1787  (j  Term  Rep.  745)  the  Court  held  again  that  tbe  indorse* 
roent  and  delivery  of  the  bill  of  I'lding  to  a  creditor  prinui /«ci0,  conveyed  the 
whole  property  in  the  goods  from  the  time  of  its  delivery.  The  case  oC  GoiK 
frcy  o.  Furzo,  3  P.  Wm.  185,  was  quoted  on  behalf  of  the  defendant.  A 
merchant  at  Bilboa  sent  goods  from  thence  to  B.,  a  merchani  in  Loudon,  for 
the  use  of  fi.,  and  drew  bills  on  B.  for  tbe  money.  The  goods  arrived  in  Lon- 
don, which  B,  received,  bat  did  not  pay  the  money,  and  died  insolvent.  The 
merchant  beyond  tea  brought  his  bill  against  the  etecutors  of  the  mercbaoti 
in  Londoii,  praying  that  the  goods  night  be  accounted  for  to  bim,  and  iu- 
fisting  that  he  had  a  lien  00  them  till  paid. 

Lord  Chancellor  sayi,  when  a  mercliaut  beyond  se^  consigns  goods  to  « 
merhant  in  London  on  account  of  the  latter,  and  driws  bills  on  him  for 
such  goods,  though  the  money  be  not  paid,  yet  the  property  of  the  gooda 
vests  in  the  merchant  in  London,  who  is  credified  for  them,  and  consequently 
they  are  liable  to  his  debts.  But  where  a  jucruhaiu  beyond  seaconslgns  gooda 
to  a  factor  in  London,  who  receives  (hem,  the  factor  in  this  itase,  being  only 
a  servant  or  agent  for  the  n>erchant  beyond  sea,  can  have  no  property  ia  su(*U 
goods,  neither  will  they  be  affected  by  bis  bankruptcy.  The  whole  of  thU 
case  is  clear  law  ;  but  it  makes  for  the  plaintiffs  and  not  for  the  dcicudantv. 
The  first  point  is' this  very  case  :  for  the  bill  of,  lading  here  is  generally  to 
the  plaintiffs,  and  therefore  on  their  account ;  and  in  such  case,  though  thfx 
money  be  not  paid,  the' property  vesta  in  the  consiguee.  And  this  is  so  Jaid 
down  withobt  regard  ^o  the  question,  whether  the  goods  were  received  by  the 

'  consignee  or  not.  The  next  point  there  stated  is,  What  is  the  law  in  the  case 
of  a  pure  factor,  without ^aiiy  demand  of  his  own  ?  Lord  King  says  he  would 
have  no  property.  This 'expression  is  used  as  between  consignor  and  con- 
sign^, and  obviously  means  no  more  than  that,  in  the  ca^e  put,  the  cx>iisignur 
may  reclaim  the  property  from  the  consignee.  The  reason  given  by  Lord 
King  Is,  because-in  tins  case  the  factor  is  only  a  ««er»an(ror  agent  for  iliemcr> 
chant  be>ond  sea.  I  agree.  It  he  be  merely  u  servant  or  agent,  that  part  of 
the  case  is  a Uo  good  law,  and  the  principal  may  retain  the  projicriy.  Bui 
then  it  remains  to  be  pro\ed  that  a  man  who  is  in  advancei  or  under  a^cpt- 
ances  on  accoimt  of  the  goods,  is  simply  and  merely  a  servant  or  agent;  fur 
which  no  authority  ba^  oeeii,  or,  as  (  believe,  can  be  produced.  Here  ihq 
bills  were  drawn  by  Freeman  niion  the  plaintiffs  upon  the'  same  day,  and  at 
t)ic  same  time,  as  he  sent  the  goods  to  them  i  aud  therefore  this  must,  by  fdir 
and  necc^ary  intendment,  be  takcii  to  be  one  entire  transaction ;  an^,  tiiat 
the  bills  were  drawn  on  account  of  tltc  goods,  unless  the  contrary  appear.—* 
So  far  from  tbe  contrary  appearing  hei^e,  wheu  it  was  thought  proper  to  allcxe 
on  this  demurrer  that  the  price  of  tlie  goods  was  not  paid,  it  is  expressly  so 
•tated  ;  for  the  demurrer  says,  tliat  the  price  of  the  goods  is  now  due-to  Tu- 
rin.,; and  Sou.  But  it  finds  (hat  the  other  bills  were  afterwards  paid  by  the 
plaintiit ;  and  conse^uentJy  the^  ha^  paid  for  Hw  g<K>dft  in  quebtion.    At 
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and   thereby   to'  impose   on    persons  like  the   defendants         1805. 

who    were   not  cognizant  of  his   real  character   as  factor,  Kp^w^ 

but  dealt  with  h'un  00  the  supposition  that  the  g  )oJs  were  axnintt 

con^i!iuea 

bf fween  the  principal  and  mere  factor,  who  has  neither  advanoe '  n  )r  en^a^ed 
io  any  rhin^  for  his  Dfinnipal,  the  principal  hus  a  ris:hr  at  all  U.:ie»  tr>  take 
back  l>ia  ROods  at  wiir:  whe'her  they  he  a*'iuiitl>  In  the  f;ictf)r  s  possession, 
oroolyon  their  pa$;ia<;e,  niake<i  no  differen'-e»  (he  principal  luay  coiuuermand 
liii  order:  and  (hnuch  the  properly  reinaio  in  the  tV-tor  till  su.h  c»»unfer- 
nurnd,  yet  from  that  moment  the  property  revest*  in  the  principal,  and  he 
may  niaintaio  trover.  But  in  the  present  ca^e  the  piaintitfo  are  nui  (hat  mere 
a^nt  or  servani;  they  have. advanced  5^r^  on  the  crcd  I  oC  th  se  ^oods, 
»hich  a(  a  rising  .>iarket  were  wonh  only  5^7/.  ;  and  they  liave  hcsi  ie,  a«j  I 
concrlve,  t!»e  lesal  pn>|>erfy  in  the  %'mm\%  under  the  bill  of  laVmj:.  But  it- 
was  coutrndcd  at  the  l>ar  thai  the  i^roperty  ne\ er  iMissed  out  of  Turing?;  and 
to  prove  it.  Hob.  41  was  cited.  In  aniwer  to  (his  1  miist  b^-^  leave  to  say^ 
that  the  position  tu  ilobart  does  not  appty  ;  hccau.^te  there  no  day  of  pci>-  / 

lueot  was  given ;  it  was  a  harj^ain  for  ready  money;  hut  hero  a  month  was 
firen  for  payment.     And  in  N«y's  Maxims,   8-,  this  U  laid  down;  **  II' a 
man  do  a^ee  for  a  price  of  wares,  he  raiy   not  carry  them  away  before   he 
hath  paid  for  Ihem,  if  he  have  not  a  day  expressly  ^^iven  to  Mm  'o  pay  foe 
tlieiii."     Thorpe  v.  Thqrpe,  Rep.  temp.  Hol^,  96,  rind  lirice  v.  James,  Tep-   ' 
temp   Ld.  Mansfield,  8.  P.     So  Dy.  30  and  76.     And  in  Shep.  Touch  222,  it 
is  laid  down,  That  if  one  sell  n»e  a  horse,  or  any  thins  for  muocy,  or  any  other 
valuable  consideration,  an'i  the  same  thing  is  to  be  deltycred  (a  me  a^  a  May 
oenaio,  and  by  our  agreement  a  day  is.  set  for  the  payuient  of  the  money,  it 
is  a  ;;ood  bargain  and  sale  to  alter  the  property  thereof;  ani  I  may  have  an 
action  for  the  thing,  and  the  seller  for  his  money.    Thus  stand  the  authorities  . 
on  the  point  of  legal  property  ;  and  from  hence  it  appears  tiijt  for  upw.irds 
of  100  years  past  it  has  been  the  universal  doctrine  of  \Ve^(mia><er-lfall,  that 
by  a  bill  of  Iadmg«  and  by  the  assignment  of  it,  the  lez'al  property  ducs'p.«ss. 
And,  as  I  conceive,  there  is.  no  judgment  nor  even  a  dicujn,  ii  ;'ro,iCrl)  iin- 
dcNtood,  which  impeac^ies  this  long  strinz  of  cases.    On  the  contrary,  if  any 
areument  c<«n  he  drawn  by  analogy  irom  older  ra^rs  oi  t*ie   vesting;  of  pro* 
P^rty,  they  all  tend  to  the  Mame  conclusion.     Lf  the>c  cases  Ih:   law,  and  if 
the  legal  property  be  vested  intheplain'itT^,  that,  as  it  seems  to  me,  puts  a 
total  end  to  the  preseut  ca&e;  for  then  it  will  be  inrumbenf  on  the  delendantf 
t3  ikhew  that  they  have  superior  equity  which  bears  do«vn  the  letter  oT  (he  law; 
and  which  entitles  tbcui  to  retain  the  goo-Is  against  the  Ic^^l   right  of  the 
plaiotifls,  or  they  have  no  c:  seat  alK     1   tind  myself  justiiicd  in  saying  (tiat 
the  le^al  (itie»  if  in  tlw  pla  iitills,  mustdeci^le  tb's  cause  by  l!.c  very  words 
of  the  judgment  now  appealed  against ;   for  the  nohic  Lori  who  pronounced 
that  judgment,  emphatiuilly  observed  in  it,  *^  that  the  plaint inr»  claim  nudcr 
"  Freeman  ;  but  though  they  derive  a  title  under  Itim,  they  d.>  not  represent 
**  him,  so  a-<  to  be  answerable  for  hia  eni^a^ciiienis  ;  nor  are  they  atfected  ' 

*^  by  any  notice  of  those  circumstances  which  would  bar  (he  claims  of  him  or 
*'  his  assignees  "  This  doctrine*  to  which  1  Tully  suhscrihe>  seem»  to  inc  to 
be  a  clear  answer  to  any  supposed  lien  which  Turing  may  have  on  thcgoodf 
io  question  for  the  ori^^inal  price  of  them.  Uiit  the  second  question  niad<.'  in 
ihe  case  tSf  that,  however  the  legal  pro|)Crty  he  decided,  tiie  dsfeiidaors,  who 
i:aud  in  the  place  of  the  original  owner,  bad  a  right  t.)  stop  the  goods  in 
transitu^  and  have  a  lien  for  the  original  price  of  ihem.  Before  I  consider  'he 
authorities  applicable  to  this  part  ut  the  case,  I  will  beg  leave  to  make  a  few 
ob«erva(ious  on  the  right  of  stopping  gviods  in  transitu^  and  on  the  nature  i<nd 
principle  of  liens,  isi.  Neither  of  (hem  are  founded  on  property ;  but  (hey 
ijiflessarily  suppose  the  property  to  be  in  some  other  person,  and  not  in  him 
who  sets  up  either  of  these  rights.  They  are  qualified  ri;;hts,  which  in  given 
cases  may  be  exercised  over  (he  prop^iy  of  another  .  and  it  is  a  contradic- 
tion in  Ceriiis  to  say  a  man  has  a  lieu  upon  his  own  goods,  or  a  right  to  itop 
tkiiown  (oocU  in  truruitu.    If  the  goods  be  his,  he  has  a  right  to  the  ps)sses- 
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I8OS4  consigned  to  him  on  hia  own  account,  which  it  appeared  wa« 

firM'tffH  ^'^^  ^^^^  ^^  respect  to  the  pork  ;  and  which   latter  therefore 

Ag(iinsi  it  must  be  admitted  that  he  had  amhority  to  pledge. 
^"•'''*^'-  Gibb8, 

•ion  of  them  whether  they  be  in  transitu  or  not :  he  hai  a  right  to  sell  or  dii- 
pose  of  them  as  he  pleases,  \rithout  the  oprioo  of  any  o^her  person  :  but  he 
who  has  a  lien  only  on  fcoods,  has  no  rl^hf  to  to  do  ;  he'^n  onlj  retain  themr 
fill  the  original  price  be  paid  :  and  therefore  if  foods  are  sold  for  500?.  and 
by  a  change  of  the  market,  before  they  are  delivered,  rtiey  become  next  day 
worth  icoo/.  the  vendor  can  only  retain  them  till  rhe  500/.  be  paid,  unless  the 
bargain  be  absolutely  rescinded  by  the  vendee's  refusini;  to  pay  the  500^— » 

r  idly.  Liens  at  law  exist  only  in  cases  where  the  party  entitled  to  them  has  the 
|>ossession  of  the  go^ds  ;  ^nd  if  be  once  part  with  the  possession  after  the 
lien  attaches,  the  Hen  is  ^one.  jdly.  The  rifrht  of  stoppine;  in  transitu  it 
founded  wholly  on  equitable  prlBcrples,  which- have  been  adopted  in  courts 
of  law;  and  as  far  as  they  have  been  adopted,  I  a^re^  they  will  blnA  at  law 
as  well  as  inequity.  Solate^s  the  year  ]69:»4  thisriebt,  o^  privilege,  or 
whatever  it  may  be  called,  was  unj^nowu  to  the  law.  The  first  of  theoe  pro- 
'positions  is  self>evident,  and  requires  no  argument  to  prove  it.  *  As'  to  the 
serond,  which  respects  liens,  it  is  known  and  tmquestiooable  law,  that  if  a 
carrier,  a  farrier,  a  taylor,  or  an  inn- keeper,  deliver  upthtgoorfs,  his  lien 
is  gone.  So  also  is  the  case  of  a  factor  as  to  the  particula'r  goods  4  hot,  by 
the  general  usage  in  trade,  he  may  retain  for  the  balance  of  his  account  all 
goods  IB  his  hands,  without  segard  to  the  time  when  or  on  what  account  he* 
received  them.  In  Snee  r.  Prescott,  Lord  Hanlwlcke  says,  that  which  not 
only  applies  to  the  case  of  liens,  but  to  the  right  of  stopping  goods  in  tran" 
situ  under  circumstances  similar  to  the  case  in  judgiment ;  for  he  says,  where 
goods  have  beon  negotiated,  and  sold  again,  there  it  would  be  mi4ciiievou9 
to  say  that  the  vendor  or  factor  should  have  a  lien  upon  the  good*  for  the 
price;  for  then  no  dealer  would  know  when  he  porchased  ijdods  saffely.  So 
in  Lempriercv'.  Pasley,  (1  Term  R.  485)  the  Court  <!aid  it  would  be  a  great 
inconvenience  to  commerce  if  it  were  to  be  laid  do#n  as  law,  that  a  manconl^ 
never  take  up  money  upon  the  credit  of  goods  cotisignedtill  theyactuafly  ar* 
rived  in  port.  There  are  other. cases  in  which  my  judgment  apply  as  strongly 
against  therigh^of  seizing  in  transitu  to  the  extent  contended  fdr  by  the  de- 
fendants :  but  before  I  go  to  them,  with  your  Lordships'  |iermisRion,  I  will 
state  shortly  the  facts  of  the  case  of  Siee  v.  Prescott,  wiih  a  few  more  obser-J 
vations  upon  it.  The  dodlriue  of  stopping  in  transitu  owes  its  origin  to  Courts 
of  Equity  ;  and  it  is  \'ery  material  to  observe  that  in  that  case,  as  well  as  many 
others  which  have  followed  it  at  law,  the  question  is  not  as  the  counsel  for 
the  defendants  would  make  it.  Whether  the  property  vested  under  the  bill  of 
lading?  for  that  was  considered  as  being  clear ;  but  Whether,  on  the  insol- 
vency of  the  consignee,  who  had  not  paid  for  the  goiMis,  the  consignor  could 

'  countermand  th.''  consignmeut  ?  or,  in  other  words,  divest  the  prwperty  which 

was  vested  in  tlie  consignee  ?  Snee  and  Baxter,  assignees  0f  John  Toller  v. 
Prescott  and  others-  .1  Atk.  245.  Tolle;,  a  merchant  ^n  London,  shipped  to 
Hague neau  and  Co.  his  farfors  at  Leghorn,  serges  to  sell,  and  to  buy  trouble 
the  value  in -silks  ;  for  which  the  factors  were  to  pay  half  in  ready  mone>  of 
their  own^  which  Toilet  would  ippay  by 'bills  drawn  on  liim.  The  silks  yere 
bought  accordingly,  and  shipped-  va  board  Dawson^s  ship^  marked  T ;  Paw- 
ton  signed  three  bills  of  lading,  to  deliver  at  London  to  factors,  cOn<;igaars, 
'  or  their  order..    The  factors  indorsed  'one  bill  of  ladin.:;  in  blank,  and  »ent  it 

to  Toilet,  who  filled  up  the  same  and  pawni^d  it.  The  bills  drawn  by  the 
factors  on  Toilet  were  not  paid,  and  Toller  became  a  bankrupt.  The  factors 
gent  another  bill  of  lading,  properly  imlorsed,  to  Prescott,  who  offered  10  pay 
the  pawnee,  but  he  reSuscd  to  deliver  up  ihe  bill  of  lading;  on  which  Pres- 
•ott  got  possession  of  the  goods  from  Dawson,  under  the  1a!>t  bill  of  Liding. 
The  assignees  of  Toilet  brought  the  bill  to  rerierin  by  paying  the  pawnee  out 
of  the  money  arising  by  sale,  and  to  hawe  the  rest  of  the  produce  paid  to 
them;  and  that  the  factors,  although  in  possession  of  the  goods,  should  be 
c'nsir^ered  as  general  creiiiiorionlj^  and  be  driven  to  come  in  under  the  cein«' 
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Gibhsy  Parky  and  Marryat  shewed  cause  against  the 
rule;  1st,  with  resf>eci  to  the  pork,  admitting  that  Church 
might,  2is  joint  owner  with  the  plaintiff5>  and  not  merely  as 

their 


1805. 

Newfoh 

against 

Thornton* 


Decreed,  T«r,  That  the  factor»ihouIdT)8  paid;  2d,  The  pawnees  }  and  3d, 
The  Aurptus  to  the  as«i;;iiee$     Tlie  decree  wai  jus tand Tight  in  sayins^  that  the 
consignor,  whoDcver  had  been  paid  for  (he'^oodi,  aud  the  pawneei,  who  bad 
advaii(*ed  money  upon  tlic  ^oods,  should!  both  be  paicTout  of  the  floods  before 
the  consi^ee  or  his  as<iij;riees  should  derive  any  benefit  from  theoi.     Tb^t 
was  the  whole  of  Ihe  decree ;  and  if  the  circumstance  of  the  consi«:nor\  in- 
terest beinj^  fir«t  provided  for,  be  thought  to  have  any  weight,  I  answer,  ist. 
That  such  provision  vrn<  founded  on  what  is  now  admitted  to  be  an  apparent 
mistake  of  the  law,  in  jiiippoiiiinf;  that  there  was  a  difference  between  a  full  an<t 
a  blank  indorsement.     Lord  Hardwicki.'  considered  (he  legal  property  in  (hat 
case  CO  remain  in  the  ousij^nnr,  and  therefore  icave  him  the  preference,     zdly. 
That  whatever  mSeht  hp  the  law,  the  mere  fact  of.  the  c/)n?is:nor*s  heing  ia 
pu&fessioo,  w»s  a  sufBcient  reason  for  a  court  of  equity  to  say.  We  will  not  taker 
the  possession  from  you  till  you  have  been  'paid  what  is  due  to  you  for  the 
goods.     L^rd  TIanlwtcke  expressly  said,  this  Court  will  not  say,  as  the  factory 
have  re-seized  the  goods,  that  they  sh^M  be  taken  out  of  their  hands  till  pay- 
neot  of  th«:  half  price  which  they  have  laid  down  upon  them.     He  who  seeks 
eqoity  most  do  equity  ;  and  if  he^will  not,  he  must  not  expect  relief  from  a 
cuort  of  equity.     It  is  in  vain  for  a  man' to  S'iy  in  that  court,  I  ba%'e  Uie  law 
witti  4116,  rniless  he  will  shew  that  he  has  equity  with  him  also.     If  he  mcaz| 
to  rely  on  the  law  of  his  case,  he  mu^l  fco  to  a  court  of  law ;  and  so  a  court 
Of  equity  will  always  tell  him  under  Iho^e  circumstances.    The  case  of  Snee 
V.  Prescott  is  miseralily  reported  in  the  printed  book:  and  it  was  the  misfor* 
tuoe  of  Lord  llardwicke,  and  of  the  public  in  general,  to  have  many  of  his  de- 
terminations published  iit  an  incorrect  and  slovenly  way :  and  perhaps,  even 
be  tiifflselfy  by  being  very  diffuse,  has  laid  »  foundation  for  doubts  which 
otherwise  would  Acvcr  have  existed.     1  liHve  quoted  that  case  from  a  MS. 
note  taken,  as  I  collect,  by  Mr.  John  Cox,  who  was  counsel  in  the  cau<;e ;  and 
it  seems  to  me  that,  on  raking  (he  whole  of  the  case  together,  it  is  apparei|$ 
Ihat  whatever  migbr  have  been  said  on  iha  law  of  the  case  in  a  moi^t  elabo^ 
rate  opinion*  Lord  Hardwickc'  decided  on  ihe  equity  alone  arising  out  of  all 
the  p^riicnlar  circumstances  of  if,  wi'Uopt  meaning  to  settle  the  principled  of 
law  •a  which  the  present  case  depends.  ,  In  one  part  of  his  jud;;mcnt  he  says, 
that  in  sirietne-is  of  law,  the  property  Vested  m  ToUett,  at  the  time  of  the 
purchase :  but  however  thi^t  may  be,  says  he,  this  Court  will  not  cotnpel  the 
factors  10  deliver  tlij!  goods  with<>ur  bi-iug  <li.sbursed  what  they  have  laid  out. 
He  be:;ii)8  by  saying,  the  demmd  is  as  harsh  as'can  possibly  come  info  a  court 
of  equity.     And  in  another  part  of  his  judgment  he  s^iys.  Suppose  the  le^^al 
P'operty  in  these  goo  U  w^s  vested  in  the  bankrupt,  and  that  the  assignees 
had  recoiered,  yet  this  Conr  would  not  suffer  them  te  take  out  execution  for 
the  wh^lc  >alue*  hut  would  ob*i<;t  them  to  account.     But  further,  as  10  the 
right  of  seizing  or  stopoing  the  i70od«  in  transitu,  I  hold  That  no  man  who 
has  ooL  equity  on  h.s  side  can  have  that  r>sht.     I  will  say  wi'h  confidence, 
that  DO  rase  or  a«th:>rijy  till  ihe  p'esent  judqnienf,  can  be  produce:!  to  shew 
that  be  has.     But  on  ihe  oihei;  ham',  in  a  xcry  able  judgment  delivered  br 
my  brother  Ashhursf  in  the  case  of  Lempriere  ».  Paslcy,   in  17S8  (2  Term 
Rep.  485)  he  laid  it  down  as  4  clear  principle,  That,  as  between  a  [>eison  who 
has  an  ei^nitable  lien,  and  a  ihiid  person  who  p-irchascs  a  thing  for  a  valuable   ' 
oonsideration  and  without  no  i-c,  'he  \»i  ion-quit  able  lien  shall  not  overreach 
the  title  of  the  vendee.     Tf-eis.  i»ifoiind|;d  on  pUin  and  obiious  reason;  for  he 
who  has  bougtit  a  ihiqg  for  a  fair  ^rul  valu:t*>'e  considcrfifijii,  and  wi.hout  no- 
Uce  of  any  right  or  claim  b)  any  oU:er  person,  tfis'eid  of  having  equi  / 
agaiost  him,  has  fquit)  in  his  favour:  und  if  he  have  Kiw  md  equiy  both  with 
hiiD,  he  oaonot  be  beat  by  a  man  who  has  c^ual  equity  only.     Ag.iin,  in  a  very 
solemaopioioa  delivered  in  this  bou-e  by  t'ne  learned  aud  respectable  Judge 
(m)  who  has  often  had  the  honour  of  delivering  rhe  s  !ntimcn(s  of  the  Judges    (a)  Evr«»,  (hen 
to  your  Lordships  when  you  arc  ple.ii.ed  to  requ  re  i',  so  la^elv  as  the  14th   Lord  C.  Bf 
May  1790,   io  the  case  of  Kir.loch  b.  Craig  (3  Term  Rej}.  7«7)  it  was  laid 
4uwn  that  the  flight  of  itopyiog  goods  in  transitd  never  occurred  but  as  be- 
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1805.        their  yjif for,  have  the  same  authority  to  pledge  as  well  as 

N«iiv7>M       ^^^'  ^''^  '^''^  ^^  lading,  as  he  would   have  ^over  the  goods 
ofraivat        themselves  when  ihey  arrived^  yet  he  did  neither  the  od« 

nor 


Tbokktoit. 


tveen  vendor  and  Tfnd^e ;  for  that  Tw  relied  on  th<  ca«e  Af  Wrlscht  v.  Camp- 
bell, 4  Rnrr  ZC50.  No  hie?  remains  m  order  t^  make  that  cas6  a  direct  and 
conrlafiivo  aurhori;yfor  (he  pre<ivi«i,  hut  to  shew  tl>at  it  is  not  the  case  of 
vendor  and  sendee.  The  rerm«  Vendor  and  Vendee  necfssarily  mean  ihe  two 
parties  to  a  particiilar  coniract:  those  who  deal  tofrether,  and  between 
who'll  the^'c  is  a  privity  in  the  disposition  of  the  thine  about  which  we  are 
<alkinji:.  If  A.  sell  a  hbrxe  to  B.  and  afterwards  sell  him  f«»  G.  and  C.  -to 
D.  and  so  on  through  th^y  alphabet,  each  man  who  buys  the  horse  is  at  thn 
lime  of  b*»yin;  him  a  vei  dee ;  hat  it  would  be  utran^c  to  speak  of  A.  and  D. 
toge  her  as  ven'^or  and  vendee ;  for  A.  never  sold  to  D.  nor  did  D.  ev^r  boy 
of  A.  These  ♦e'^ms  are  correlative*,  and  never  have  been  applied,  nor  ever  can 
be  apptiei!,  in  any  other  sense  th;in  to  the  persons  who  bouj^ht  and  sold  to 
each  o'her.  The  dcfend.^nfit,  or  Tnrinf:,  in  whose  behalf,  and  under  whos« 
name  and  authorrty  they  tta^c  aced,  never  sold  these  |:oods\o  the  plain- 
lifT* ;  he  plaio'itTs  never  wero  the  vendees  of  either  of  them.  Neither  do 
the  p|;iintifr<t  (if  I  may  he  permitted  to  repeat  ai^ain  the  forcible  wordi 
of  the  noble  Jod'c  who  pronounced  the  judenenr  in  question)  represent  Free- 
man r^o  as  to  he  answerable  for  his  eni^Mf^ements,  or  stand  affected  by  any  no* 
ticc  of  those  ctrcumstanres  which  would  bar  the  claim  of  Freeman  or  his  assign- 
ees. These  reH«nn<,  which  I  couli  not  have  expressed  "with  ct^mX  clearness^ 
without  nTurrinc  fo  the  words  o^  the  two  ii^reat  authorities  by  whom  they 
were  used,  »nd  to  whom  I  always  how  with  reverence,  in  my  hoinble  judi^ment, 
put  a:i  end  to  all  qar«tions  aHout  the  ri^hi  of  seiziOf;  intmnutu,.  Two  other 
ca.«es  were  mentioned  at  the  har,  which  deserve  some atteution.  Onefsthecas* 
(a)  I  H«  BIm*  ^*  '^^  asiijrnces  of  Burfrhall  i*  Howard  (a)  before  L(^  Mansfield  at  Guildhall, 
l6r.  B»  *  in  f   59  ;  where  the  only  point  decided  by  L«rd  M^incfield  was.  That  if  a  con- 

•tjrtiei'  ticcome  a  bankrupt,  and  no  part  of  the  price  of  the  ^oods  be  paid,  the 
con>ii|;nor  may  «ei/.e  the  %aotX%  before  they  come  to  tbe  hands  of  the  consignee 
or  his  a<ssip:nee<.  This  was  niesi  elearly  ri^bt ;  hut  it  does  not  apply  to  ttie 
firesent  case  :  for  when  he  made  u  c  of  the  word  assif^nees,  he  undoubtedly 
meant  assifrtiees  under  a  comnii««iou  of  hanknipt,  like  those  who  were  theil 
before  him,  and  nut  persons  to  whom  the  consUnee  soM  the  goods  ;  for  in  that 
case  it  Is  stated  that  no  part  of  the  price  of  the  goods  was  paid.  The  whole 
(*ause  turns  upon  this  point.  In  that  case  no  part  of  the  price  of  (he  goods  was 
paid,  and  therefore  the  original  owner  nright  fcl/e  the  goods.  Bot  in  this 
case  the  plaintiffs  had  paid  the  price  of  Ihe  goods,  or  were  under  acceptances 
for  them,  which  is  the  same  thin^;  and  therefore  the  original  owner  oonld  not 
ieiie  >hcm  axain.  But  the  note  of  thatcase  says,  Lord  Mansdeld  added,  **aod 
'*  this  was  ruled,  not  upon  principles  of  equity  only,  but  the  laws  of  property.'* 
Do  these  words  f^riy  import  that  the  property ^was  not  altered  by  a  bill  of 
.lading,  or  \\)  tlie  indorsement  of  it?  That  the  liberty  of  stopping:  goods  in 
iraruiiu  iS  originally  founded  on  principles  of  equity,  and  that  it  has,  in  the 
case  before  him,  tieen  adopted  by  tbe  law,  and  that'it  does  affect  property, 
are  all  true^  and  that  is  all  that  the  words  meanr  oot  (hat  the  property  did 
nor  pass  by  the  bill  of  lading.  The  commercial  law.of  thii  country  was  never 
better  understood,  or  "more  eorreetly  administered  than  by  that  great  man.  It 
was  under  bis  fosterin;:  hand  that  the  trade  and  tbe  commercial  law  of  thlt 
country  grew  to  its  present  anaBtng  sise:  and  when  we  find  him  in  other  io« 
itance>  adopting  the  language  and  opinion  of  Lord  C.  J.  Holt,  and  sayinir. 
Chat  si  nee  the  cases  t^efore  btm  it  had  always  been  bold.  That  the  delivery  of 
a  hill  of  lading  tr«tnsfe>red  the  property  at  law,  and  in  the  year  1767  de- 
cidi  'g  that  very  point,  it  does  seem  to  me  to  be  absolutely  impossible  to 
make  a  doubt  of  what  was  his  opinion  and  meaning.  AH  his  determinations 
on  the  tu'Ject  are  uniform.  Even  the  case  of  Savignac  o.  Cuff,  of  which 
we  hove  no  account,  besides  the  loose  and  inaocnrate  note  produced  at  tbe 
f',^  ri^d  in  bar,  (fr>as  I  unlerstand  it,  goes  upon  the  same  principle.  The  note  states 
-*  Term  Rep«  thai  tbe  counsel  for  the  plaintiff  relied  on  the  property  passing  by  the  bill 
^5.  of  lading »  to  which  Lord  Mansfield  ^answered,  Tbe  plaintiff  has  loit  his 
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aor  the  other ;   for  the  agfreement  was,  that  that  bill  of        1905. 
li<<iing  should  hf  deposited  with  the  defendants  upon  con-       j.""^ 
dition  of  a  future  advance;  and  in  fact  no  future  advance        against 


Tietij  he  standing  tn  (he  place  of  the  consi^ee.  Lord  Mansiii^M  did  not 
answer  mcrcanlile  questions  soT  w*iich,  as  stated,  was  no  answer  to  the 
quesiioD  made.  Bat  I  ihink  enough  appears  on  that  ca<;e  to  shew  (he 
frrounds  of  the  decUinn,  to  make  it  consistent  with  the  case  of  Wright  and 
i-ampbell,  and  to  prove  it  a  material  authorify  for  the  pLaiatiffi  in  this 
nv.  I  collect  from  i(  that  the  plaintiff  had  notice  by  the  letter  of  ad- 
V(ce«  thai  Lin:;(Ki!n  had  not  paid  for  the  f^oc.ds;  and  if  so,  then  according 
to  the  c«'i5c  of  Wri^iht  v,  Campbell,  he  oould  only  stand  in  Liu»ham*i 
place.  But  the  BCcc<»tit|r  of^recarrin.i^  to  the  question  of  notice,  strongly 
proves  that  if  .there  had  li^^en  nt  such  notice,  the  plaiotifT,  who  was  the  as- 
signee o>'  Linfi^ham  the  consignee,  would  not  have  stood  in  Linj?ham*s  plaf'c, 
And  the  con^iisoor  coold  not  have  sehted  the  {;0'ids  in  iramitu:  hut  thAs 
harin?  seized  them,  the  plaintifl^  would  have  been  entitled  tu  recover  the  full 
Value  of  them  from  him.  This  way  of  eonsideriog  it  makes  that  case  a 
direct  authority  in  point  for  the  plaintiffs.  There  is  another  ctrcums^aoce 
In  that  rase  material  for  consideration ;  because  ^it  sh^ws  how  far  only  the 
ri|>:htorBeizio|^  in  trarut/u  extends,  as  between  the  consi)2;nor  and  consignee. 
The  plaintiff' in  that  action  was  considered  a<i  the  cnu^i^nee ;  the  defendant, 
the  consipior,  bad  not  received  the  full  value  for  his  §oods ;  but  the  consi^ee 
had  paid  1 5c/.  on  arcount  of  them.  Upon  (he  insolvency  of  the  cons ig^nee* 
the  coDfli^Dor  seized  the  craods  tn  transitu  ;  but  that  was  holden  not  to  be  jus- 
titiable,  and  therefore  there  was  a  verdict  against  him.  That  was  an  action 
ef  CroT^r,  which  could  not  have  been  sus^ainiHl  ^ut  on  the  ground  that  tlie 
property  was  vested  in  the  consif:nee',  and  could  not  he  seized  in  transitu  as 
against  him.  If  the  le^l  property  had  remained  in  the  consignor,  what  ob- 
jection could  he  sfared  in  a  court  of  law  to  the  consignor's  taking  his  own 
goods  ?  But  it  was  holden.  That  he  could  not  seize  the  goods ;  which  could 
only  be  00  the  ground  contended  for  by  Mr.  Wallace,  the  coun^^el  for  the 
plamtiiT,  that  the  properly  was  in  ihe  cor.signec :  bite  though  the  property 
were  in  the  consignee,  >et,  as  I  stated  to  your  Lordshipn  in  the  outset,  if  the 
roDsignor  had  paid  to  the  connigoee  alt  that  he  hail  advanced  on  account  of 
the  goods,  the  consignor  would  ha^e  had  a  ri^bt  to  the  possession  of  the 
goods,  even  ihougtt  they  had  got  into  the  hands  of  the  consignee;  and  upon 
ptyion^  or  rendering  1  hft  money,  and  demanding  the  goods,  the  property  would 
hare  re>esie'i'in  him*  and  he  might  have  maintained  trover  for  them:  but 
admitting  that  the  consignee  had  the  lojcal  property,  and  was  therefore  en- 
titled to  a  verdict,  still  tl>e  questio'i  remained  what  damages  he  shouid  reco- 
ver; -an-l  in  ascertQLioiu;;  thcai,  regard  was  had  to  the  true  merits  of  the  case, 
ao(>  the  relative  situation  of  each  party,  if  the  coiisignce  had  obtained  the* 
sctuiil  possession  of  the  g6ads,  he  would  iiave  had  no  other  equitable  claim  on 
them  than  for  15c/.  Jlc  was  entitled  to  no  m  re,  the  dciVndant  was  liabiC  to 
pay  no  moret  and  tliierefare  the  vord.ct  was  given  f«>r  that  sum.  This  case 
proceeded  precisely  upon  itie  same  principles  at;  the  case  of  Wisemaa  v.  Van- 
deonti  where,  though  it  vas  determined  that  the  legal  propcfy  in  the  goods, 
heiore  they  arrived,  was  in  the  consignee,  yei  the  Court  of  Chancery  held 
t?»at  the  consignee  «hou-d  nor  »vail  hini«e  f  of  that  beyond  what  was  due  to 
him  :  but  for  wh^it  vvao  dnc,  ih<;  Court  <t:re«'cd  an  ocr.tjunt:  and  if  any  thing 
Were  doe  from  the  (utians  to  the  BonnelU,  iha^  should  he  paid  the  plaintifis. 
The  platnfjffs  in  this  r;iu>c  arc  e.xacfl>  in  rhe  situation  of  the  plaintifTs  in  that 
rase;  for  they  have  The  !eg«l  pr'*'»erty  m  'he  foods;  and,  therefoR*,  if  any 
thing  be  dnc  to  thc'r»,*vcn  in  equity,  that  must  in;  pa<d  belV.re  any  person  caa 
take  t^c  goods  frowT'* hem  ;  ar.d  ^10!.  wa^iiue  to  them,  andnai  not  boen  paid. 
Art«*r  these  avithori(ie»,  taking  icr»>  consideration  al«i«>  that  th  ""  is  no  Cfi^e 
whatever  iu  which  it  haji  been  holuen  that  gooi!<i  can  be  sioppevT  in  tntnyita^ 
att^T  rhey  have  been  sold  and  p'aid  ^o^^  or  ui!»)ey  aUvaikce<l  upon  them  hona 
Jf/fe,  aod  wf4hout  notice,  i  do  not  coiue»>»^  that  the  ca-^e  is  open  to  any  argu- 
neiits  nf  policy  or  conve'dence ;  but  it  it  should  he  thought  so,  l  ijeg  leav^  t© 
tay.  That  in  all^ercaQtile  transactions,  bm;  ^tcM  p  jlnt  to  be  kept  unifbrAQlj 
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was  made  hjr  them  on  it.  The  interest,  therefore,  in  the 
gdods  remained  as  it  did  before;  that  is,  in  CAiirc/*,  the 
consignee  of  a   moitty  as  factor  for  the  piainlifT:;,   and  the 

vend(C 


In  Tiew  ts«  to  make  thecircnlatiov  and  necociation  of  propertj  as  qoickt  at 
ea«j,  and  as  ceriaio  ;ih  po<<ithIi;.  ir  this  jud^nent  stand,  no  man  will  be  uife 
either  to  huymi;  or  in  lending  money  upon  goods  at  sea.  That  species  of  pro- 
perty will  be  locke  I  up  ;  and  many  a  man,  who  could  support  himself  with 
honour  and  credit,  if  he  conld  di9p»se  of  snch  {tropertj  to  supply  a  present 
occasion,  would  rccfive  a  check*  whicU  induifr>,  caution,  or  attention  could 
Bot  surmount.  K  the  ^cods  are  in  all  cases  to  be  liable  to  the  ori{;inal  owner 
for  the  pr'K'c,  what  is  ilicre  to  be  bought?  There  is  nothio^  but  the  chance 
of  the  market  ;  a'>d  that  the  buyer  expects  «*'hi!t  profit  on  purchasini;  the 
g^oods,  withi>ut  paying  an  extra  price  for  It :  but  Turing  has  transferred  the 
property  to  Freeman,  in  order  that  he  mic:ht  transfer  it  again,  and  has  ^ivea 
him  creflit  for  the  vrilac  of  the  ^oods.  Freeman  haviuf^  transferred  (lie  |^da 
at^in  for  ralne,  I  am  of  opinion  That  Turing  had  neither  property,  liea» 
nor  a  right  to  seize  in  trauxitu.  The  great  advaota^^e  which  this  country  pos- 
sesses over  mo«f,  if  not  all  other  parts  of  the  known  world,  in  ooint  of  fo** 
reign  trade*  consists  in  '.he  ext^rnt  of  credit  given  on  cxp^irts,  and  the  ready 
advances  made  on  it.-pnrts :  bot  amidst  all  these  ioduUeiices,  the  wise  mer- 
chant is  nr^t  unmindful  nf  his  true  mtere<is  alid  the  security  of  his  capitaU 
I  will  beg  leave  to  stato^^  in  a«  few  words  as  |X>ssihle«  what  is  a  very  freqaeut 
occurrence  in  the  city  <ir  London  ;  —  A  cargo  of  goods  of  the  value  pf  looo/. 
is  consigned  to  A  m.prchant  in  London;  and  the  momeot  they  are  shipped, 
the  merchant  ahrx^d  draws  upon  iiis  correspondent  here  to  the  value  of  that 
cargo ;  and  by  the  first  post  or  ship  he  sends  him  advice,  and  incloses  the  bill 
of  lading.  The  bilU,  in  in  >st  c»ses,  arrive  before  the  cargo  ;  and  then  the 
merchant  in  London  must  resolve  what  part  he  will  take  If  he  accept  the 
bills,  he  becomes  absolutely  aud  aicondiliooally  liaitliv;  if  he  reliise  them, 
he  disgraces  his  corresp'mdent,  and  loses  his  custom  directly.  Yet  to  engage 
for  2000/.  without  any  security  from  the  drawer,  is  a  bold  measure.  The 
goods  may  be  loit  at  «ea;  and  then  the  merchant  here  is  left  to  recover  his 
money  against  the  drawer  as  and  when  he  mny.  The  question  then  with  the 
merchant  is,  How  ran  I  secure  my>elf  at  all  events?  The  answer  is,  I  will 
insure  ;  and  then  if  the  .!;oods  come  safe,  I  shall  be  repaid  out  of  tb?m  ;  or 
if'they  he  lost,  ]^  shall  be  rep^iid  ^y  the  underwriters  on  the  policy:  but  this 
cannot  be  done  ns less  the  property  vest  in  him  by  the  bill  of  lading;  for 
etherwise  his  policy  will  be  void  for  want  of  infer<*!«t;  and  un  insurance,  ia 
theuame  of  the  forci^^n  merchant,  would  not  .mswer  the  purpose.  This  is  the 
case  nf  th«S  merchant  who  is  wealthy,  and  has  the  2X>o/.  in  his  hanker'"* 
bands,  which  he  can  part  with,  and  not  tind  any  inoori\eniance  in  so  doing: 
but  there  is  another  case  to  he  considered,  viz.  Suppose  the  mercbant  here 
has  not  got  the  20oo<.  and  cannot  raise  it  bctore  he  has  so'd  the  goods?—- the 
same  considerations  arise  in  his  mind  as  in  the  formdr  case,  with  this  addi- 
tional circumstance,  lira!  the  money  must  be  procured  before  the  hills  become 
due.  Then  the  question  is,  How  c^in  that  be  done  ?  If  he  have  the  property 
in  the  goods,  tM'Cauigo  to  market  with  the  bill  of  hiding  and  the  policy,  as 
was  done  in  SA%e  and  Prescoti  and  upon  that  ides,  he  has  hitherto  had  eo 
ditficnlty  in  do!nf  so:  hat  if  be  have  not  the  property,  nobody  wilt  buy  of 
him  t  and  then  his  trade  is  undone  Bnt  there  is  still  a  third  case  to  ()e  consi- 
dered )  for  even  the  wary  and  opulent  merchant  often  wishes  t('{iiell  his  goods 
whilst  they  are  at  sea.  1  will  put  the  case,  by  way  of  example.  That  barilU 
is  shipped  for  a  merchant  here,  at  a  time  when  there  h;is  been  a  dearth  of 
that  commodity,  and  It  produces  a  profit  of  25!.  per  cfnt.  whereat,  tipon  ae 
average,  it  does  put  produce  above  iit.  The  inerchant  has  advic^^  that  there 
is  a  great  quantity  of  that  article  hi  Spain,  inicudcd  for  the  Briii,h  market; 
and  when  lUt  arrives,  the  market  will  be  glutted,  and  the  commodity  much 
reduced  in  value.  He  wi&bes,  therefore,  to  sell  it  immediately  whilst  it  is  at 
sea,  and  before  it  arrives ;  and  tl^e  pr<ifit  which  he  gets  by  that  is  fair  and 
honourable  s  but  he  cannot  do  it  if  he  have  not  the  property  by  the  bill  of 
lading.'    Besides,  a  quick  circulation  is  the  iife  and  soul  of  t^ade  s  and  iC  the 
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vendee  of  the  other  moiety,  subject  to  the  plaintifPs  right  of 
stopping  in  transitu^  which  could  not  be  Ibss^  because 
CkurcA  had  only  a  moiety^  than  if  he  had  had  the  whole ; 
and  thefi  the  plaintiffs  having  exercised  that  right,  in 
consequenc«  of  the  insolvency  of  Church,  as  far  as  they 
coaldy  in  fapt  by  demanding  (a)  the  goods  of  the  captain 
of  the  Russell^  before  their  delivery  to  Church,  or  any  other 
person  authorized  by  bim«  to  receive  them^  the  defet^dants^ 
who  obtained  possession  of  them  afterwards  by  the  wrong* 
ful  act  of  the  captain,  held  them  for  the  persons  who  were 
legally  entitled  to  tl^em.  The  plaintiffsj  therefore,  are  en* 
liiied  to  recover  not  only  a  moiety,  but  the  whole  value  of 
the  pork  ;  becaase,  by  the  stoppage  in  transitu^  C/turch\  in* 
terest  in  the  moiety  as  vendee  never  attached.  2dly,  As  to 
the  beef,  which  Church  received  merely  as  factor  j  it  being 
clear  that  as  such  he  had  no  authority  to  pledge  (b) ;  but 
could  only  sell  the  goods,  "however  he  might  have  appeared 
to  the  worl<l  as  the  visible  owner,  it  follows  a  fortiori  that 
the  bill  of  lading,  ^wbicb  is  the  mere  symbol  of  possession, 

(a)  Vid.  Bohtlin^kv.  In>:11s,  3  Fast  3S1. 

ik)  Paiertcm  v,  Tash,  t^trtt.  1x789  Bad  Daubigny  v.  Daval,  5  Term  Rep. 
£04. 


^«ai 


aierchant  cannot  leU  with  .lafety  to  $he  buyer,  that  miut  oececsarily  be  re- 
tarded. From  the  little  experience  which  I  acquired  00  this  subject  at  Guild- 
hall, I  am  confident  that,  ill  the  floods  io  questioo  be  retained  from  tbe 
plalotiff  without  repayiai;  him  what  he  has  advanced  on  the  credit  of  them*  it 
will  be  mi&cl^ievoafi  to  the  trade  and  coniuierce  of  t-hW country  ^  and  itseeou 
to  rae  that  oat  only  commercial  interest,  but  plain  justice  and  public  policy 
forbid  it.  To  sum  up  the  whole  in  very  few  words:  The  lee:al  property  was 
io  the  plaintifiT;  the  ri{;ht  of  seieing:  intranntu  is  founded  00  equity.  No 
casein  equity  has  erer  auffeiedaman  to  seize  floods  in  opposition  to  vna 
who  has  obtained  a  le^l  tiUe,  and  hat  ;idvariced  money  upon  tbemi  but 
Lord  Hardwicke*s  opinion  was  clearly  aji^ainit  it :  and  the  law,  where  it 
adopts  the  reasoainj^  and  principle  of  a  court  of  equity,  never  has  and  never 
oo^hl  to  exceed  fhe  founds  of  equily  jf?elf.  I  offer  to  your  Lordships,  as  my 
hambleopinio9t  That  the  evidence  given  .by  fhc  plaintitf,  and  coDfested  by 
tbe  demurrer,  is  sufficit^pt  in  law  to  maintain  the  action. 

A«hhurst  and  G^ose,  Justices,  also  delivered  their  opinions  fur  reversing 
tbejadi^ioeot  of  tbe  Ejtcbeqner  Chamber. 

£>re,  C.J.  Gould,  J,  iieatb,  J.  Hotl^am,  B.  Pcrryn,  B,  and  Thomson, 
BL  eontra, 

Tbif  case  stood  over  from  time  to  time  in  the  House;  and  was  postponed* 
in  order  to  coDtider  a  question  which  arose  in  aaother  case  of  Gibson  ti.  Minet, 
upon  the  nature  and  effect  of  a  demusrer  to  evideuce,  which  was  thought  to 
apniy  also  to  the  present  case;  and,  finally,  The  House  reversed  the  judgment . 
of  the  Exchequer  Chamber,  which  had  been  given  for  the  defendant ;  and 
ordered -the  King's  Bench  to  award  a  venire  de  nopp  (opon,  the  ground  that 
tbe  demurrer  10  evideace  appeared  to  b^  informiU  ^poa  die  record)  and  that 
Iha  record  bo  reioixtad* 
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1805.        could  not  give  him  a  greater  authority  than  the  actual  pos* 
^^  sessioa  of  the  t^oods  themselves  :  for  it  is  no  more  than  an 

JVCWSOM  ^ 

ogaiMH  authority  from  the  ornier  to  the  captain  to  deliver  the  goods 
T^oKNirov.  tQ  ihe  person  named  therein  ;  and  such  as  every  faetor'ranst 
necessarily  have  done  before  he  can  acquire  possession  of 
them :  and  so  far  is  the  bill  of  lading  from  tending  to  mislead 
£  37  J  the  purchaser  or  pawnee  into  a  belief  that  the  factor,  with 
whom  he  is  dealing,  is  the  absolute  owner  of  the  goods  men^ 
tioned  in  it,  that  it  gives  him  a  better  opportunity  of  knowings 
the  truth,  by  asking  for  the  letter  of  advice  which  conveyed, 
or  the  invoice  which  accompanied  it,  than  the  mere  view  of 
the  goods  themselves  would  suggest  to  him.  The  case  of 
Lkkbarrow  Y.  Mason  (a)  doet  not  apply  to  a  factor;  for 
there  the  question  arose  upon  the  right  of  stopping  in  tran' 
stftf,  which  can  only  exist  ^s  between  vendor  arid  vendee. 
Where  there  is  iio  stoppage  in  transitu,  or  where  that  right 
18  restrained^  as  was  hold^n  in  that  case  by  the  previous  in- 
dorsement of  the  bill  of  lading  to  a  third  person,  for  a  va- 
luable consideration,  and  without  notice,  the  right  of  pro- 
perty remains  in  the  vendee ;  but  here  Church  never  had 
any  property  as  factor  in  the  beef,  as  against  the  plaintifis  ; 
he  had  only  an  authority  to  sell,  and  not  to  pledge.  Con^ 
sidering,  therefore,  the  bill  of  lading  the  same  as  the  goods^ 
hy  pkdging^  it,  he  clearly  a^ted  beyond  the  scope  of  his  an* 
tbority,  and  cannot  bind  his  principals.  The  case  of  Salo^ 
mom  V.  Nisien  {b)  was  also  between  vendor  and  vendee  ; 
and  it  appearing  that  the  indorsee  t>f  the  bill  of  lading  had 
reason  to  think  that  the  goods  had  not  been  paid,  the  right 
of  the  vendor  to  stop  them  in  transitu  was  affirmed.  On 
the  same  ground,  there  was  evidence  here  to  shew,  from  the 
known  course  of  trade  between  England  and  Ireland  in  salt 
provisidhs,  that  the  defendants  must  have  known  when  they 
received  both  the  bills  of  lading,  that  the  goods  bad  not 
been  paid  for.  The  case  of  Wright  and  another,  Jssiptees 
of  Scott  ▼•  Campbell  (c),  which  was  the  case  of  an  indorse- 
ment and  delivery  of  a  bill  of  lading  hy\- factor  to  one,  as 
P  ^  \|       a  security  for  his  becoming  bail  for  bim,*  seems  to  com^ 

^        ^       nearest  to  the  present;  but  there; the  parties  evidently  me- 
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iKtat«d  a  sale  of  the  goods;  and  ultimately  the  verdict  ^hich 
had  been  found  in  favour  of  the  assignees  of  Scott,  to  whom 
the  bid  of  lading  had  been  so  indorsed^  was  set  aside,  upon 
the  ground  of  there  being  evidence  of  collusion  between 
him  and  the  factor  to  cheat  the  principal ;  and  so  that  caae 
was  explained  by  Buller,  J.  in  Salomons  v.  Nissen. 

Erskine  and  Garrozc,  contra.     Admitting  that  the  bill  of 
ladiogofthe  beeF  v/as  deposited  with  the  defendants  as  a 
pledge   for  their  advanc"^,  and   not  by  way  of  safe  of  the 
goo<fs;  3'et  the  possession  of  the  bill,  without  any  special  in- 
dorsement, designajting  that  Church  field  it  in  his  character 
of  factor  for  another  person,  g^ve  him  the  absolute  controul 
over  the  properly,  so  as  to  pass  it  by  indorsement  and  deli* 
very  to  a  third  person  for  a  valuable  consideration  without 
notice.     The  grounds  on  which  Lickbarrow  v.  JUason  (a) 
was  decided,  apply  as  well  to  the  possf  ssion  of  a  factor  as  of 
anj  other  person-;  and   the  decision  in  Sqlomom  V.  Nisscn 
went  wholly  beside  that  question,  upon  the  grounds  as  welt 
of  a  failure  of  consideration  in  the  first  instance,  as  of  notice 
of  the  defect  of  title  in  the  vendee,  on  account  of  non-pay- 
ment of  the  goods;  and  the  indorsee  was  e\en  considered 
as  a  panner  with  the  vendee,  standing  in  the  same  condi- 
tion.    It  is  true,  that  Lickbarrow  v.  Mason  was  a  case  be- 
tween vendor  and  veitdee;  but  this  Court  decided  it  on  the 
broad  ground  that  the  indorsement  of  a  bill  of  lading  for  a 
valuable  consideration  and  without  notice,  conveys  per  se, 
the  legal  property  in   the  goods  to  the  indorsee;   nor  can 
the  judgment  be  maintained  on  any  other  footing  ;   for  con- 
sidering it  as  the  assignment  of  a  bare  authority  to  the  cap- 
tain to  deliver  the  goods  to  the  holder,  there  could  be   no 
pretence  for  saying  that  the  second  purchaser  ought  to  stand 
in  a  better  situation  than  the  first,  as  against  the  vendor. 
After  the  venin  dc  nevo  was  awarded  in  that  case,  and  the 
cause  went  down  to  trial  a  second  time,  the  jury  found  espe- 
cially the  custom  of  merchants  to  pass  the  property  of  the 
goods  named  in  a  bill  of  lading  by  indorsement.     The  cause 
which  stood  immediately  preceding  that  in  the  paper  for 
trial  at  Guildhall^  was  Hunter  v.  Barifig,    which  turned 
upon  the  indorsement  of  a  bill  of  lading  by  a  factor  to  a 
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I80i.  ihird  person,  for  h  valuable  consideration  without  notice ; 
and  that  was  holden  by  Lord  Kenyan  to  conclude  the  princi- 
pal's right  to  stop  in  transitu.  [Le  BtanCf  J.  I  do  not  un- 
derstand that  Hiinttr  v.  Baring  was  the  case  of  a  factor 
who  had  pledged  the  bill  of  lading.  — >  Erskinc  answered. 
That  he  would  not  undertake  io  say  that  it  was*]  The  case 
of  Wright  V.  Campbell(d)  however  was  the  case  of  a  bill  of 
lading /^/ec/^e J  by  a/act6r  as  a  security  to  another,  who  had 
become- bail  for  him  ;  and  the  very  ground  of  collusion^  on( 
which  the  new  trial  was  ultimately  granted ,  and  the  language 
i^sed  by  Lord  Mansfield  shew,  that  if  the  transactioti  had  been 
Considered  as  a  fair  one,  the  transfer  of  property,  by  the  in- 
dorsement to  the  extent  of  the  pledge,  would  have  been  stis* 
tained»  No  sale  could  have  been  there  intended ;  for  the  value 
of  the  goods  was  much  beyond  the  sum  for  which  the  bill  of 
lading  was  pledged  as  a  security:  but  if  such  a  pledge  by  a 
factor  were  at  all  events  void,  it  was  nugatory  to  consider  the 
f  to  3  question  of  collusion  (b),  [Lord  Ellenboroughy  C.  J.  The 
indorsement  in  that  case  was  absolute  as  for  a  sale^  and  not  as 
B  pledge  ;  that  is,  the  security  meant  to  be  given  by  the  in- 
dorsement of  the  bill  of  lading  was  through  the  medium  of  a 
sale,  and  not  of  a  pledge.  Now  here  there  is  no  ground  for 
sayingf  That  the  parties  meditated  an  immediate  sale  of 
the  goods  by  depositing  the  bill  of  lading  :  it  was  deposited 
as  a  pledge  for  the  repayment  of  the  loan.]  The  case  of 
Wright  v.  Campbell  was  not  put  on  that  ground  ;  nor  was  it 
BO  considered  by  any  of  the  Court  in  commenting  on  it  ia 
Lickbarrow  v.  Mason  ;  but  the  true  principle  is.  That  if  one 
mail  put  it  in  the  power  of  another  to  cheat  a  third  person, 
he  must  abide  the  consequences ;  and  it  is  the  less  necessary 
to  make  an  exception  to  the  general  rule  in  the  case  of  a 
factor,  because  the  principal  may  always  prevent  the  mis* 
chief  by  making  a  special  indorsement  to  his  correspondent 
by  the  name  of  his  Factor  ;  which  will  give  notice  of  the 
transaction  to  every  person  into  whose  hands  the  bill  of  lad* 
ing  cdmes. 

Lord  Ellen  BOROUGH,  C.  J.     There  are  two  subjects  of 
consideration  :  the  bill  of  lading  for  the  pork^  and  that  for 

(a)  4  Barr.  1046.  •. 

(6)  It  was  necessary,  ia  either  view  or  tbe  ca^e,  i$  in'Mtanew  trial,  as  the 
first  verdid  was  in  support  of  the  validity  of  the  indorsement  of  the  bUl  of 
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the  beef.     First,  As  to  the  pork.    As  there  was  no  considerar 
tioD  paid  for  that  bill  of  lading  by  the- defendants,  they  not 
having  in  fact  made  any  advance  upon  it,  as  they  had  en- 
gaged to  do,  and  upon  the  faith  oj[  which  it  vvas  agreed  to  be 
deposited  with  thern^  ^here  was  nothing  to  divest  the  origi- 
nal right  subsisting  in  the  ^consignors  to  stop  the  goods  ia 
transitu,  qpon   the  insolvency   of  th^  consignee^   who  re» 
inained  debtor  for  them.  ^  Then  as  to  the  beef.     I  should 
be  very  sorry  if  any  thing  fell  from  the  Court  which  weaken- 
ed the  authority  of  l,icl^barrow  v.  Mason,  as  to  the  right  of 
a  vendee  to  pass  the  property  of  goods  in  tranntu  by  in- 
dorsement of  the  bill  of  lading  to  a  bonajide  holder,  for  a 
valuable   consideration,  -and   without  notice.       For  as    to 
^f^righ^  V.  Campbell,  though  that  was  the  case  of  an  indorse- 
ment of  a  factor,  it  was  an  outright  assignment  of  the  pro« 
perty  for  value :  Sco^^,  the  indorsee,  was  to  sell  the  goods, 
and  indemnify  himself  out  of  the  produce,  the  amount  of  the 
debt  for  yvhich  he  had  made  himself  answerable.   The  factor 
at  least  purported  to  make  a  sale  of  th^goods  transferred  by 
the  bill  of  lading,  and  not  a  pledge.      Now  this  was  a  direct 
pledge  of  the  bill  of  lading;  and  not  intended  by  the  parties 
asasmlc,    A   bill  ot   lading  indeed  shall  pass  the  property 
upon  a  bonajide  indorsement  and  delivery,  where  it  is  ia^ 
tended  so  to  operate,  in  the  same  manner  as  a  direct  4^1! very 
of  the  goods  themselves  would  do,  if  so  intended  ;  but  it  can- 
not operate  further,    .^ow  if  the  factor  had  been  in  posses- 
2iion  of  the  goods  themselves,  and  had  purported  to  sell  them 
to  the  defendants  bonajide,  the  property  would  have  passed 
Vj  the  delivery ;    but  not  if  he  had  only  meant  to  pledge 
them,  because  it  is  beyond  the  scope  of  a  factor's  authority 
Xo pledge  the  goods  of  hiij  principul.     The  symbol  Xhen  shall 
not  have  a  greater  operation  to  enable  him  to  defraud  his 
principal  than  the  actual  possession  of  that  which  it  repre- 
sent*.    The  principal  who  trusts  his  factor  with  the  power 
to  sell  absolutely,  shall  so  far  be  bound  by  his  act ;  but  the 
defendants  shall  notcxtend the  factor's  act  beyond  what  was 
intended  at  the  time  ;  and  here  only  a  pledge  was  intended, 
which  he  had  no  authority  to  m'akie.     1  consider  the  indorse- 
ment of  a  bill  of  lading,  apart  trom  all   truud,  as  giving  tlie 
iudorsee  an  irrevocable,  uncountermandable  right  to  leceive 
the  goods;  that  is,  where  it  is  meant  to  be  dealt  with  as  an 
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asstgnment  of  the  property  in  the  goods;  but  not  where  it  is 
only  meantas  a  depObit  by  one  who  had  noauthoritv  to  do  so  ; 
aodbayiog  been  dealt  with  in  this  cat>e  only  as  a  deposit,  it 
cannot  be  made  into  a  sale,  in  order  to  give  it  effect. 

Grosk,  J.  1  agree  entirely  with  what  my  Lord  has  said  re* 
rpecting  the  two  bills  of  ladings  of  the  pork  and  beef.  With 
respact  to  the  lait€r>  it  wouUtl>e  very  extraordinary  that  a  bill 
of'lading,  sent  to  a  factor^  should  be  able  to  confer  upon  him 
more  power  over  the  property  than  the  possession  of  the 
thing  itself.  It  is  admitted^  That  a  factor  cannot  pledge  tbe 
goods  of  his  principal  by  delivery  of  the  goods  theuibclves: 
then  is  it  not  inconsistent  to  say  that  he  may  do  so  by  de- 
livery of  the  bill  of  lading?  If  his  delivery  of  the  ^oods 
themselves  as  a  pledge  will  not  pass  the  property,  inut  h  le^is 
shall  bis  delivery  of  the  bill  of  lading  operate  in  that 
manner. 

Lawrekcb^  J.  The  question  is^  Whether,  if  a  fi^ctor 
have  no  property  in  the  goods  of  his  printipHl  so  as  to  dis- 
pose of  them  otherwise  than  according  to  the  authority  de- 
legated to  him,  namely,  by  sale,  he  can  have  a  greater  dis* 
posing  power  over  them  by  means  of  his  possesion  of  the  - 
instrument,  which  gives  him  authority  to  receive  them^  than 
the  possession  of  the  goods  themselves,  when  received, 
would  give  him  ?  In  fVnght  v.  Campbell  the  Conrt  only 
said.  That  if  it  were  a  bona  fide  sale,  it  sliould  bind  the  prin- 
cipal :  they  did  not  go  the  length  of  saying,  That  }k  factor 
could  patrn  the  bill  of  lading  received  from  his  principal. 
In  the  case  of  Lickb arrow  v.  Mason j  some  of  the  Judges  did 
indeed  liken  a  bill  of  lading  to  a  bill  of  exchange,  and  con« 
sider  that  the  indorsement  of  the. one  did  convey  the  pro* 
perty  in  the  goods  in  the  same  manner  as  the  indorsement  of 
the  other  conveyed  the  sum  for  which  it  was  drawn  ;  bat 
when  the  case  was  before  the  Exchequer  Cluiifiber,  there 
was  much  argument  lo  shew,  thai  in  itself  tlie  indorsement 
of  a  bill  of  lading  was  no  transfer  of-  the  property,  though 
it  might  operate  as  such  in  the  same  manner  as  other  in- 
struments  may  be  evidence  of  the  transfer  of  property.  As 
if  goods  be  sold  by  a  mercbant  abroad  to  his  correspondent 
here,  and  il'.e  bill  of  lading  be  sent  to  him  indorsed,  to  deli* 
\tr  thetxoofL^  to' the  vendee  or  hi^  order :  there  the  transfer 
'(  f  the  goods  may  be  evidenced  by  such  indorsement;  dnd  if 

the 
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tbevenc^ee  p^rt  wit^  the  property  in  the  goods  while  they 
^re  yet  in  tr.^nsita,  aad   before,  his  property  in  them  is  di- 
vested by  the  Vfn<lor's  stopping  .them  in  trauiitu^  «nd  which. 
Bssignmerit  i\  the  vendee*;»  property  may  be  evidenced  in 
like  manner  by  i^i^^  i    •orseinent  to  another,  then,  according 
io  Lickbarroto  v.  Mason,  i!:e  oriiririal  veudoi's  right  tofitop 
theHi  in  iran^itu  ^^<)^k\  bt*  rli'vesti^d.    Therefore,  all  that  that, 
case  see m!»  to  hav,e  dex:i  '  <\   i>,  Tiai  where  the  property  in 
the  goods  parsed  to  a  vend*  t    -:  b  eel  only  to  be  divested  by 
the  vendor's  right  fo  stop  liiem  vuiie  in  transitu^  such  right 
mnst  be  exercidedi  if  at  all,   bH'ore  tlie  vendee  has  parted 
with  the  property  to  another  foi  a  valuable  consideration , 
and  bonajidc^  and  by  iiuloisement  of  the  bill  of  lading  giving^ 
bim   a  right  to  recover   ihem.     And  in  this  case  there  is 
no  ground  to  romplaia  ul  the  defendants*  having  been  i^Cf^ 
ceived  by  means  of  the  bil)  of  lading ;  for  it  would  have 
been  very  easy  foi  them  to   have  inquired  for  the  letter  of 
advice  which   brought  it;   which  would  have  shewn  that 
Church  held  it  as  a  factor,  and  not  as  vendee  of  (he  goods  : 
and  if  persons  will  neglect  all  precaution,   and   advance 
money  oa  goods  without  inquiring:  whether  the  party  had 
any  right  to  dispose  of  them  or  not,  they  must  bear  the  loss, 
if  it  turnout  that  he  had  no  authority  so  to  do, 

Le  B1.ANC9  J.  I  do  not  know  that  the  trade  of  thj  coun- 
try will  suffer  much  risk  by  our  holding,  that  in  a  case  where 
if  the  goods  themselves  had  come  into  the  factor's  hands  he 
could  not  pUdgc  them,  he  shall  not  be  able  to  pledge  theoi 
by  means  of  the  instrument  which  gives  him  authority  to  re* 
ceive  the  goods^  Some  of  the  cases^  indeed,  state  the  opi- 
nion  of  the  Judges  genet  ally,  that  an'indorsement  of  a  bill 
of  lading  will  pass  the  property;  but  that  must  be  taken  with 
reference  to  the  circumstances  of  the  case,  and  is  not  to  be 
applied  to  the  case  of  a  factor  pledging  the  goods  of  his 
priocipal,  but  to  that  of  a  vendor  selling  goods  in  which  ha 
has  a  property.  Xhe  cases  shew,  indeed,  that  where  either 
vendee  or  factor  intend  to  sell  the  goods,  the  indorsement 
of  the  bill  of  lading  for  that  purpose  will  bind  the  vendor  gr 
principal.  The  case  of  Wright  v.  Campbell  appears,  1  think, 
to  be  that  of  a  talc ;  for  it  was  agreed  that  Scott  the  indor- 
see of  the  bill  should  sell  the  goods.  But  at  least  we  may 
say  of  it^  that  it  is  not  an  authority  for  holding  that  a  factor 

may 
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1805.        may  pledge  the  bill  of  ladiog,  ttioagh  he  could  not  pledge 

y  the  goods  themaelves.     And  our  now  determmiiig  that  a 

0gamsi       factor  cannot  make  such  a  pledge,  trill  not  break  in  at  iill 

!FaoftirToir.    upon  ^^  doctrine  of  Lickbarrow  v.  MasoMy  that  the  indbrte- 

ment  of  a  bill  ok'  lading  npon  the  i^U  of  the  goods  will  pass 

the  property  to  a  bouajide  indorsee,  the  property  being  ia- 

tended  to  pass  by  such  indoraement. 

Rnie  disohaiged. 


[45] 
jatzlih.  Lawe^nce  and  Q^hcrs  against  Sydebpthait. 

■nnmoeona  "*  TPHIS  was  an  action  on  a  policy  of  insurance  on  the  ship 

tbiponacer-      -■•    Tamer ^  with  fir  without  Uttert  of  marque^   valaed   at 

taiDeammercial  ^        ,  ,  ,  '  ,  /  **     /  , 

TDjsge,  withor  oOOO/.,  and  on  slaves  and  goods  as  interest  might' appear, 

or  maraM 'sir-  *'  **  *°*^  ^'^"™  Liverpool  to  the  coast  of  Jfrka^  daring  her 
ill;  leave  to  tbe  stay  and  trade  there  ;  and  at  and  from  thence  to  her  port  or 
^Me,capti]T«y  ports  of  sale,  discharge,  and  final  destination  in  the  British, 
madman  prizes,  ^qJ  foreign*  We%t  Indies  and  America,  with  have  to  chace, 
warrant  him  in  capture^  and  man  prizesJ^  The  plaintiff  declared  upon  a  loss 
So^'whfi*'*"  ^y  *^^  perils  of  the  seas  ;  to  which  the  general  issue  was 
waitioicat  a  pleaded.  The  cause  was  tried  before  Graham  B.  at  the  last 
coorte  of  the  Lancaster  assizes ;  and  the  material  question  now  was,  Whe- 
commercial  iher  the  policy  were  avoided  by  a  deviation  in  the  c{»urse  of 
for  the  purpose  ^^^  voyage^  As  to  which  it  appeared  in  evidence  that  the 
ofchaciBf  aa  gj^jp  sailed  from  Liverpool  upon  the  voyage  insured,  and  ar- 
beforeanchored  rived  on  the  l4th  of  August^  1803,  off  the  entrance  of  the 
place  iiTsi^ht  ^^"o^  Rlvcr,  on  the  cpast  of  Africa^  where  she  found  Lck 
ofhtm,  and  was  Bruave,  a  French  trading  vessel,  with  a  hrig  and  fender,  and 
▼ourin«-to*  anchored  within  six  miles  distance  of  them.  The  next 
escai>e,  win  not  mornins;  the  Tamer  Mt  under  wcicii,  and  came  within  three 

warrant  hiin  af-        .  ^,  .  ^  . 

ter liiecjpture,  miles  of  the  French  vessel;  which  soon  after  stood  out  to 
course  oHhe     sea,  and  Was  pursued  for  about  30  m.iles,  and  engaged  and 

run  her  prose-    captured  by  the  Tamer  ^  which  carried  18e:un8.     After  this 

cutioooftba      ,      «,  ^  ,  ,    •  i-    ^/<  .         ..I    •_ 

voya«e  in  short-  he  Tamer  returned  to  the  coast  >ot  AJnca  with  her  prize, 

T\n^\o^\T^.  and  finished  her  trading  there,  and  proceeded,  on  the  15ih 
dprtoietthe  of  Oc^oftfr,  wilh  her  Cargo  and  the  prize  in  company^  on 
w^ihThim  fo"r^     her  Voyage  to  the  fVest  Indies  \  in  the  course  of  which  she 

the  purpose  of  '         • 

protecting;  her 

as  a  coDToy  into  ^ort,  io  order  to  Lare  L«r  condcfflaed,  though  itch  port  wece  withio  tlie 

voyage  iasared. 

•  leaked 
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feaked  vetj  coiMlierMy,  and  after  fnaldng  ip^oi^  and  more       if^» 

■Titer  ftom  time  to  tiiae,  she  finally  ^  foundertd  at  sea ;  and    i^^I^^a 

the  crew  were  saved  bj  tbe  priae  La  Braave,  which  kept  her      ^^^i' 

Goapaay  all  the  voyage  till  tbe  sank.    Qn  this  point  ibe  5^^??*^?f^ 

captain  deposed  at  the  trial,  that  he  received  7nstropiioni    *  L  ^  J 

from  his  owners  before  tbe  voyage,  to  take  an^  %kip  he  mighfr 

eapiure  muler  kU  protection ;  to  consequence  of  which  Jfff 

Gontiooed  with  his  prize^  wd  not  wiii  a  vietti  of  reccmng      ^ 

from  her  at^protcctiim  agoin^t  the  mk  of  the  leak  qfh»0Wf 

iiip*    Thai  sev^al  times  daring^  the  voyage  h^  ihorie^t^ 

Mi/  and  la^  to,  in  order  to  give  the  prise  time  to  come  uft^ 

•od  in  order  to  Jceep  cbmpimy  with  her ;  and  particularly  ,09 

one  occaaion  when  the  prize  had  carrif^d  away  her  fore^tofv^ 

mtt.    It  vras  objected  Jby  the  defendant's  counsel^  that  the 

ship  bad  deviated  from  the  voyage  iaaored^  in  two  xespects:; 

lit|  In  weighing  anchor  off  tha  mou.th  of  the  Congo  Riyef , 

for  the  sole  purpose  of  parsoiog aod  taking  the  prize ;  Sdiy^ 

lo  shortening  sail  daring  the  voyage  to  the  ITes/  Indietyjwt 

the  purpose  of  convoying  the  priafe  ^  neither  of  wbicti,  it  fviva 

contended,  was  warranted  by  tbcTliberty  given  in  the  poljqr 

*'to  carry  iettenofmatfue^**  and  ^*  to  cbage^  captrure^  ami 

moMprUei.*'    But  tbe  learned  indga'a  opinion  inclining  in 

fsToor  of  tlie  plaintiff  npon  Uie  coasi  ruction  of  the  policy  in 

both  res{»ects,  he  directed  the  jury  ^accordingly  ;  and  ihejr 

foond  a  verdict  for  the  plainti& 

Tbe  lettera  of  marqoe  recite  an  qrder  by  the  Ki^g  in 
CooQcil,  **  That  all  ships  thai  tball  be  commissioned  b/ 
letters  of  marque  and  general  reprisals,  &c*  shall  and  may 
hefuliy  aeise  and  take  the  ships,  vessels/  and  goods  belong- 
iog  to  t|ie  French  Aepublic,  Isc.  an.d  bring  the  same  to  judg- 
ment in  the  High  Goort  of  Admiralty  within  the  Kipg's 
dottiniona,  for  proceedings  and  adjfidication  and  coodemna^  f  47  1 
(ion  10  be  thereopoo  had^^^  &c. ;  and  then  reciting  tliat  tbie 
cqKatn  of  the  roomer  had  "  given  sufficient  bail^  with  aore- 
tiesy  to  the  Kibg  in  tbe  High  Court  of  Admiralty^  according 
to  insthidiont  made  tbe  I7tb  of  Jtfay>  1803,  e  copy  of 
which  was  given  to"  the  captain,  it  proceeds  to  authorise  th^ 
cs|Ki(tn  to  set  fottb  the  ship  Tamer  in  a  warlike  manner^  t0  ^ 

9Ci%e  and  take  the  ships^  8tc.  of  the  Freueh  republic^  8c^ 
'*  and  fo  hr^ig  the  $fime  to  such  .port  as  shall  be  most  eonce* 
^9U,  ia  order  to  have  them  legally  a^udged  in  tl)e  High 
VouYL  I>         .  Court 
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M05.        Coun  of  Admiralty  of  England^  or  before  the  judges  of  stidt 

lAWMt(«s     other  Admiral^  Coort  as  sliall  be  lawfoUy  aothori^d  wiibin 

4f«lMi       the  KiDg*t  dominions :  which  sbips»  flee,  beiog  finally  con* 

%t9wm^  dttmed,  it  ibtlf  be  lawful  for  the  captain  to  dispose  of 

*  V'Tbe  instructions  therein  referred  to  contain  clauses  of  the 
ttaie  import  for  seising  and  taking  the  enemy's  ships,  and 
lor  bringing  them  into  soeh  port  of  EngUndotwme  other 
port  Off  the  King's  dominions  as  sbaU  be  most  convenient  for 
the  captors,  in  order  to.  have  the  same  legally  adjudged. 
And  aviicle  3  directs,  '^  That  after  sach  ships,  &c.  shall  be 
taken  and  brought  into-  any  port,  the  taker,  or  one  of  the 
chief  oflScers,  or  some  other  person  present  at  the  capunrei 
shall  be  obliged  to  bring  or  send,  as  soon  as  possibly  may 
lie,  thr^  or  fonr  of  the  principal  of  the  company  (whereof 
the  master  and  mate,  or  supercargo,  to  be  always  two)  of 
every  ship  so  iMroagbt  into  port  before  the  Judge  of  the 
4tdmiralty,  &c.  to  be  examined  upon  interrogatories  con- 
cemibg  the  interest  and  property  of  such  ship,"  &c.  Art 
fi^irects,  ^  That  if  any  ship,  &o*  of  the  King  or  his  subjects 
shall  be  foond  in  dtltress^  or  taken  by  the  enemy,  8ic.  the  com- 
manders,  &c.i  of  such  merchant-ships  as  shall  have  letters  of 
inarqoe  and  reprisals,  shall  use  their  best  endeavours  to  anocour 
r  48  2  *>nd  free  the  sanie,"  tic* ;  und  by  art.  1 1  and  14,  ^*  If  any  com- 
mander of  a  ship>  having  a  letter  of  marque  and  reprisals,  shall 
>  act  contrary  to  these  ilistmctions,  he  shall  foifeit  his  commis- 

sion, and,  together  with  his  bail,  be  proceeded  against  accord- 
ing to  law,  and  be  condemned  in<costs  and  damages,  and'  be 
severely  punished,**  &c;;  and  by  art.  16,  '<  Security  and  bail 
are  to  l>e  taken  in  1600/."  for -a  vessel  of  this  desctifMioo. 

In  Mithditmas  Term  last  an  application  was  mad^^  and 
rule  Atfi  granted,  for  setting  aside  the  vetxiiel,  and  gmnilng 
a  new  trial,  on  the  ground  of  the  two  deviatidns  insisted  up^ 
on  at  the  triaU    Against  which  * 

Parky  Tappitig,  and  Wood^  now  shewed  caase.  This 
case  is  distinguishable  from  Parr  v.  Anderfon^  now  in  judg- 
ment {a)  for  here  there  is  not  only  permission  given  tp  carry 
ktttrs  of  marque,  but  an  expres?  liberty  to  **  thace,  cufture^ 

<  (•)  Jvdcmsat  wst  dellTcrecl  in  thft  ease  oo  B^l>seqQcnt  ds;  of  tlic  term, 
*Mr^vit» i^Mtt  SBSW  trisl'Wai  atrarded. 

'  .  Md 
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oad  mmprixei.**  This  neoeflsaril;  includes  «  liUerty  .lo^#«  IB09. 
Tiat»  for  those  purposes  when  in  sight  at  least  of  an  enemy,  La^^  em 
or  a  vessel  snpposeH  to  be  such.  I .  A  liberty  to  'cka^c  must  •  ^^^inn 
iociode  every  act  necessiiry  for  cbacing^  surh  as  the  weigh-  St»«»jt«a«, 
log  anchor  was,  in  this  case,  where  both  the  captor  and  her 
prize  wi?re  previously  Ijiog  at  anchor  near  to  each  other. 
The  anchor  was  not  weighed,  nor  the  ship  carried  out  to.^A 
upon  a  cruize  to  look  for  )>rizes,  bat  the  whole  was  dorie  in 
the  actual  chaec  of  b  priae  befnce  in  sight,  eod.endearonring 
ioesoape.  Then,  ^ly,  The  captor  was  warranted  by  the 
directions  ofbia  letters  of  mfirque  and  inatfuctions,  toaecom- 
paoy  biat  pri£e  to  a  port  where  she  might 'be  oondemned ; 
for  that  is  neoeasary,  in  order  Jo  perfect  the  captnse  which  be  [  49  ] 
was  at  liberty  to  make.  Such  a  liberty  includes  every  act 
aeceasary  or  proper  to  give  it  eflEeet,  which  either  tbe  general 
marine  law  or  the  laws  of  the  captains  country  enable  bink  to  ' 
do.  When  letters  of  marque  are  tidceo  out,  it  is  no  longer 
optional  to  capture  enemy's  property  or  not  whidi  is  wi^in 
the  belligerents'  power  to  do;  the  master  binds  himself  under 
a  penalty  to  capture  or  destroy  tbe  enemy's  ships  whenever 
he  can  ;  and  in  case  of  capture*  be  is  direcied  to  take  bit 
prize  into  port,  in  t>rder  to  have  it  legally  adjudged.  Ttien 
wMu  liberty  is  given  to  carry  letters  of  marqae,  the.  under* 
writer  virtually  consents  to  ioeorporaie  in  the  policy  ail  the 
directions  contained  in  them,  and  in  the  accompanying  ofii* 
cial  insiructiooa.  The  captor  cannot  insure  the  possession 
of  his  prize  so  welt  as  by  keeping  her  company  on  the  voy- 
age; and  he  thereby  also  adds  (to  the  sacurtty  of  bis  own 
ship.  The  act  done  is  for  the  ben^t  of  the  underwriter  as  . 
well  as  of  all  other  parties  concerned  in  the  safety  of  the 
ships  and  crews.  The  :shortentog  sail  was,  thei^fore)  no 
mojre  than  a  necessary  act  for  insuring  tbe  safety  «f  the 
priiK^  and  ultimately  of  the  captors  themselves*  If  a  ship 
were  to  shorten  sail,  in  order  to  relieve  another  in  distress^ 
that eould  not  be  deemed  a  deviation;  and  this  was  done  in 
order  to  lessen  the  risk  of  distress,,  and  for  Ibe  pnrppse  of 
conducting  another  sliip  into  a  place  of  safety. 

CoikeU,  Serjt.  and  LUtitdah,  c^ntrfi.    Tbe  evidence  in  . 
the  case,  does  uot  support  il;e  argument  built  on  a  supposed 
case  of  distress,  which  may,  perhaps,  be  an  exmise  for  de» 
viaiion ;  fo^  tlie  captain  disavow^  hating  shortened  sat} 

^  ^  from 
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180S.       -flora  any  appfehenrion  of  danger  to  his  oWn  thip  if  he  left 
lAvmnc«    ^^  P^i^y  *>nt  that  he  did  it  solely  for  the  purpose  of  pro- 
^tecting  hit  prize  according  to  the  iBstractions  which  he 
^*  had  req^ived  from  his   ownen.  .  Neither   was  the  prise 
C  50  ]    topposed  to  be  in  any  danger  from  the  seas.    By  taking 
Qpon  him,  therefore^  to  convt^  the  prize*  and>  in  so  doing, 
to  delay  his  own  voyage^. he  plainly  increased  the  risk  t)f  the 
underwriters  beyond  the  terms  of  the  liberty  given  in  the 
policy,  which  are  to  ckace^  capturtj  and  man.    Neither  of 
these  include  a  liberty  to  cancoy.    So  far  as  the  under- 
•writer's  risk  is  increased  by  any  deviation  which  happena 
in  bhacing  and  making  the  capture,  that  he  agrees  to ;  lund 
ao  far  as  any  delay  is  incurred  in  the  voyage  insured  by 
ihoseacts^or  by  the  act  of  manning  the  prise  afterwards, 
he  consents  to  it :  but  it  is  a  necessary  condition  implied  tnr 
every  policy,  that  the  ship  shall  proceed  on  ber  vovage  with 
all  reasonable  expedition;  and,  therefore,  after  the  delay 
incurred  within  the  terms  of  tlie  liberty  given  by  manning 
-the  prize.,  the  assured  were  not  entitled  to  create  further  de- 
lay by  convoying  the  prize.    The  very  liberty  given  to  mam 
4fa^  prize,  while  on  the  one  hand  it  lessens  the  ^ce  of  the 
captor,  supposes  that  he  is  not  to  be  encumbered  srtth  the 
iurtker  care  of  it,  but  that  a  su6Bcient  number  of  men  will 
be  put  on  board  to  navigate  and  take  care  of  both  vessels  : 
-and  the  owner  who  knows  the  nature  of  the  adventure,  and 
that  be  may  be  required  to  draft  off  some  of  the  crew,  is 
bound  to  provide  for  such  a  contingency,  at  the  risk  of  his 
policy  if  lie  leave  his  own  ship  without^  a  sufficient  crew. 

/  Neither  the  commission  nor  the  instructions  imply,  tliat  the 
captor  is  toaecompany  bis  prize  into  a  port  of  condemna* 
lion,  but  only  that  the  prize  shall  be  brought;  that  is, 
brought  by  those  put  on  board  to  take  the  maitagetoent  df 
Jt>  into  port,  in  order  to  be  adjudged.  Whatever  liberties, 
.however,  may  be  given  to  deviate  or  delay  for  particular 
T  51  1  pui^P^c>«  ^bcy  ™u*t  be  strictly  confined  to  those  purposes, 
.and  subject  to  those  the  principal  object  of  the  insurance  is 
still  the  iiafe  prosecution  of  the  voyage  insured  with  all  pro- 

.  iper  and  ordinary  precautions,  and  all  reasonable  dispatch  : 
'and  these  coUaieral  licences  have  always  been  Construed 
,attiGtly«  As;  where  there  was  a  liberty  to  endke  six  tPtdb, 
it  was  holden  to  mean  six  mecmin  weeks,  and  not  to  cover 

-    -  a  cruizing 
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i  cralkiirg  for  thst  time  at  ii^lervals  (a).    If  the  captor  were        1805. 
at  liberty  to  corivoy  erery  prhse  into  port,  the  voyage  might    iT"^ 
be  indefiDitely  prolonged  by  his  tnaking  saccessive  captarea       ti^t^u    ^ 
before  he  reached  his  uhimate  destination.    It  might  be  even  SvpaarraAw/ 
considered  to  be  most  convenient  to  return  with  every  prize 
to  the  port  from  whence  he  saikd. 

ix)rd  BLt.fiNBO&ouoHy  C.  J;  The  question  is  redaced  to 
ibis  :«-Wbetber  acting  as  convoy  tc^a  prize,  and  slackening^ 
sail  in  the  course  of  the  voyage  insured^  in  order  to  make 
tbe  rate  of  sailing  of  the  capturing  shi^  conform  to  that  of 
tbe  prize,  be  within  the  meaning  of  the  terms  introduced 
into  the  policy,  giving  the  assured  ^'  leave  to  thatt^  capture, 
aodfiMtJi  priMeiV*  These  terms  dearly  gave  them  liberty  to 
do  every  thing  of  a  h^ttile  t^iture  within  the  scope  of  them 
to  overcome  the  resistance,  and  to  take  possession  of  the 
prize,  by  sending  pa'rt  of  the  erew  of  the  captors  on  board  1 

tbe  prize.  But  liberticH  of'thir  sort,  without  giving  them 
tn  expansion  beyond  what  the  parties  can  be  supposed  to 
bave  contemplated,  cannot  be  -extended  beyond  the  plaid 
meaning  of  the  words,  as  applied  to  the  subject  matter^  by 
Opting  tlrem  to  other  circumstances  of  a  voyage  known  by 
appropriate  terms,  and  which  are  not  included  in  the  policy. 
I  shalt  give  no  opinion  at  present  upon  the  effect  of  the  ge-  f  59  1 
fieral  leave  to  carry  a  letter  of  marque ;  it  is  enough  to  say, 
tbat  in  this  case  the  parties  themselves  to  the  contract  have 
defined  what  their  own  meaning  was,-^namely,  to  '<  ehdee^ 
^apturCf^nd  man  prizes :  and  upon  the  principle  that,  ex« 
prtmo  uniutesi  exclasio  alterim,  that  will  not  include  a  leave 
to  eonpoy.  I  would  however  observe,  that  the  words  in  the 
tetter  of  marque  which  have  been  most  relied  on,  directing 
tbe  captor  to  bring  the  prize  into  port  to  be  condemned, 
does  not  mean  an  actual  bringing  of  it  in  by  the  master 
himself,  but  cawing  it  to  be  brought  into  port  would  fnlly 
•atisfy  those  words ;  that  is,  by  putting  a  competent  number 
of  men  on  board  the  prize  for  that  purpose.  I  must  not  bt 
understood  by  this  to  say,  that  under  such  a  liberty  given  to 
*Raa  pfizes  the  captor  may  divest  his  own  ship  of  the  nom<» 
ber  of  men  necessary  to  conduct  her  safely  to  her  port  of 
destination ;  but  that,  under  it,  he  may,  without  layio'g  faim« 

|#)  Uifmt  9*  BH4ga,  IMa^jty^ 
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W05.        uHf  open  torMefption  on  ib^  accognt,  tetter  some  of  lh« 

XawRKwcn     ^^^  ^*^"^  hls^rew  in  order  to.i&an  the  priac.    On  the  short 

mgairfii       point  oi*  the  case  my  opinion  is,  That  a  liberty  to  chau^  cap-' 

•rasvoTBAif.  /^^^^  g„jj  ,^^„^  cannot  be  extended  beyond  what  is  necessary 

for  tiie  pcrfornanee  of  those  acts ;  and  that  the  convojfing  of 
the  prtzfe  afterwards  does  not  necessarily  arise  out  of  sach 
.^  ^  libeity.  This  do«9  not  affect  the  question  how  far  slack- 
enhig  sail,  from  motives  of  liumanity^  to  succour. finother 
ship  10  distress,  is  allowable;  nor  is  it  necessary  to  touch 
upon  it.  Perhaps,  when  such  a  case  does  arise^  it  may  be- 
fbund  to  be  for  the  general  benefit  of  all  insurers  (and» 
amongst  others,  consequently  for  Mie  benefit  of  those  whcs 
may  raise  such  an  objection)  to  allow  such  succour  to  be 
given  without  imputing  deviation  to  the  succouring  ship.  It 
if  not  however  necessary  now  to  give  any  opinion  on  that 

^   |[  JiS  3      point.     In  this  case  the  shickening  sail  for  the  purpose  of 

convoying  the  pr'r/e,  was  a  deviation  which  annuls  the  policy* 
Grosej  J.  The  question  is^Whether  the  shipinsured  hat 
done  more  than  hhe  had  liberty  to  do  ^  She  bad  liberty  tu 
thtccy  capture^  and  man  prizes ;  and  she  did  chace,  capfore^ 
and  man  a  prize,  fiut  it  appears  that  afterwards  she  par- 
saed  her  voyagCj  not  in  the  most  expeditious  manner  that 
^he  might  have  done,  but  she  stopped  and  delayed  her 
iroyage^. in  order  to  eoMvoy  her  prize  into  port;  and  thereby 
increased  the  dangers  of  the  voyage  insured  and  the  risk  of 
tbe  underwriters.  Now  a  liberty  to  cAace  capture,  and  man, 
io^B  not  imply  a  liberty  to  wait  for  and  convo^y  prize.  U  it 
bad  beei^  so  intended^  another  appropriate  expresaion  in 
daily  use  would  have  been  used^  and  leave  would  have  beea 
given  in  terms  to  convoy  the  prize  into  port.  The  words  al^ 
luded  to  in  the  letter  of  marque^  >.  e.  '*  bring  into  port,**  aa 
applied  to  this  policy,  inay*  very*  well  ipean  *'  properi^ 
manning  Uie  prize^  in  order  to  bring  her  into  port.*'  That 
the  dangers  of  the  voyage  were  incieased  to  th^  ship  insured 
by  convoying  the  prize,  cannot  be  doubted.  It  appeared  in 
eTideoce,  that  day  after  dfiv  she  shortened  sail,  and  ihereby 
protracted  the  duration  of  tl>e  voyage.  This  therefore  not 
being  covered  by  the  liberty  given^  amounts  to  a  deviation^ 
f nd  avolfds  the  policy. 

LiWRaace,  J.    I  am  of  the  same  opinion  avto  the  coiH 
itmction  of  the  policy.     What  tbe  captfda  stated,  at  the 

trial 
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(rial  was  true,  that  he  did  not  wait  for  the  priae  ooder  any        IWf* 
idea  that  her  presence  was  necessary  to  insure  his  own  safe*     i^^m^ca 
tj;  bat  it  was  in  order  to.  ^ive  her  protection.    Then  the       <v«*"^ 
question  i«.  Whether,  under  a  liberty  which  extended  the  «»«wnaA». 
rights'  of  the.  assured  beyond  the  common  terms  of  indem»      L  ^^  i 
oity  in  the  policy,  namely,  '^to  ckau^  capture,  and  mau 
prize%**  the  assured  bad  a  still  further  liberty  to  cotj^vojf 
whatever  prize  he 'took?    It  is  argued  that  the  olject  of  tbe- 
Tioyage  insured  by  the  policy,  could  not  be  effected  withool 
it :  bat  there  is  the  fallacy ;  for  though  the  parties  coolem* 
plated  that  the  prizes  talcen  were  to  be  brought  into  porf^ 
that  was  provided  for  by  the  liberty  to  fnan  the  prizes :  it 
was  not  necessary  that  the  capturing  ship  should  itself  con*. 
Toy  iu  prize  into  port;  it  was  enough  that  the  captors  pat  a 
sufficient  number  of  men  on  board  to  bring  her  in,  an4^ 
for  this  purpose,  every  ship  sailing  upon  such  an  adventure^ 
ihoald  carry  a  sufficient  supernumerary  crew^  to  be  able  to 
man  its  prize^  and  to  retain  a  proper  number  of  men  for  it* 
selfy— though  perhaps  the  liberty,  to  man  prizes  may  extend 
lo  far  as  to  excuse  some  reduction  of  the  original  ship's  crew 
rather  below  what  they  would  otherwise  have  bad  on  board  ; 
for  otiierwise  it  seeii^s  not  necessary  to  stipulate  for  such  a 
liberty.    But  tbb  does  not  extend  lo  giye  liberty  to  convoy 
the  prize.    As.  to  deviations,  for  the  purpose  of  succouring 
ships  at  sea  in  distress,  it  is  f^r  the  common  adv«uitsige  of 
all  persons,  underwriters  and  others,  to  give  and  receive  as* 
sistaoce  to  and  from  each  other  in  distress.    But  that  was 
not  the  cRse  here.    The.  prize  was  in  no  distress,  so  as  to  make 
it  necessary  to.lfeep  her  company  op  that  apcount;  nor  waa 
tbaitbe  motive  of  keeping  with  her.    The  only  accident  wbiidi 
befel  ber^  was  carrying  away  her  top-mast;  which  the  crewoti 
board  replaced  withoutany  assbiance  from  the' captor's  ship. 
.  Le  Blanc,  J.    This is.not  a  case  where  two  ships  kept  in      r  55  1 
company,  with  each  other  for  the  sake,  of  mutual  protection^ 
or  where  the  one  stood  in  need  of  huuiaoe  assistance  from 
the  other. ^  Therefore  it  is  not  like  a  case  where  onesl)ip  * 
kept  company  with,  or  slackened  sail  for  the  purpose  of  sm* 
listing  another  vessel,  which  might  otherwise  \>e  in  danger  of 
^oaodering,  and  seeing  her  into  a  place  of  safety;  but  it  ia 
the  case  of  a  ship  wiifylly  loitering,  i^nd  not  using  tKatdia* 
pitch  to  iMrrive  at  iier  pc^rf  of  d^tinatioiij  which. she  nHgdt 
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^Wil      h^te  66he,  iit  coo^eqiieiice  of  previovi  irrstnicfioni  to  eoti-* 
r6f  itto  (larl  uny  sbifii  sHe  migfat  csptore.    Then,  Is  that  !!• 
b^rty  iiecessarrly  to  be  inftrr«d  from  the ierms  of  the  policy/ 
v^fbh  aiTtMorized  the  ekp^ritig  ship  to  hsy^  a  hiter  qf^ 
nt&rqu€,  and  ^  ckace^  captArt^  and  man  prizes  ?    It  appears* 
tb  ttie  that  aeitlter  ih^  particfnrar  n^ords  of  t^fae  policy^  dor  the^ 
fih-ms  and  conditions  of  the  letter  of  marqae,  nor  the  in^ 
atrnctions  given  with  it,  t^cfaire  the  capturing  ship  to  coA^ 
^o)r  her  prisse  into  p^rt ;  hot  she  was  otily  r^^oireit  to  put 
m^n  on  board  the  prize,  to  carry  her  into  port  to  be  coa« 
damned.    The  ship  bein^  shewn  to  hare  loitered  on  the* 
f oyage,  it  was  iticnnibcot  tfn  the  assored  to  shew  a  good  rea* 
at>it  for  it;  bat  the  only  ^easori  iippearing is,  thatsbeloir 
liKred  in  consequence  of  previons  Instmctibns  receit^d  by 
the  captain  from  the  CTssared  to  keep  with  his  prfaee  Md  car* 
wf  her  into  port;  and  that  is  no  excnsa  tvitbni  the  setms  of 
fbe  liberty  given  by  tiie  policy.  '  ^nhs  absplute. 
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t  *^  3  Lord  No RTfi WICK  j^ff mi/ Stan wAr, 

SMhwiqft 

Tbelord  nsT  ^ttI9  vas  an  actioa  by  the  lord  to  recover  a  fine  iroq| 

recover  fhmi  a  ^   hjg  copyhoider.     Tha  preaaitses  were  not  worth  ^ov^ 
cop? holder  tbo "  .1/.  ^  1        ^^vi     •• 

fioe  Miesied  by  9C^«  a  year;  and  the  fine  was  at  first  assessed  at  tW.  of 
lilmMjeoot     '»**^h  an  entry  was  made  6y  the  steward  p»  the  rolls; 
exeeedie^  tiro  bttt  the  tenatit  ofojecttnFg*to  it  as  excessivej  the  lord  bronght 
S^lLD^ntf  h>>  ^^i<^^  ft>'  *^  'SO/,  in  the  C5oiitt  of  Common  fleas,  ^M 
aiuioagh  thcrs  failed  in  it ;  that  Court  coDSideriog  the  fine  to  he  eteesstve^ 
She  sMewnat  being  mor^  than  two  years  valoe.    The  pfesent  action  irai 
Sbe'SSit  roiST  **"  brought  as  upon  a  re^assessoient  of  the  ine  ivt  4«fc 
bat  oiUy  a  de-'Bot  the  otfly  evidence  of  such  re-aasetsment  was^  first,  tho- 
ISy/ralle!  follbwing  entry  on  the  rolls,  •'  Jb-assrstaKnl  ^fne.^hla^ 
afftp  the  TBioe  ^^^  ^f  Harrow^  &e.    The  coort  leet,  &c.  with  the  dowrt  ba- 
ked been  foood  #011  Of  the  Right  Hoiioorable  Jahn  Lord  N&rthwiek,  lord  4F 
hjtbi  homage.  ^^  B»id  msoor,  held  on  the  Hth  af  AprU,  1808,  belbre  JT. 
J:  ste^N^ard,  Dec.  Iiooiage  A.  B,,  C  D.  '8ce.  At  this  coort  the 
homage  aforesaid,  011  their  oathi»|  present  that  the  tenetneiit 
hi  '^uesfion  (to  which  the  defendant  Was  admitted)  is  of  the 
y^itiftf  vhln^  of  ML*'  tio:    Aiid  next,  a  letler  or  written  n^K 
fice  fioBi  tbe  aieWatd  toUie  defendant^  dotted  5,  Jait«  ;1804^hCi« 

fore 
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Awe  Ait  wtloo  brMgh^  id  wbidi  be  iDfona^d  ihe  defendant,        liOBi 

that  if  tbe  did  not  pay  40/.  as  a  re-asseated  fine  for  the  pre*  i^^^j^^^^^ 

niuety  an  aeCion  would  be  brongbt  for  it  witbont  further  no*        wick 

tfoe.    On  this  evidence  it  was  objected  at  the  trial  at  the     g:J2JjJ^^ 

last  Sittings  at  WtMindmiter,  that  tbe  lord  had  not  entitled 

himself  to  the  fine,  there  being  no  entry  thereof  on  the  rolla 

of  tbe  conrt^  which  it  was  insisted  was  necessary  to  entitle 

tlie  lord  to  recover  it.    That  the  only  entry,  though  entitled         ' 

a  ^'  ReHU$eM»m€nt  qfthejine^^  was  no  more  than  the  finding      [  57  ]' 

of  the  value  of  the  tenement  by  the  homage,  which  had  no 

sutbority  to  assess  the  fine  \  but  the  assessing  of  tlie  fine  w^ 

tbe  act  of   the  lord  consequential  to  tbe  presentment  of 

tbe  homage^  and  that  ought  to  have  been  entered  on  the  roll 

at  an  authority  for  tbe  tenant  to  pay  it.    Lord  EUenborougip 

C.  J.  however,  thought  that  the  demand  of  the  fine  mnde  in 

the  name  of  the  lord,  being  a  reasonable  ai\d  legal  fine,  was 

of  itself  auf&oient  without  any  entry  on  tbe  roll»  and  diiec^ 

die  jury  to  find  for  the  plaintiff. 

Ertkinc  and  fVigUjf  npw  moved  for  a  new  trial,  on  the  same 
ground  of  objection,  which  they  said  was  the  stranger  in  this 
(Esse,  became  it  appeared  by  th^  prior  entry  that  it  had  been  ^ 
die  practice  in  this  manor  to  enter  the  fine  assessed  by  the 
loid  on  the  rolls.  But  being  asked  by.the  Coort^  whether 
they  bad  any  authority  to  shew  that  the  assessment  of  a  fine 
flwst  appear  on  the  rolb^  they  admitted  that  they  had  no  . 
SBch  anthoiity  to  produce;  but  contended,  that  upon  prinei* 
pie  it  ought  to  be  done,  since  ithe  only  title  of  the  tenant  was 
deiifed  from  tbe  rolls  of  the  court,  which  ought  also  to  evi« 
denoe  the  burthens  to  whipk  the  estate  was  liable. 

Lord  Ei^LBMBoftovoH,  C«  J.  The  objection  has  neither 
principle  nor  practice  to  support  it«  The  amount  of  the  fine 
depends  upon  the  value  of  tbe  copyhold^  where  it  is  not 
asoertained  by  the  custom.  The  lord  assesses  it  at  bis  peril '; 
if  he  aasf  sa  it  too  high,  he  is  no^  entitled,  to  recover  it ;  and 
the  plaiatitf  having  done  so  in  the  first  instance^  he  failed  in  ^ 
bisaeuoa.  It  would  be  even  prejudicial,  in  some  instances,  to 
call  mpon  the  lord  to  enter  hU  fine  on  tfaerolla;  for  very 
often  in  indnlgence  to  a  particular  tenant,  the  lord  takes  less  r  58  } 
than  what  be  would  be  entitled  to ;  which  he  conld  never 
venture  to  do  if  it  were  afterwards  to  be  turned  against 
And  certainly  it  has  not  been  tbe  general  practice 
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|805«       to  makf  Mch  an  entry f  however  it  maj  sometimes haveJbeea 

wfCKB  Gaose,  J.,aaid,  that  lie  had  known  instances  of  eatnea 

m^''^*  Bot  Stating  any  particular  sum  assessed  for  a  fine,  bat  only 
that  a  certain  sum  bad  been  oflfeced  as  a  .fioe^  witli  which 
the  lord  was  coatoat. 

Per  Curiam^  Rale  refused. 


"*  William  Holwell  Carr,  an  Infant,  agaimf 
The  Earl  of  Errol  and  Others* 

'^^^i^      n^HE  following  case  was  directed  by  the  Lord  Chancellor 
Ivtee  (ttt^ect         to  be  sent  Tor  the  opinion  of  this  Court :«« 


sothetuetofa      g^  ffillum  Cart,  Baronet,  by  bis  will  duly  executed, 

certain  term  of  /  #      ^  m, 

voooytKt)  to  dated  19th  of  QcHbeTy  1776,  reciting  that  by  indenture  of 

to?Ufe^i^iJd  ^'^«  '^  ofJanuar^y  1762,  nil  his  real  estates  in  the  county  of 

•OD  of  the  deru  Vfefiiumbertond  were  limited  to  his  brothers  George  and 

Cdy  a."rat^  Robert  Carr,  their  executors,  &c.  for  a  term  of  1000  yean, 

^hcpfoviio  upon  trusts^  which  iv>ere  then  become  unnecessary,  directed 

cd»  remainder  thai*  the  SRid  term  should  cease,  and  that  his  brother  Robert 

l^^r'cSi-  ^"^  (the  surviving  trustee  of  ihe  term;  should;  after  hta 

siifieot  otet  /the  testator's)  decease,  sui  reader    the   same,  so  that  it 

Hfe.^t  to  per-  mgl)t  be  merged  ;  the  stmi  of  SOOO/.  mentioned  i  A  the  said 

■rithim  to  take  indenture  bavinc  been  paid,  and  the  provisions  made  for  hia 

anil  after  hif  two  daughters,  the  Countess  or  Errol  and  Mrs.  Margaret 

wTor bto  arit  Mackaif ^on  their  respective  marriages,  and  the  devises  there^ 

end  oiher  ions  jnafier  made  for  them  being  by  liim  intended  to  be  in  lieu  and 

taiTnMir,  tab-  Ml  satisfaction  of  SOOO/.  mentiJMied  in  the  said  iadenlnre^ 

jf  et  to  the  Mine  ^ 

proviso,  &c.  aod  in  default  of  inch  ii^ae,  remaiader  to  the  nte  of  the  third  and  other  tons  of 
JLady  K.  succcHiveljr  to  tail  male,  sntuiect  to  ihe  samafMroviso,  ftc.  aad  to  deflinU  or  ioch  Inae* 
wHh  like  remainders,  to  the  second  soq  of  Lady  E.'s  eldest  son,  dec,  and  in  defauU  of.saoh 
issue,  to  the  use  of  (he  devfsoKs  ftrand-daughter  C.H.  for  life,  sn^eA  to  the  proTiso,  &c.'{  re- 
mainder to  trustees  to  preserve oontlnpnt  oses,4K>.  t  veaiainaer to  thenseoriieranf  loa  (Iha- 
plaintlflT)  in  tail  male,  with  other  remainders  over ;  all  sulyect  to  the  same  provUa  t  whioii  waa» 
(bat  ^  if  Vr.  II.  or  either  of  the  persons  to  whom  the  estate  was  lioiitod  khontd  hetiome  Earl 
of  a.  the  use  limited  to  suoh. person  aod  his  issue  maie  shoWd  cease  and  be  void»  as  if  simU 
person  were  (tead  whhoni  issue  of  hU  hody."  The  devisor's  daiifchter  Lady  E.  at  Uie  time  of 
bis  death  had  oaly  two  sons,  her  eldest  (afterwards  Lard  K.)  and  the  said  W.  H.  bat  she  bail 
aftarwardi  a  third,  who  died  under  a$e «  end  the  said  W.  H.  was  let  into  possession  at  twesty* 
thr^,  and  had  one  ton  ;  and  held,  (hat  on  the  ricirh  of  his  eldest  brother  without  Issue,  by 
which  event  W.  H.  betame  £arl  of  £.  the  plaintiff  who  was  then  nai^t  in  maahider,  snppatlo^ 
1¥.  H.Jiad  in  fadi  died  without  issue,  was  entitled  ui^dcr  the  will  to  take  an  estate  in  tail  nbUa 
in  possession,  snbjccl  to  the  trusts  of  tbe  ttrai  of  1000  yean; 
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lod  alio  for  all  ettatet,  ttc.  tecurca  for  his  said  daughters  by        1805. 
hit  marriage  settlement.    Then,  after  directibg  that  all  his        ^^^^ 
pkte  tfftf  ftiroitnre^  &c.  at  his  tnansioo-hoiise  at  Etal  <iii      ^•**f^ 
^  Nirtkumbcrlamt)  should  remain  there  as  heir*iootts»  he  de-       sum 
rised  the  same  to  bis  said  brother  Robert  Carr,  arnd  Htnry   aa4  OtlMfir 
CoUmgrnoad,  their  executors,  &Ct  upon  trasft^  to  permit  the 
ame  to gOj  together  with  tbe  said  mansion-house^  to  such 
fenoo  or  persons  as  should  from  time  to  time,  under  his 
will,  become  entitled  to  it,  forsM)  long  time  as  the  rules  of 
law  and  equity  nonld  permit ;  and  desired  JLhat  an  inven- 
tory ffligbt  be  taken  of  the  goods  by  tlie  trustees  ;  and  thte 
derised  ail  his  real  estates  whatsoever  and  wheresoever  unto 
Sir  W.  Blmkett  and  W.  Tnvtlyan,  and  their  heirs,  to  the 
ase of tlK safd  JK.Carr and H.  Collingw^odf, xhew executors, 
kc.  during  the  term  of  1000  years,  upon  the  tratts  afker 
nentioned,  aod  from  and  after  the  end  or  sooner  tietermina* 
tiott  of  the  said  termoE  1000  years,-  and  liriiject  thereto,  to 
the  Dse  of  hia  grandson  fViUiam  Say,  second  son  of  fait 
daogbtertbe  Countess  of  £rrol,  fordife^  wtthoot  impeach- 
nest  of  waste,  bui  subject  to  ;the  prorisoea  and  conditions 
thereiaafter  contained:  and  after  the^termiaiation  of  that 
estate  iahi«  iife,*  by  forftitute  or  otherwise,  to  the  use  of  flie' 
tratteesand  their  heirs  during  the  life  of  ffHUiam  Hajfj  in 
tnut,  to  preserve  the  contingent  uaes  thereinafter  limited  ;      T  60  T 
bat  to  permit  fViWan^  Hay^  during  Jiis  hfe,  to  take  the 
Teats  and  profits :  and  after  the  decease  of  WiUimm  Hny^ 
to  (be  use  of  the  fijrst  son  of  the  body  of  i\it  said  Wiltinm 
Ba^,  and  t>f  the  beirja  male  of  the  ^body •  of  such  first  son  ; 
bot  subject  to  the  provisoes   aod  conditions  thereinafter 
eoDlaiDed :  and  for  default  of  such  issue,  to  the  use  of  rfie 
Kcond,  third,  fourth,  and  other  sons  of  the  body  of  the  said    ^ 
^i/Ziaaii9r<ry,  severally,  eu'ceessively^  and  in  xemainder  one 
after  another,  id  priority  of  birth,  and  of  the  several  and 
reipective  heirs  male  of  the  body  and  bodies  of  all  apd 
every  such  son  and  sons  ;  but  subject  to  the  provisoes  and 
eonditions  thereinafter  contained :  aod  in  defauh  of  such 
i*tne,  to  the  use  of  the  third,  fourth,  fifth,  and  every  other 
ton  and  sons  of  the  body  of  his  said  daughter  the  Countess 
of  Enoi  lawfully. begotten,  or  to  be  begotten,  severally, 
uccessively,  and  in  remainder  one  after  anotlier,  in  priority 
of  Urth,  and  of  the  ^veral  and  respective  heirs  male  of  the 
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1805.        bod  J  and  bodies  of  all  and  every  racb  ion  ud  aont^  bnt 
^7*        Bobjecl  to  the  provitoea and  conditions  tberetnafter  oontained* 

^ibiH  And  in  defanlt  of  socfa  issue,  to  the  use  of  the  secodd  son  of 
fbe  Sari  of  the  body  of  his  gVandson  Ocorg^  Lord  Ilsjff  and  ei  the 
sad  Othert*  ^**  ^^^  ^  ^^^  ^^y  of  such  second  son ;  batsabject  to  tba 
porovisoes  and  conditions  therein  contained.  And  in  defanlt  of 
snch  issue,  to  the  use  of  tbetfaird,  fourth,  fifth,  and  other  sons 
ct  the  body  of  the  said  George  Lord  Hmf  sereraily,  >snccea» 
stveiy ;  a*nd  in  remainder  in  priority.of  birth,  aoH  of  the  several 
and  respective  heirs  male  of  the  body  and  bodies  of  every  each 
son  and  sons  ;  but  subject' to  the  provisoes  and  conditions 
tbeieinaAer  contained.  And  in  defavit  of  such  issue,  to  the  nse 
of  hit  grand*daughter  Lady  ChBrlotU  Hay  (afterwards  Lady 

£  61  }  C.  Carr)  for  life,  without  impeachment  of  waste  ;  bat  sulh> 
jecf  to  the  provisoes  and  conditions  ibeieinafter  contained  i 
and  ^fier  the  determination  of  that  estate  in  her  lifetime  bjr 
forfeiture  or  otherwise,  to  Ihd  use  of  the  traslees  and  tbek 
heirs  daring  the  Kfe  of  the  said  Lady  C,  Hay,  in  Irps!,  to 
preserve  the  contingent  ntet  thenrinafter  limited  (hot  to 
permit  her  daring  her  Hfe  to  receive  atod  take  the  rents  midl 
{profits) :  atid^after  her  decease,  to  the  use  of  the  first  aon 
of  her  body,  and  of  the  heirs  male  of  the  body  of  sncb  first 
son  ;  bat  subjectto  the  provisoes  and  conditions  theieinaftet 

«  contained}  and  for  defaBltt>f  snch  issoe,  to  the  use  of  the 

second,  third,  ftc«  and  other  sons  of  the  body  of  the  said 
.  Lady  C.  Hdy,  severally,  snccessivdy,  and  in  remainder  coe 
after  another  in  priority  of  birth,  and  of  the  sereral  and 
respective  heirs  niale  of  the  body  and  bodies  of  all  and 
every  snch  son  and  eons ;  but  subject  to  the  provisoes  and 
conditions  thereinafter  .contained.  And  in  ^default  of  snch 
issue,  to  each  p(  the  said  testator^s  other  grand-daughters  hf 
name,  being  eight  in  number  (sisters  of  the  said  Lady  Char^ 
hue  Hay)  for  their  respective  lives,  in  like  manner,  smd 
with  the  like  limitations  to  trustees  to  preserve  contingent  • 
remainders,  and  to  each  of  their  first  and  other  sons. severalty 
and  snccessively  in  tail  male,  vrith  remainder  in  fee  to  hia 
said  daughter  the  Countess  of  Erral.  And  as  concerning 
the  said  term  of  1000  years  so  limited  to  the  said  Mohri 
Cart  and  Hmry  ColUngwaod,  upon  trust  to  permit  his  aaid 
daughter  the  Comftess  of  Erral  (in  case  his  said  gtendsois 
IFin.  if ey,  and  etery  other  person  to  whom  an  estate  for 
life  or  in  tail  was  thereinbefore  limited^  should  so  lodg  bo 
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•Bdtf  the  age  of  23  years)  to  oocopy  and  rccche  for  her       ^y> 
o«rn  ose  iIm  rents  and  profits  of  his  said  capital  mansion*        cIm 
bo«e,  vitfi  certain  lands  therein  particularly  described^  she       «f«iM 
ttking^care  c^  the  plantations  and  keeping  the  bouse  in  re*    Ti»e  *srl  of 
Pair.    And  upon  further  trust,  that  in  case  his  said  grand*    ^^  Oifaeff. 
iOD  Wm»  Hmyj  or  any  other  person  to  whom  an  estate  for    ^  r  go  -i 
iife  or  in  tail  was  thereinbefore  limited^  should  Attain  the  age        ^        ^ 
of  2S  years  in  the  lifetime  of  his  daughter  Lady  Errol, 
ihso  the  tmatees  should  pot  the  said  Wm.  Jff^yy  or  suoh 
other  person  attaining  the  age  of  23  years,  into  possession 
a&d  receipt  of  the  rents  and  profits  of  the  said  capital  man- 
liooand  groands;  and  that  from  and  after  suoh  possession 
tdeOi  the  said  term  of  IQOO  years  should  determine.    And 
io  tach  case  be  directed  that  his  grandson  Wm  Hay^  or 
tach  person  as  from  time  to  time  should  be  in  possession  of 
hit  real  estates  under  bis  will,  should  pay  to  his  daughter 
Lady  Errol  an  annuity  of  4001.  lor  her  life,  to  be  tssuiog 
out  of  aU  his  lands :  and  upon  further  trust,  that  in  case 
Lady  Eml  aboald  die  before  his  grandson  Win.  Hay,  or 
other  person  entitled,  fcc.  would  have  attained  the  age  of 
SSycars^  then  the  trustees  should  let  the  said  ipansion* 
house  and  groRtids  un^il  such  event  happened  ;  and  that  in 
the  mean  time  the  rents  and  profits  should  be  applied  by  the 
trustees  in  increase  of  the  funds/  and  for  the  purposes  tbere*- 
ioafter mentioned.    And  as  to  the  said  term  of  1000  years 
with  respect  to  all  other  the  testator's  real  estates,  upon  trust 
tbstthe  trnatees  should,  after  his  decease,  receive  the  rents 
sad  profits  theieofj  until  by  the  interest  of  the  rents  and  pro- 
fits, and  by  his  ready  money  and  securities,  a  fund  should  be 
raised  sufficient  to  pay  his  debts,  legacies,  and  also  the  annu* 
ities  thereinafter    provided    for   his   daughter   Margaret 
Jtfadby^  his  sister  Jaa«  Cor r,  and  his  said  grandson  fFm. 
Haif  (which  payments  the,  trustees  were  directed  to  make) ; 
^iz.  to  his  daughter  Margaret  Mackay  an  annuity  of  360/. 
and  to  his  sister  Jane  Carr  a  like  annuity  of  50/.  for  her 
life;  and  that  there  should  be  paid  out  of  the  said  fund,  for 
the  ase  of  his  said  grandson  Wm.Hayj  the  several  yearly 
sums  therein  mentioned  until  he  should  attain  the  age  of  23 
y^ar$«    And  he  further  directed,  that  after  a  fuud  sufficient 
topay  hisdebtS)  &c.  should  have  been  so  raised,  the  said 
^stees  (in  case  his  daughter  Lady  Errol  should  be  then 
living,  and  hisr  grandson  Wm.  Hay^  or  other  person  entitled, 
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S8Q^»  Itc.  bVmM  dien  be  under  the  age  of  S3  jean)  «boQUI  per* 
^^  mil  Ladj  ErrUio  receive  the  rents  end  profits  iof  the  siid 
real  estates  until  her  denease,  or  no  til  his  a&id  grandson  or 
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and  Oibsct*    years,  and  no  longer.    And  that  in  case  at  the  tiootevhan  a 
fuod  snfficient  to  pay  his  debts,  legacies,  and  annnitiet^ 
alK>ttld  have  been  raised,  bis  daughter  Lady  jErro/  shoold 
be  dead,  and  his  grandson  /Tnu  Hay,  or  other  person  entitled 
as  aforesaid,  shonld  be  under  the  age  of  S3  years,  then  the 
kostees  should  receive  soch  rents  and  profits  ootU  his  said 
grandson,  or  other  person  entitled  as  aforesaid,  shonld  at« 
.  tain  the  age  of  23  years,  and  place  out  the   money  at  inte* 
vest,  and  pay  and  transfer  all  the  said  monies  and  securities 
to  bis  said  grandson,  or  such  other  person  as  last  mentioned, 
at  the  age  of  83  years ;  provided  also,  that  when   all  tlie 
trusts  ctf  the  said  term  of  1000  years  should  be  performed, 
.  then  t|^e  said  term  shoold  determine.    The  will  also  cob« 
taioed  a  proviso,  empowering  Wm,  Hag,  when  in  possession 
<vf  the  estates,  to  jointure  a  wile  with  a  rent-charge ^  not  ex« 
cecding^SO/.  a  year  for  every  lOOO/.  be  should  receive  with 
.ber.    And  also  another  proviso,  empowering  '  Wm^  JE/ejff 
and  Lady  Oorfol/n  H^y^  and  the  other  tenants  for  life, 
when  in  possession^r  to  grant  leases  for  any  teim  not  ex- 
ceeding 12  yeaiS|  at  the  most  improved  yearly  rents,  and 
(  6i  3      under  such  conditioas  aa  therein  mentioned  ;  and  also  ano* 
ther  proviso,  declaring  that  the  said  premisses  were  so  de- 
vised and  limited  to  bissaid  grandson  Wm.  Hay  for  life,  and 
to  his  6rst  and  every  other  son,  and  the  heirs  male  of  their 
.respective  bodies,  and  to  the  third  and  every  other  son  of 
his  daughter  lady  Errol,  and  the  heirs  male  of  their  re- 
spective bodies,  and  to. the  second  and  every  other  son  of 
Gtorgt  Lord  Hay,  and  the  heirs  male  of  their  respective 
bodies,  ajnd  to  Lady  CharloiU  Baf,  and  to  hi$  other-  grand* 
daoght  SIS  (by  name)  for  their  lives,  and  to  their  respective 
first  and  every  oilier  sons,  and  the  heirs  malc^  of  the  respec- 
tive bodies  of  such  sons,  upon  express  condition;  that  within 
six  months  after  they  shouM  respectively  come  intOa  and 
while  they  oontinned  in  possession  of  ihe  premis^es^  they 
fboold  U|ke  the  Surname  and  bear  the  arms  of  CaTr\  or  (be 
person  refusing  or  neglecting  so  to  do,  should  not  take  any 
benefit,  estate,  or  interest  under  his  will,  but  the  next  In  re* 
maiuder  should  take^  Sec.  as  if  the  person  ao  lefissing  was 
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actoally  dead ;  provided  (hat  soch  person  id  remainder  so 
takiag,  &c.  should  assome  and  continue  to  bear  ihe  surname 
and  armsof  Carr  in  manner  aforesaid.    The  will  also  con« 
taioed  the  foUowing  proviso  :  ^'Provided  funber,  and  it  is 
my  express  will  and  meanings  that  in  case  my  grandsqn 
Wm.  l/ay»  or  bis  first  or  any  other  son^  or  the  issue  male 
of  tbeir  f«spective  bodies,  or  the  third  or  any  other  son  of 
my  daaghter  Lady  Errol,  or  the  issue  male  of. their  respec« 
live  bodies,  or  the  second  or  any  other  son  of  G.  Lord  Hay, 
or  the  issoe  male  of  their  respective  bodies,  or  my  grand- 
daughter Lady  Charlotte  Haiff  &c.  or  their  respective  first  or 
any  oChersoo,  or  the  issue  male  of  their  res()ective  bodies, 
or  any  .of  them,  shall  at  any  time  hereafter  become  entitled 
in  pes*  eisioa  to  the  premisseshere  by  devised  by  virtue  of  the 
limitation  aforesaid,  and  the  said  person  or  persons  become 
ao  eotilied^  shall  then  or  at  any  time  afterwards  be  or  be* 
come  entitled  to  the  title  of  Earl  of  Errol,  or  Countess  of 
Err^l,  or  any  higher  title  which  my  sonwn*law  the  now 
Earl  of  Brroi  or  his  heirs  may  hereafter  become  entitled  to, 
thtUy  and  in  every  soch  case,  and  from  thenceforth,  the  use 
and  estate  hereby  limited  to  every  such  person  or  persona  so 
being  or  beeoming  entitled  to  the  said  title,  or  any  higher  title 
as  afbresatd,  and  to  his,  her,  or  their  respective  sons  or  issue 
male,  of  and  in  the  said  hereby  devised  premisses,  and  every 
part  thereof,  shall  cease,  determine,  and  be  utterly  void  to 
ail  talents  and  parposes  whatsoever,  as   if  such  person  or 
penont  was.orwere  dead  without  issue  of  his,  her,  or  their 
respectiTe  bcnfy  or  bodies.    And  in  every  such  case  the  said 
beiebydeviaed  premisses  shall  go  aiid  remain  to  aifid  to  the 
use  <^  and  shall  be  immediatery  vested  in  the  person  or 
penons  who  by  virtue  of  the  limitations  aforesaid  should  be 
neat  itt- remainder  to  such  person  or  persons  so  becoming 
.  enfided  as  last  mentioned,  in  case  he,  she,  or  they  was  or 
were  dead  without  issue  male  of  his,  her,  or  iheir  bodies/* 
The  testator  appointed  his  daughter  Lady  Errol  executrix  ; 
aod  be  afterwards  made  a  codicil,  vrhich  did  not  aSect  the 
dispcwition  of  real  estates,  and  died  inH  777,  leaving  Lady 
Erroly  who  proved  the  will,  and  Margant  Maekay,  now 
^itrquharwUf  bis  daughters  and  co-heiresses  at  law.    At  the 
liotfeofttie  date  and  execution  of  the  will,  and  of  the  death 
of  Ihe*  testat«i*,  his  daughter  Lady   Errol  had    i^sue   two 
sons  attd  no  more  ;  viz.  the  said  Qeofgt  Lord  Hayy  her 
r  eldest 
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1805;        eldest  ton,  then  under  age,  imd  the  said  ff^m*  Bajf ;  Iwt 
^^        in  1778  she  had  issue  a  third  son,  Jaaset  Hay^  who  died  in 
^ainH       l797y  at  the  age  of  19  years.    At  the  decease  of  the  testator, 
'^ifML^*    ^^  ^^^'  the  second  son  of  Lady  Errof^  was  an  iofisnt 
aad  OUieriw.   fire  years  old^  and  consequently  the  trustees  of  tiie  term  of 
*£  60  J      1000  yearsj  or  the  £arl  aind  Countess  of  Errol,  with  llieir 
concurrence^  entered  into  possession  of  the  lestator'a  man« 
•ion-house,  with  tlie  heir-looms  therein,  and  into  the  re* 
ceipt  of  the  rents  and  profito  of  all  other  the  real  estates  of 
which  the  testator  was  seised  at  the  time  of  his  death ;  and 
they,  or  bne  of  them,  continued  in  such  possession  and  se* 
ceipt  until  l795,  when  fFm.Jffmf,  having  attained  his 'age  oC 
SS  years,  and  the  M\'eral  sums  directed  to  be  raised  under 
the  trusts  of  the  term  of  lOOO' years  baying  been  satisfied, 
wallet  into  possession  .of  the  mansion<^housey  with  tlie  heir* 
looms  and  furniture  therein,  and  into  receipt  of  the  renls 
and  profits  of  all'  other  the  testator's  real  estates.    JmmcM^ 
Earl  of  Errol^  the  husband  of  the  testator's  danghtery  Ladj 
^rtol,  died  in  1778,  and  at  his  descease,  Oe^rge  Lord  Hay, 
his  eldest  son  and  heir  at  law,  becaase  Earl  of  frrof.    Iii 
1798,  Gtorge,  Earl  of  Errol,  the  tesutor'a  grandsoo^  diei 
without  issue,  leaving  tV$n»  Hm/^  his  brother  and  heir  at  law, 
who  thereupon  became,  and  now  is,  Earlof  JEfra/.    At  the 
death  of  Oe^rge^  Earl  of  JErre^  luibeUa^  Countess  of  £rra/, 
the  testator's  daughteci  not  having  any  issue  male,  escepit 
William^  now  Earl  of  JSrro/,  and  hb  eldest  son,  Jamu, 
Lord  Hay,  Lady  Ckarlotte  Say,  .who  had  internaarried  srifls 
Wdliam  Holwell,  clerk  (who  afterwards  io€k  the  name  ^iid 
arms  of  Carr,  by  virtue  of  his  Majesty^s  licenee  granted  to 
I  him  and  his  heirs)  claimed  to  be  entitled  to  the  posseisioa  «f 

the  estates  by  virtue  of  the  last-mentioned  proviso,  »  the 
^me  nianner  as  if  Wm.  Hay  (now  Earl  of  Errol)  wa^desdt 
without  issue  male ;  l>ut  Lady  Ck^rlMceind  her  brother,  the 
present  Earl,  agreed  that  he  should  continue  in  the  seoeipt  of 
the  rents  and  pro6ts  of  the  estates,  and  that  the  seots  should 
be  divided  equally  between  them ;  .and  which  was  so  done  to 
I  Or  3  the  time  of  die  death  of  Lady  Cbarloitt  Carr^  which  hap- 
pened in  Ffb.  iQOOf  when  she  left  an  only  son,  the  pvoseat 
plaintiff,  then  above  a  year  old.  It  being  considered  o»  the 
part  of  the  infant,  that  by  virtue  of  the  pro?iso»in  the  testa* 
tor*s  will,  he  became  entitled  on  the  death  of»his  mother  to 
.she  rents  and  profits  of  the  estates,  as  tenant  io  faM  uiider. 

the 
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tiie  fimititiortt  of  tbd  ^i|l  of  the  testaCor,  a  bill  hi  Chmoetj       ISM. 

was  fikd  in  Eutier  T^rm,  IdOl,  io  tke  name  of  ihe  plaintiff       "^^ 

ky  bii  D«st  friend^  against  the  parljiat^  stating  the  matters       mgMMt 

iforeiaid,  and  praying  tbaC  tht  plaintiff  might  be  declared^  •  Tjm  £sri  ^ 

h  ibe  Clients  that  had  happened^  to  b^  entitltd  to  the  heir-    ^^A  Otham^ 

loons  and  ihe  real  estates  of  the  testator  devised  by  bis  will; 

udibat  Win*  Earl  of  Erral  might  be  decreed  to  detiter  np 

possession  thereof,  and  for  fnither  relief.    To  this  bill  tbe 

defeodao'u  put  in  their  wswers,  and  adautted  th^  facts  gene* 

rally  stated  in  the  bill)  and  partieialariy  the  will  of  tiie.  testa- 

tor^  sad  the  death  of  Oeotge^  Earl  of  Errol  without  issae^ 

sod  that  tbersapon  Ihe  defendant,  tbe  present  EfM*!,  sne« 

Meded  to  the  title  and  estate  ^f  his  brothlir ;  bot  the  defend- 

anty  tbe  Earl  of  Srrd^  insisted  that  the  real  estates  of  the     ^ 

testator  were  vested  in .  the  troslees  to  preserve  contingent 

lea^ainders  for  the  benefit  of  himself  during  his  life.    A  re* 

ceiver  was  appointed  to  collect  the  lents  and  profits,  and  pay 

tkea  into  the  bank  wkhont  prejudice;  and  a  case  was  di* 

rected  to  be  made  by  the  Lord  Chancellor  for  the  opinion  of 

Ais  court  upon  the  queationi  Whether  tbe  plaintiff,  Ifm* 

tkhdl  Cmrty  was,  under  the  will  of  the  testator,  Sir  Wm. 

C»r,  entitled  at  law  to  any,  atid  what  estate  in  possession 

ia  tbe  premisses  in  question,  subject  to  the  trusts  of  the  term  n 

of  1000  years  created  by  the  will  of  the  testator? 

DmnpUr,  for  the  plaintiff,  contends,  that  the  plaintiff,  in  [  6d  ] 
the  erent  which  had  happened  of  the  title  of  Earl  ofBrrol 
^mg  dcToIved  upon  Jl^.  Hoy^  took  an  estate  tail  in  pos- 
itssion^  such  devolotion  of  the  title  being  by  the  express 
terms  ot  the  ffosaso  io  tbe  wUi,  equitralent  to  the  natural 
<to4  of  Wm.  Hay  without  inue  male.  Whether  tbe 
trustees  took  n  Tested  or  contingent  remainder  under  tbe 
vili;  yet  in  this  event  it  cannot  take  effect  in  possession^ 
withoat  Tiolatiag  the  whole  intention  of  the  testator.  What 
would  l^ave  been  the  case  if  ff^m.  /Tity. had  determined  his 
cslste  by  forfeiture,  is  another  question.  The  general  intent 
»  pltin,  that  no  person  who  was  Earl  of  Errol  should  ever 
have  any  beneficial  interest  in  the  Carr  estate :  yet  to  ca* 
clode  the  plaintifPs  claim  it  must  be  contended,  that  though 
Wm.  HaykaA  only  a  life  estate,  subject  to  be  defeated  upon 
the  devolution  of  the  Earldom  of  Errol  upon  him,  yet  he 
shall  have  the  same  beneficial  interest  now  he  is  Earl  of 

Voi.VL  £  Errol 
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1805.  Errol  wbicli  be  bad  before.  Tbe  previao  says,  tbat  if  Wm. 
^]j[^  Nnff,  or  aoy  otber  taker  of  the  estote  under  the  several  li* 
^imim»i  miutiont  in  tbe  will,  ahoold  ibereafter  become  £arl  of 
^Emol^^  ^^'^^f  ^^  ^^  ^^^  estate  rimited  to  every  sacb  person  shall 
Otheiw.  cease,  and  be  atterly  void  to  all  intents  and  purposes,  as  if 
iueh  penoM  were  dead  miiioui  is$uc.  Sec.  Now  if  Wm.  Hcy^ 
tbe  present  Earl  of  JErnrf,  were  dead  without  issue,  the 
trustees  to  support  tbe  contingent  remainders  would  not  be 
the  next  in  remainder,  bat  tbe  plaintiff  would  certainly 
take;  then  Wm.  Hay  cannot  be  dead  to  one  inlent^  as  he 
must  be  taken  to  be  under  tbe  proviso^  and  aUve  to  another 
intent,  in  order  to  take  under  tbe  prior  limitation  to  him> 
natorally  dead  as  to  tbe  cessor  of  bis  estate^  but  not  nato* 
rally  dead,  so  as  to  take  the  rents  and  profits.  The  case  of 
[  69  ]  2)oc  d.  tientagc  v.  Htntagc  («),  will  be  relied  on  by  tbe  de- 
fendants ;  but  it  differs  materially  from  this.  Tbere«  one  de* 
vised  to  hi$.son  George  for  lifcj  remainder  to  trustees  to  pre- 
serve contingent  remainders,  remainder  to  the  first  and  other 
sons  of  George  in  tail  male;  remainder  over:  with  a  proviso, 
that  if  his  son  George^  or  any  son  or  sons  of  bis,  should 
succeed  to  his  uncle^s  estate,  tbe  limitation  to  him,  or  any 
son  or  sons  of  bis  so  come  into  possession,  &c.  should 
cease,  and  the  next  in  remainder  should  take  as  if  his  son 
George f  or  any*  such  son  or  sons  of  his  were  dead :  and 
upon  Gtorgv%  succession  to  his  uncle's  estate  before  he  had 
a  son*  it  was  holden  that  the  limitation  to  the  trustees  took 
effect  so  as  to  support  tbe  contingent  remainders  during 
George*%  life.  Now  there  tbe  testator's  intention  would 
have  been  wholly  defeated,  and  both  estates  vested  in  tbe 
eldest  son  of  George  to  tbe  exclusion  of  bis  second  son^  if  the 
limitation  to  tbe  trustees  had  not  taken  effect;  whereas 
here  it  appears  that  the  testator's  intent  woulJ  be  defeated 
by  such  a  construction.  The  principles  and  leasoning  of 
Lord  Kenyon,  in  giving  judgment  in  th^t  casCi  would  also 
apply  to  govern  this;  but  the  circumstance  of  the  Lord 
Chancellor's  sending  this  case  for  the  opinion  of  the  Court, 
shews  his  own  doubts  upon  that  doctrine,  and  his  desire  to 
have  it  reviewed.  The  words  too  of  the  proviso  are  stronger 
in  this  case  than  in  the  former  one.    The  devolution  of  tiie 

*  («)  4  Term.  Rep.  15. 

title 
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title  is  not  only  annexed  to  tb^  oetBor  of  the  estirfe  in  pos- 
session^ bat  to  the  vesting  of  the  succeeding  one.  And  in 
hot  T.  Heneagc  the  proviso  was^  that  in  the  event  contem* 
plated  tbe  next  in  remainder^  '^  according  to  the  uses  of  thit 
ray  will,"  shall  succeed^  &c.  which  words  are  not  in  the  pre- 
sent case.  But  it  may  be  said  that  tbe  estate  to  the  trustees 
is  not  made  subject  to  the  proviso*  It  is  not  in  words  in« 
deedj  but  it  must  be  so  in  effect.  The  whole  will  must  be 
^ken  together.  Their  estate  would  have  taken  effect  on  the 
determination  of  Win.  jETh/s  life  estate  by  forfeiture,  or  if 
he  did  not  take  the  name  of  Carr,  or  if  he  did  any  act  inconr 
listeni  with  the  nature  of  a  life  estate;  but  the  estate  could 
not  vest  in  them  upon  the  event  of  the  devolution  of  the  ti- 
tle of  Erroioa  him,  because  that  was  to  opeiate  as  if  he 
were  naturally  dead,  and  their  estate  was  only  limitedybr  iiis 
4i^ ;  therefore  it  must  vest  in  the  next  in  remainder)  as  in 
case  of  his  natural  death  without  issue  male.  It  is  an  ex<* 
ception  arising  necessarily  from  the  whole  context  of  the 
will,  all  of  which  is  governed  by  the  proviso.  If  then  in 
this  event  Wm.  Hay^%  life  estate  be  gone,  it  would  be  very 
absurd  and  inconsistent  to  say  that  the  permission  to  the 
trustees  to  let  him  take  the  rents  and  profits  during  his  life 
applied  to  this  case.  [Le  Blancj  J.  It  must  be  argued  on 
the  other  side,  that  fFm.  Hay  loses  the  estate,  because  he  is 
in  the  same  situation  as  if  he  were  naturally  dead,  aad  yet 
that  the  trustees  are  to  take  tbe  estate  as  if  he  were  alive.] 
Tbe  very  trust  annexed  to  the  estate  of  the  trustees,  that  they 
shonld  permit  him  to  take  the  rents  and  profits  during  his 
lifir,^  shews  that  the  testator  could  not  have  intended  theic 
estate  to  vest  in  possession  in  the  event  marked  in  the  pro- 
viso for  the  estate  to  go  over  to  the  next  in  remainder ;  for 
it  could  never  be  meant  that  JVm.  Hay  should  lose  the  estate 
by  the  testator^s  own  condition  annexed  to  it,  and  yet  receive 
tbe  rents  and  profits.  Besides,  the  estate  of  the  trustees  to 
preserve  contingent  remainders  does  not  attach  on  the  estates 
tail,  but  only  on  those  for  life;  and  therefore  if  tbe  title  of 
Errol  were  to  devolve  on  tbe  plaintiff,  it  must  be  admitted 
that  his  estate  would  be  divested  immediately :  yet  it  cannot 
be  supposed  that  the  testator  meant  that  the  tenants  for  life 
should  be  in  a  better  situation  than  the  tenants  in  tail,  in  re- 
spect of  the  rents  and  profits  t>f  tbe  estate.    It  may  be  said 
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YMf*       thtt  tlMrt iM  coBtiDgeat  rmaindMi  to  tW thifd,  foonhj  and 

^]^       •rfitff  Aims  of  th^  lttl«ior*8  daughter,  the  Dowager  Ooooten  of 

^f|s<M       Bpml,  jMid  that  Hw  estate  givce  to  the tnMtcet  waa  aecesaary 

^Em!!h.^^   for  the  porpoio  of  titpporting  tboie  lemaiadtiB^  hot  the  tat- 

lid  Othck   tatordidoetMgardwhowasiievtiDieiBaiader  atttic  timeof 

the  deiradoifiett  of  Ibe  title  of  Mrrol  oo  any  of  the  persona  to 

mhom  hia  estate  was  fimited,  hot  only  that  the  estate  should 

in  thsit  eveat  go  o^t  iamedtaiely  to  the  nest  ia  remaioder, 

whoofer  he  might  be. 

JSokofd,  utUra^  The  qqestioo'  here  k  net  What  eatate  the 
Barl  of  Jgrirei  has?  hut  Whether  the  plaintiff  be  eotitkd  to 
leeover  the  possession  I  ibr  if  he  be  not,  it  ia  immaterUl 
what  is  to  become  of  the  reott  and  profits  in  the  bands  of 
^e  trualees  dot iog>the  Kfe  of  the  Earl,  that  being  a  question 
Ibr  the  Conrt  of  Chanoery  iiereafter  to  determine.  Then,  as 
to  the  legri  estate,  the  ease  of  Doe  v.  Mtmeage  (o)  is  directly 
hi  point  for  the  elalm  of  the  trustees.  Ail  the  NmitatioDs  to 
IKn*  Btfj^f  and  the  other  peiaona*  of  his  family,  are  made 
•object  to  the  proriao^  but  not  the  limitations  to  the  trustees 
to  preserve  contingent  remainders  dariiig  the  life  of  each 
tenant  fbr  life;  which  pointed  omission  sbewa  plainly  the 
iotentiop  of  |he  testator  that  the  estate  of  the  trustees 
shoald  in  no  went  be  subject  to  the  condition  therein  con- 
tained :  but  unless  the  trosteea  are  ta  talce  dosing  the  Kfe  of 
9Fm.  Hay,  on  whom  the  title  of  Errol  has  devolTod,  aH  the 
[  ?2  ]  contingent  remainders  will  be  defeated,  which  it  cleaaly  was 
the  object  of  the  testator  to  uphold :  for  it  is  not  until  de« 
fault  of  the  issue  male  of  hit  daughter  generally,  tl>at  the 
estate  is  given  over  to  Lady  CkoploUe  Hdy^  lua  grand- 
chinghter :  but  by  the  construction  contended  foi ,  any  younger 
•on  of  his  daughter  born  after  the  title  devolved  on  Wm.  Htty, 
Would  be  excluded  from  talfiag.  [lAitcremt^  t.  Little  or 
no  etress  can  be  laid  on  the  omission  of  subjecting  to  the 
Iproriso  tlie  limitations  )o  the  trustees ;  for  it  would  be  absurd 
to  suppose  that  the  testator  looked  to  the  contingency  of 
either  of  them  or  their  heirs  becoming  fiarla  of  t^rroL 
Lord  Etlenborough,  C.  J.  (t  being  a  peerage  in  fee^  there 
was  only  a  bare  possibility  that  the  title  might  devolve  on 
any  of  the  heirs  of  the  trustees*    Le  Blanc^  S.     Suppose, 

U)  4  Tfin  Ite^.  rt.  .    . 
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faoweveTj  that  the  proviso  had  been  annexed  to  th'e  limitation 
t»  the  IfMBtees  as  well  as  to  the  other  iimitations^  what  would 
bave  been  the  effect  of  it  upon  this  qaestion  7]    Nothing 
more  than  to  shew  that  the  testator's  intention  was,  that  the 
limiintioQ  to  them  might  he  forfeited  in  that  event  as  well  as 
the  others.    The  testator  on  the  whole  of  the  limitations  and 
the  pvoTis^  taken  together  had  two  intents/  hpth  of  which 
cannot  he  carried  into  effect ;  one^  That  the  estate  shonid 
never  be  possessed  by  any  person  entitled  to  the  Earldom  of 
Errol ;  the  other^  That  all  the  issue  male  of  his   daughter, 
not  E«rb  of  Errol,  should  he  preferred  before  the  estate 
went  over  to  Lady  Charlotte  Hay  and  her  issue;  which  lat- 
ter event  could  not  be  insored  without  the  intervention  of 
that  estate  of  the  trustees  which  is  now  sought  to  be  defeated. 
Soppoitngthe  title  had  come  to  Win.  Hay  soon  after  the  tes- 
uitor'^death^  when  by  probability  bis  daoghter  nsight  after* 
wards  haive  had  other  sons  born,  they  woald  all  have  been 
excluded  according  to  the  plaintiff's  urgumentj  manifestly 
contrary  to  the  testator's  intent ;  and  it  would  be  a  very 
strained  coBstrnciion  of  the  will  to  say,  tbiit  he  intended  that 
the  limitation  to  the  trustees  shoidd  be  destroyed  by  the  ope- 
ration of  the  proviso,  when  the  testator  an>^ious)y  omits  to 
amsex  it  to  the  ttmitation  to  them^  when  it  is  annexed  ex- 
pressly to  the  antecedent  and  subsequent  limitations.  *  Th^, 
as  to  the  subsequent  words  relied  on  in  the  proviso,  that  in 
the  event  of  the  devolution   of  the  title  of  Errol,  on  any 
person  to  whom  the  estate  waa  limited,  it  should  go  over,  as 
if  such  person  were  dead  mthoui  iisue ;  as  that  coufd  not  be 
without  destroying  the  contingent  remainders^  which  it  is 
evident  he  meant  to  preserve  by  the  interposition  of  the  estate 
to  the  trosteesy  those  words  must  necessarily  receive  such  a 
construction  as  is  consistent  with  the  other  parts  of  the  will, 
and  with  his  dedared  intent  to  preserve  the  contingent  re- 
mainders.   Id  Roe  d.  Dodsom  v.  Grew,  Lord  C.  J.  Wilmot  , 
(a)  observes,  that  the  event  of  George  Qrevfs  (the  Brst  taker) 
dyittging  without  issue  male  would  uot  vary  the  construction 
of  the  will ;  which  was  to  be  considered  in  ihe  same  manner 
at  if  he  had,  or  might  have  had,  many  sons^  8cc.    So  here 
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]805.       the  will  is  to  be  constraed  as  if  the  testators's  daoghter,  Lady 

Q^^        JErrol,  might  have  had  many  sons  after  the  devolution  of  the 

•gaiml       title  of  Errol  on  Wm.  Hayj  all  of  whom  it  was  his  inten* 

^"^bSwI.*^^    tion  to  prefer  to  Lady  Charlottt  Hay;  which  intcht  can  only 

•aad  Olben.    ^  secured  by  th<?  trustees  taking.     [Lord  Bllenbonmgh^  C. 

J.  How  do  yon  Argue  that  we,  are  to  discoverwhich  was 
the  primary  intention  of  the  testator?'  whether  that,  on  the 
devolution  of  the  title  of  Emkl  on  any  taker  of  the  estate, 
it  should  immediately  go  over  to  the  next  in  remainder,  as  if 
r  74  3  ^^^^  person  were  dead  without  issue,  or  that  it  should  in  no 
event  go  over  to  Lady  Charlotte  Hay,  so  long  as  by  legal 
possibility  his  daughter  might  have  issue  male  capable  of 
taking  r|  The  latter  appears  to  ^  the  primary  intention^ 
from  the  caudon  whiph  the  testator  has  used  to  exempt  the 
limitation  to  the  trustees  alone  from  the  operation  of  the  pro« 
viso,  and  to  avoid  the  destruction  of  the  contingent  remain- 
ders in  the  event  which  has  happened.  But  if  the  intent 
were  only  doobtfulj  there  is  nothing  left  for  the  Court  but  to 
abide  by  the  strict  words ;  for  the  words  of  a  will  must  pre* 
vail,  unless  the  Court  see  a  plain  intent  to  the  contrary,  ac- 
cording to  Lord  C.  J.  WilmoC%  opinion  in  the  case  last 
cited.  This  clise  is  even  stronger  in  favour  of  the  limitation 
to  the  trustees  iaking  effect,  than  that  of  Dot  v.  Henemge^ 
/or  there  the  proyiso  in  the  terms  of  it  applied  generally  to 
the  whole  will ;  here  there  is  an  express  distinction  as  to  the 
estate  limited  to  the  trustees. 

Dampier^  in  reply  obserred.  That  there  was  no  occasion 
to  subject  the  limitation  to  the  trustees  expressly  to  the  pro* 
viso;  because,  if  the  estate  given  to  IVni.  Hay  were*  to  go 
over  to  the  next  in  remainder  upon  the  event  of  the  title 
of  £rro/ devolving  on  him,  in  the  same  manner  as  if  he  had 
died  naturally  without  issue  male,  the  estate  never  could  vest 
in  possession  in  the  trustees  for  a  moment,  and  therefore  the 
proviso  could  not  apply  to  them.  The  intent  plainly  was  to 
substitute  the  devolution  of  the  title  on  any  possessor  of  the 
estate  in  the  case  of  his  natural  death  without  issue  male;  in 
which  event  it  cannot  be  denied  but  that  the  plaintiff  would 
be  entitled, 
r  75  1  ho^^  Ellenbo&ough,  C.  J.  then  said.  That  the  case  of 

Doe  V.   Heneage,  appeared  to  bear  strongly  upoii  this> 
though  this  case  was  muph  stronger  than  that.    It  was 

therefore 
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therefore  proper,  out  of  respect  to  the  very  learoed  Judge 
bj  whose  adfice  principally  that  case  was  decided^  that 
they  sboald  consider  of  the  matter  before  they  certified  their 
opinion. 

The  foHowing  certificate  was,  in  thn  term,  sent  to  the 
Lord  Chancellor  :«• 

*'  We  have  heard  this  case  argued,  —  we  have  considered 
it;  and  are  of  opinion,  that  the  plaiutiif  Williajn  H%lwcU 
Cmrr  it,  under  the  will  of  the  testator  Sir  WiUiam  Carr^ 
entitled  at  law  to  an  estate  in  tail  male  in  possession,  in  the 
premisses  in  qnestiouj  subject  to  tbetrnsts  of  the  term  of  1000 
years  created  by  the  will  of  the  said  testator." 

Ellenbqbovgh. 

12th  Feb.  1605.  M.  Geosb. 

S»  Laweencb. 
S.  Lb  Blanc. 
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CAmm 

The  tarl  of 

Samoi. 
and  Others. 


WooTTON  agaimt  Harvey,  Clerk.  5^"^h 

^^  av  ap^B#   aS^Faaa' 

TN  trespass  for  seizins  and  taking  a  horse  of  the  plaintiflfon.  Theit.  4a  g.  ], 
the  dSth  o{  November,  1803,  and  detaiqing  it  till  he  I»»d.^|J^-^^J»^  J 
5/.  ]  7s,  id;  it  appeared  at  the  trial  before  Runmngton,  Serjt*  stnte  to  niAke 
in  Keia,  that  one  J.  Broad,  who  had  been  a  servant  of  the  ^/,|i^^to7ier. 
plaintiff,  was  drawn  for  the  army  of  reserve;  and  certain  wages,  ▼uiti'  wafret  in 
being dne  to  him  for  the  lime  *  be  had  served  with  the  plain-,  ^^  dir^t!'* 
tiff,  which  the  latter  refused  to  pay,  he  applied  to  the  dc-  '' '^'JP^  ®*^ 
fendant,  a  magistrate  of  the  county  of  iCfiit,  who,  after  sum*  noB-pajmeDtoff 
ffioning  the  plaintiff,  and  hearing  the  complaint,  by  his  or-.  SJJ^""/ii^'' 
derofthe  8th  of^ugiisf,  Itios^  directed  such  wages  to  be  dayi after  iiicli 
paid  by  the  plamtiff.    Against  this  order  the  plaintiff  ap-  he^a^  ucuT* 
pealed  to  the  next  Sessions,  which  confirmed  the  order  on  hw  warrant  of 
the  7tb  OcfoA^r  following.    In  the  iotej^ening  month  of  sivesanappeU 
September^  Bromd^s  mother,  who  was  examined  as  a  witness  J^jd*^^'^' 
in  this  cause  {Broad  himself  being  absent  with  his  regiment)  d»yi  havUic  - 
(admitting  that  her  son  had  not  left  any  directions  with  her  tvaen  themak* 
to  receive  the  wages,  but  saying  that  before  his  departure  he  |?f  ?jL?"^  ^ 
had  gone  with  her  to  the  defendant's  house  for  the  purpose  appeal;  and 

alfo  II  daya 
after  inch  ap» 
pcaU  diioitfted.before  the  wammt  af  dittren  istaed,  the  macittrate  mu  wamiitcd  in  isioin^ 
•ash  ordsr  of  diitrtu  witboat  proof  of  any  dcouuid  tukisqiieot  to  the  appeal. 
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of  rectfittSK  them  it om  (a)  him)  bating  aiet  the  plaiaiiff  ii| 
JKaffHgttlCy  aftked  ikiok  if  be  bad  paid  her  toD't  wages ;  to 
which  be  answered  in  the  negative,  and  that  b^  did  not  iat 
tend  to  pay  them  unless  be  was  forced.  The  constable  thea 
proved,  that  after  having  carried  eeveral  notes  ffoaai  the  de« 
fendant  to  the  plaintiff  to  pay  the  wages  of  his  late  servaat 
JSroadj  which  be^  the  defendant,  bad  ordered  him  lo  do,  be 
received  frooa  the  defendant  the  warriant  of  distress,  date4 
28tb  Novanb^r,  IMS,  under  which  he  disuiiiaed  the  platov 
tiflTs  horse  till  payment  of  the  money ;  having  previoasly  to 
the  makidg  thedisiress  demanded  the  money  of  the  plaintiff^ 
which  he  refusM  to  pay.  The  warrant  of  distress  stated^ 
that  it  appearing  to  the  defendant  that  the  plaintiff  had  had 
due  notice  of  an  order  which  he  (the  defendant)  bad  made 
on  the  8th  idAuguti  preceding  for  the  payment  of  wages  to 
J.  B.  bis  lata  servant,  it  therefore  authorized  the  constable 
to  distrain  for  their  non-payment.  .On  this  evidence,  it  was 
contended  for  the  plaintiff^  that  under  the  stat.  42  Geo.  3^ 
^.  90,  s.  6l  (b)  a  demand  of  |he  wages  adjudged  by  the  order 
of  the  justice  should  be  made  by  the  party  himself,  or  some 
person  properly  authorized  by  bkn  to  receive  them,  previous 
to  the  issuing  of  any  warrant  of  distreM :  and  that  here  there 
was  no  evidence  of  such  a  demand  by  any  person  so  autho* 
ri:ted  to  receive  the  wages.  The  learned  Serjeant,  bo^ever^ 
beld|  that  no  saeb  demand  was  necessary  under  the  statute  ; 
^nd  that  even  if  it  we^e,  in  general,  the  necessity  of  making 
it  bad  been  waved  in  this  instance  by  the  proof  of  an  abso* 
lute  refusal  to  comply  with  the  adjudication.  The  plaintiff 
iva^  thereupon  nonsuited,  with  leave  to  move  the  Court  to 
set^kside  the  nonsuit,  and  enter  a  verdict  for  tbe  plaintiff^  if 

(b)  The  mother  alas  svofe  that  hsr  poq  had  Sctired  Mr.  Htfvey  ts  Nodvn 
the  wifei  for  him.  B§t  tbc  Court  contidercd  that  as  mere  heanajv  aad  ■• 
gvidenee :  it  wae  ao  part  of  the,  ret  ge$tm^  at  oooteiidad  ror  by  the  ietodaaC^f 
Oiintel,  htU  a  relation  of  what  the  sob  had  betoe  faid. 

(5)  The  Btar.  4s  Geo.  j,  c.  90,  eoacts,  s.  611,  That  tfanj  serrant  ihaH  ha 
enrolled  atamUUia-man  aader  that  act,  it  shall  aoft  fMala  hit  ooatiMS  wi* 
his  master,  Ac  tmt  then  ihaU  he  an  abalettent  fh>a  hts  wafet  ia  inroparo 
|{on  to  bis  absence,  to  be  satUed  by  a  jnstioe  of  peace.  "  And  it  shaU  he  laW- 
fhl  for  s^  justice*  on  oamplatnt,  to  ezamiae  npon  oath  evirr  soeh^MvaBt, 
^c.  and  to  mslce  such  order  for  payiaeot  of  so  mqph  wafcs,  Ac  as  the  case 
may  reqoire,  ftc.  And  In  rase  of  relbsal  or  nen-pa)iBent  of  any  smai  to  orw 
dcred  to  be  ps^d  by  the  space  of  si  days  next  yier  such  determination,  sooh 
jatftice  may  and  shall  issue  forth  his  warrant  to  levy  the  same  by  distress  and 
tale,"  Ac.  But  it  also  gives  an  appeal  to  the  Sesaloas.  This  and  other  pro- 
vhioae  of  that  stalnte  nre  by  stat.  41  Geo.  3,  tu  St|  s .  44,  appHad  to  the  amj 
#  rescrfe  \  out  of  whiab  this  transaction  aroie* 

the 
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Ike  Mftsiii  were  Wrottg.    A  mocioii  U^  ttmt  purpose  wad  ac«        i:805« 
iwdiagly  made  io  last  Michaelma$  terai,  on  tbe  grouiul  that     y~T. 
there  ooght  to  have  been  a  new  demand  of  tbe  money  after      iigmimt 
the  order  of  Sessions  upon  the  appeal^  before  tbe  distress     Baktbc 
was  taken.    And  a  role  nisi  hltviag  been  granted, 

Skq^kerd^  Serjt.  and  Marryat  now  shewed  .cause;  and  re«  [  7S  3 
fcf  ring  Io  the  words  of  the  aot^  said^  That  there  was  no  occa« 
ftiOQ  in  this  case  to  make  a  demaod  after  tiie  hearing  of  the 
appeal,  even  if  in  any  case  that  were  necessary,  as  the  ap- 
peal, when  dismissed,  and  tbe  original  order  confirmed,  was 
the  same  as  i  f  there  had  been  no  appeal ;  for  here  there  were. 
more  than  21  days  elapsed  after  the  confirmation  of  the  or* 
der  of  Sessions  before  the  distress  was  taken  4  and  the  dis- 
tress is  given  in  case  of  refusal  or  non^pfymmt  of  the  money 
ordered  to  be  paid  for  twenty-one  days. 

Garrow  and  Xatpss,  in  support  of  the  rule.  There  was  oa 
evidence  of  any' demand  made,  for  tbe  money  before  tbe  dis^ 
tress,  by  any  person  authorized  by  the  party  himself  to  wbom 
the  oioaey  was  to  be  paid,  which  ought  to  have  beea 
shewn  («)«  A  demand  by  a  stranger  is  a  nullity.  The  party 
complained  of  ought  to  be  regularly  demanded  to  do  tha 
thing  re<|nif^  of  him,  before  he  is  distrained  upon  for  tbe 
aon-perfbrmance  of  it.  After  the  order  is  made,  it  is  to  ba 
presomed  that  he  will  obey  it  when  called  upon  ;  and,  there* 
fore,  before  any  distress  taken,  there  ought  to  be  evidence  of 
a  demand  and  refusal.  When  an  appeal  is  given,  tha(  su- 
persedes the  original  order ;  and  if  tbe  money  be  adjudged 
to  be  paid  upon  appeal,  the  same  presumption  arises  that 
tbe  party>  after  he  has  ascertained  by  due  coursa  of  law^  that 
tbe  money  is  legally  demandable  of  bint  will  pay  it  upoa 
demand  %  and,  therefore9  before  it  was  levied  there  ought  to 
have  been  a  demand  aftef  tbe  Sessions.  Where  money  is 
awarded  to  be  paid^  there  must  be  a  demand  before  the 
Court  will  lead  ita assistance  in  a  summary  way.  A  distress 
is  a  saamary  proceedings  and  ts  always  required  to  be  pro*  ][  79  J 
ceded  by  a  demand.  At  all  events,  there  shoold  have  been 
an  application  proved  to  have  been  made  to  the  magistrate 
by  the  party  grieved,  and  evidence  laid  before  him  to  shew  < 

that  there  had  been  either  a  refusal  to  pay  on  demand.after 

y 

(a)  Caore  v^  CaUawayi  1  Ef|^  K.  P.  Csi.  115.  ' 

,     the 
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i8Qi«i  the  Sessions^  or  that  the  money  bad  not  been  paid  lor  Sl 

Womow  ^*^'  before  iht  istuiogof  the  wan'aot  of  distress^ otherwiie 

mgmimMt  the  magistrate  wa«  to  presamethat  the  money  had  been 

BAaTST.  paid. 

Lord  ELLBMBoaouoH)  C.J.    More  than  91  di^  bad' 
elapsed  after  the  appeal  was  heard^  and  the  original  order 
eonfirmed,  and  there  was  no  pretence  that-  the  money  bad* 
^      been  paidj  nor  was  the  magistrate  to  assume  that  it  bad. 
Then,  taking  it  that  there  had  been  no  payment^  the  magi- 
strate was  warranted  in  issuing  -his  warrant  of  distress. 

Grose,  J.  I  see  no  necessity  in  tbia  <$abe  for  makmg  a 
fresh  demand  after  the  appeal^  and  before  the  iery. 

LAwasNCft^  J.  A  7>erson  who  is  bound  to  pay  money  to 
another  is  required  to  find  out  his  creditor,  if  in  EMgUmd^ 
and  to  tender  him  the  money.  The  act  directs  that  the 
money  shall  be  paid  within  21  days  after  the  order  made ;  if  it 
be  not  paid  within  thattime>  the  magistmte  may  enforce  the 
payment  by  distress.  But  my  doubt^  is,  whether,  after  the 
appeal  determined,  the  magistrate  should  not  haxe  been  ap- 
plied tOj  and  the  facta  kid  before  him  before  the  executioii 
of  the  warranto 

The  learned  Judge,  however,  upon  adverting  again  to  the 
report  of  the  evidence,  said  that  his  doubt  had  arisen  upon  a 
'  r  80  1  opposition  that  the  warrant  had  issued  before  the  appeal  ; 
but  be  now  found  that  it  was  not  till  after  the  appeal,  and 
after  the  lapse  of  £1  days  subsequent;  and,,  therefore,  he 
agreed  tbilt  the  levy  was  warranted  by  the  act  of  parlia« 
jneot. 

Lb  Blanc,  J.  I  do  not  think  that  any  demand  was  ne- 
cessary ;  for  the  magistrate  is  required  to  issue  his  warrant, 
in  case  of  refusal  to  pay  the  money  ordered,  or  nou'^payment 
of  it  for  21  daysit  Then  the  appeal  only  suspended  the  exe- 
cution of  the  warrant;  and  I  consider  that  the  91  dsiys  began 
to  run  from  the  order.  Therefore,  after  the  appeal,  which 
confirmed  the  order,  the  warrant  might  issue  without  any 
fresh  demand. 

Rule  dbcbarged. 
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IXo£,  on  the  joint  and  several  Demises  of  George  gaturday^ 
and  Frances  his  Wife,  against  Jesson.  '^***  **^ 

'T^HIS  was  an  ejectment  for  a  house  and  a  soiall  parcel  of  where  then* 
land,  which  was  tried  before  Rookc,  J.  at  the  last  assizes  ^X^^^gT' 
at  Northafnp{<m ;  and  the  principal  question  was,  Whether  toDaiid  dam^i^* 
the  action  were  brought  in  time  within  tlie  2d  clause 'pf  ex-  on  the  death  of 
ceptions  in  the  statute  of  limitations,  21  Jae.  J,  c.  16?  the anceitor* 

*  1  itnoi^er  enter- 

The  person  last  seised  of  the  premisses,   from  whom  the  ed,  and  the  mw 
lessors  of  the  plaintiff  claimed,  was  one  Thonua  Jcnon,  \^l^l^^^ 
on  whose  death  in  the  year  1777,  Davids  his  elder  brother^  euppoMd  «» 
took  possession  of  them,  and  transmitted  the  possession  to  abroad  within 
the  defendant  his  grandson.   Thomas  Jetson  left  a  son  (Jokn)  ^^*  ^'^^.^^ 
and  a  daughter  {Frances)  him  sanriving*  John  was  baptized  watnoteatitM 
in  1767 ;  and  after  the  death  of  his  father,  being  then  about  ^^^^Jj^ 
10  years  of  age,  was  put  out  apprentice  to  the  sea  service  after  the  deatk 
by  the*  parish,  and  was  seen  by  a  witness  on  bit  return  from  but  only  te  to* 
his  first  voyage,  about  a  year  after  the  fathers  death  :  soon  ^^*  "^"^ 
after  which  he  went  to  sea  again,  and  had  not  been  heard  of  havioe  iothe 
since ;  and  was  believed  to  be  dead.     Frances^  the  daughter,  5^*i^£^ 
one  of  the  lessors  of  the  plaiptiff,  was  baptised  on  the  Slst  of  thepenoa 
of  May  J  1771,  and  afterwards  married  George,  the  other  ^*^^ 
lessor.     It  was  contended  at  the  trial  by  the  defendant's        L  ^    J 
counsel,  that  the  ejectment  was  out  of  time ;  for  it  wasun* 
certain  -  when  John,  the  son  of  Thofoas  the  ancestor  last 
&eised|  died,  and  that  the  £0  years  given  by  the  statute  be« 
gan  to  run  immediately  on  the  death  of  Thorns  in  1777)  and 
consequently  expired  in  17^7 ;  or  that  if  the  statute  favour* 
ed  Frances  the  daughter  till  lOyearsl  after  the  disability  of 
her  infancy  was  removed,  at  any  rate  as  she  was  of  full  age 
in  1792,  she  ought  to  have  brought  her  ejectment  in  1802  ; 
and,  consequently,  this  ejectmeut  brought  in  1804  was  too 
late.    On  the  other  hand,  it  was  contended  by  the  plaintiff's 
counsel,  that  supposing  John  to  have  died  abroad,  the  pre- 
sumption of  his  death  could  not  arise  till  seven  3*ear8  after  i 
be  was  last  seen  in  JEngland  previous  to  his  going  to  sea^ 
which  wouH  not  be  till  1785  or  1786,  tillwhen  the  right  of 
entry  of  the  lessor  Frances  did  not  accrue;  and  that  she  had 
20  years  In  which  to  bring  her  ejectment  after  that  time ; 

the 
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1805.       the  statute  having  never  begun  to  run  by  reason  oFthe  con- 

Dos         tinuing  disabilfty  ;  and^  consequently,  that  this  action  was 

MgshMi       well  brought.    The  learned  Juiige  left  it  to  tb«  jury  to  say 

JxMoir.  ^hen  and  where  John  died ;  and  observed,  that  it  was  fair 
to  presume  he  hnd  not  died  in  England,  as  none  of  bis  fami- 
ly ever  beard  of  his  death*  And  as  to  the  time,  that  it  was 
incumbent  oA  the  jury  to'ilnd.the  fact,  as  well  as  they  could, 

[  82  3  under  the  doubt  and  dilBcalty  of  the  case  (a) :  that  at  any 
time  beyond  the  first  seven  years  they  might  fairly  presume 
bim  dead,  but  the  not  hearing  of  him  within  that  period,  was 
hardly  sufficient  to  afford  such  a  presumption.  The  jury 
found  a  verdict  for  the  plaitltiif;  and  that  JbAii  died  abroad 
about  the  year  1785,  1786^  or  1787,  hot  not  before.  In  the 
last  term  it  was  moved  to  set  aside  the  verdict,  and  grant  a 
new  tiial,  on  the  groond  that  Franca,  the  daughter,  was  at 
most  6nly  entitled  to  10  years  for  bringing  her  ejectment 
after  she  came  of  age,  wkidh  w^  in  HOSy  even  if  she  were 
Bot  bound  to  have  made  her  entry  within  JO  yeara  from  the 
death  of  her  brother^  from  whom  she  claimed. 

Vmgban,  Serjt.  and  Rta^r  now  shewed  cause.  The  title 
o.f  the  lessor  of  tiie  plaintiff,  Francet,  did  not  accrae  until 
the  death  of  her  brother,  which  the  jury  found  was  not  before 
I78S;  and  the  first  clause  of  the  sutute  of  limitations  (ft) 

r  83  3  ffives  every  person  20  years  to  make  their  entry  after  their 
iiilt  first  accrued.  The  second  clause  was  evidently  intend- 
ed to  ttctend  and  not  to  Umit  the  time  of  entry  allowed  by 
the  first:  because,  in  the  particular  cases,  it  allows  10years> 


(a)  Reference  wet  oisde  to  tbe  r^Mt  of  Gewnl  Stanwiz  and  hit  tfaiifhter, 
who  were  drowned  as  they  were  |;oiDS  t»  lielaod  ;  whefc  Lerd  Maaaield  rt> 
^iied  Uie  jary  to  find,  Whetber  the  General  or  hli  dAogbtcr  forvired  }  and 
to  the  case  of  the  family  who  were  burnt  in  the  {real  fbv  in  Corahill. 

{b)  If.  Jac.  I*  c  i6,  s.  I,  enacti»  that  «<  No  person  sball  oiakB  aay.  cati^ 
Into  lands  but  within  20  years  next  after  their  risht  or  title  whiob  shall  first 
descend  or  aeeme  to  tbe  same ;  and  in  defknit  thereof,  anch  perfoas  so  aol 
entering  and  their  heirs,  shall  be  ntterly  excluded  and  disabled  from  sieh  en- 
try after  to  be  made.*' 

Seet.  a.  **  Provided  nevertheless,  That  if  any  person  or  persons  cntiUed  to 
spek  writ,  or  that  shall  hare  sncb  right  or  title  of  entry,  shall  be,  at  the  time 
of  the  said  right  or  title  first  descended,  accrued,  come,  ^r  fallea,  within  the 
age  of  at  ;ear%  /mia  coo«rf,  aon  campoi  mralij,  imprisoned,  or  beyond  the 
aeast  that  then  such  person  or  persons,  and  his  and  their  heir  and  heirs  shall 
or  may,  notwithstanding  the  said  to  years  lie  expired,  bring  his  action,  or 
nafcefUa  eatry,  as  he  might  haire  done  before  tWis  act ;  so  as  such  person  and 
persons,  or  his  or  their  heir  and  hah's  shall,  within  jo  years  next  atlerhis  and 
their  tM  age,  disoovennrt,  ootting  of  sonod  mind,  enlargement  out  of  prison, 
or  oominginto  this  realm,  or  deiah,  take  benefit  of  and  sac  forth  the  same,  and 
at  no  tUae  after  the  said  10  years.'* 

notwiihtiandirfi 
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noiwitiaianding  ike  said  SO ycar$  be  tJtpirei.    The  meaniogi        1805. 
ditpefofv^  was  to  albw  every  person  at  least  80  ye^ri  after        ^^ 
tbeir  title  accmed,  if  there  were  a  contioaiog  diiability  fron       wgaigui 
the  death  of  the  aacestor  faitt  seised^  and  10  year^  more  to      ^**^^ 
ihebciroftbe  person  djing  under  a  disabiUty;  which  10 
years  aie  in  addition  to  the  W  yean  allowed  by  the  6fst 
dansa.    Where>  indeed^  the  bar  once  begins  to  rao^  it  may 
W  preramed^  in  analogy  to  the  statute  of  iine%  4  H.  7,  c» 
H,  settled  in  Doe  d.  Duroure  y.  Joiiet  (a)  that  no  sobse* 
qaent  disabiUty  will  stop  it:  bat  here  the  diaability  coati* 
oaed  from  the  death  of  the  person  last  seised,  until  after  the 
kasoi'a  title  accrued^  and  the  time  never  began  to  run  dor* 
lag  the  brother's  lifetime.    In  another  view  of  the  case,  ii 
difficvtty  was  imposed  upon  the  jury  without  necessity,  in 
requiring  them  to  find  the  exact  period  of  the  death  of  the 
brother  of  the  lessor ;  which  they  could  not  properly  do 
witbcMit  evidence.    It  would  have  been  sufficient  for  them 
to  have  fo^d  that  he  cootiaaed  abroad  till  his  deathy  waA 
that  lie  died  within  10  years  before  the  ejectment  brought! 
and  if  there  were  snffcient  evidence  before  them  to  have 
raised  that  presumption,  the  Court  will  not  send  the  cause      [  84  ] 
to  a  new  trial  whea  the  came  Terdict  ought  to  be  found. 

Clarke  and  BramUon  were  to  have  supported  the  rule ; 
bat  #ia  Court  tfaonght  that  at  any  rate  there  must  be  a  new* 
triaL 

Lord  Ellbnbomouoh,  C.  J.  The  time  allowed  by  the 
stsAute  lor  making  an  entry  might  be  indefinitely  extended, 
if  the  construction  contended  for  by  the  plaintiff  were  to  be 
admitted.  There  is  no  calculating  how  far  it  might  be  car* 
ried  by  parents  and  children  dying  under  age^  or  continu- 
bg  under  other  disabiiilies  in  succession.  The  brother^ 
JokMj  through  whom  the  lessor  of  the  plaintiff^  Frances, 
claims^  being  under  the  disability  of  nonage  at  the  time  of 
hb  fatber^s  death,  when  bis  title  first  accrued^  and  dying 
under  that, disability,  it  appears  to  me  that  the  proviso  in  the 
second  •clsmse  of  the  statute  (where  resort  is,  to  be  had  to  it 
to  extend  tbe  period  for  making  an  entry  beyond  the  20 
years)  reduced  the  lessor  Frmnees^  as  heir  to  her  brother,  to 
make  her  ^ntiy  within  10  years  after  bis  death:  and  that 
not  having  done  so,  this  ejectment  was  brought  too  Ute. 

(c)  4  Ttrm  Rep.  300. 

The 
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^e  wofd  death  in  that  elapse,  must  meHo  and  refer  to  <M 
death  of  the  person  to  whom  the  right  Jint  accrued,  and  whoie 
heir  the  claimant  is :  and  the  slatate  meant  that  the  heir  of 
everj^  person^  to  which  person  a  right  of  entry  had  accrued 
during  any  of  the  disabilities' there  stated,  should  hare  10 
years  from  the  death  of  his  mncesior,  to  whom  the  right  first 
accrued  during  the  period  of  disability,  and  who  died  under 
such  disability  (notwithstanding  the  90  years  from  the  firSC 
accruing  of  the  title  to  the  ancestor  should  hare  before  ex- 
pired). As  to  the  period  when  the  brother  ml^ht  be  sop- 
posed  to  have  died,  according  to  the  satute  19  Car.  2,  c.  6, 
with  respect  to  leases  dependent  on  lives,  and  also  accord- 
ing to  the  statute  of  bigamy  (l  Jac.  l,c^  II.)  the  presump* 
tion  of  the  duration  of  life,  with  respect  to  persons  of  whon 
no  account  can  be  given,  ends  at  the  expiration  of  seven 
years  from  the  time  when  they  were  last  known  to  be  liv* 
ing.  Therefore,  in  the  absence  of  all  other  evidence  to 
shew  that  he  was  living-  at  a  later  |^riod,  th^e  was  fair 
ground  for  the  jury  to  presume  that  he  was  dead  at  the  end 
ofseven  years  from  the  time  when  he  went  to  sea  on  bia 
second  voyage,  which  seems  to  be  the  last  account  of  him. 
That  was  aboot  the  year  1778 ;  which  would  earry  his  death 
to  about  1786. 

Lawrbnge,  J.  Upon  the  death  t>f  the  father  Tlioma^ 
Jessonj  in  1777,  the  right  descended  to  JoAii,  the  son,  then 
under  age,  who  died  under,  that  disability.  The  lessor 
f ranees  is  the  heir  of  John ;  and  the  statute  gives  to  the 
party  to  whom  a  right  of  entry  accrues^  and  who  is  under  a 
disability  at  the  lime,  10  years  after  the  dimbility  removed^ 
notwithstanding  the  80  jears  should  have  elapsed  after  his 
title  first  accrued  ;  and  to  his  heir  the  statute  gives  10  years 
after  the  death  of  such  party  dying  under  the  disability. 
Here  more  than  10  years  had  elapsed  after  the  death  of  the 
brother  before  this  ejectment  was  brought.  It  appears  pro* 
hable  enough,  upon  looking  into  the  case  ofSUfweil  v.  Lord 
Zouch  (a),  that  the  word  death  was  introduced  into  the  sta* 
tute  of  Jam^h  1(1  order  to  obviate  the  difficulty  which  had 
arisen  in  that  cace  upon  the  construction  of  the  statute  of 
fines,  4  H.  7,  t.  34^  for  want  of  that  word. 

Uri^se  and  Le  Btancy  justices^  assent^pg. 

Rule  absolute. 

(•)  Plowi.  vs. 

RoE| 
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RoEy  on  the  Demise  of  the  f)arlof  BfiR&ELEr,  against  Monday^ 

The  Archbishop  of  York. 

npHIS  ejectment  wai  brought  for  a  messuage  and  appnrte-  The  mertcaii- 

Dances  in  the  parish  of  St.  George,  Hanotcr  Square,  of  a  lease  !■ 
inthcconnty  of  Mdi/wop;  and  at  the  trial  before  Law-  ^'^h^eteST^ 
fincc,  i.  at  the  sittings  at  TFutminiter,  a  special  verdict  w^s  thereby  granted 

r       J      ^-.«  r.  A  r  II  withm  the  •!•• 

fopad,  stating  in  substance  as  follows  :-—  tuteef  frauds, 

John,  Lord  Berkeley,  of  Stratton,  being  seised  in  fee  of  the  ^^J^^^it 
premisses  in  qoestion|  by  indenture  dated  the  19th  of  May ^  td  be  by  deed 
1743,  demised  the  same  to  J.  Lumley^  bis  eatecutors,  &c.  Zl^^hy  S"* 
foratenn  of  98  years  from  Lady-day,  1741,  at  a  yearly  or  operation  of 
rent  (after  the  iirst  two  years  of  the  term)  of  St/,  payable  recital  in  a  le- 
quarterly  on  the  four  most  usual  feast  dajs,  free  of  all  cood  leaie,  that 
taxet^  &c.'    J.  Lumley  at  the  same  time  executed  a  coun*  lapartcooti- 
terpart  of  the  indenture,  and  delivered  it  to  Lord  Berkeky.  ^^f^tT 
*  By  virtne  of  this  demise,  /•  Lumley  entered  into  and  was  prior  leaie  of 
possessed  of  the  .premisses;    and  afterwards  assigned  the  miweirarar* 

term  for  a  valuable  consideration  to  the  Archbishop,  the  de-  "?**" 'y  ^**'* 

^  or  note  io  writ* 

fendant.  John  Lord  Berkeley,  by  his  will  dated  the  Q  1st  of  log  of  tnch 
May,  1772,  devised  the' reversion  of  the  premisses  to  the  use  TOt^perporting 
of  Mrs.  Anne  Egerton  and  her  assigns  for  life,  or  till  she  in  the  terms  of 
should  marry;  and  after  several  intermediate  remainders,  ararrenderor 
remainder  to  the  use  of  the  lessor  of  the  plaintiff  for  life,  &*^Btcr2t  ^' 
with  other  remainders  over.  The  will  also  contained  a  thoiii;h  lo  lome 
power  to  the  several  tenants  for  life,  when  they  should  be  |^lllJJ^tl!^^o^ 

respectively  in  the  actual  possession  of  the  messuaees,  lands,  ■econd  leaie 
«       .    -    J       1  1  I  i_    •   J  «>«•  pa"  of  ths 

ac.  devised  to  them,  to  lease  the  same  by  indenture  to  any  same  term  be- 
fore demised, 
maybeaiorrea- 
der  of  flKh  prior  term  by  operation  of  law|  and  this,  eren  thongih  the  lecond  lease  be  void* 
able,  if  It  be  not  merely  void.  But  where  tcpant  for  Life  wirb  a  special  power  of  leasloif,  re- 
serving the  best  rent.  In  oonsideration  (as  recited)  of  the  surrender  of  a  prior  term  of  99  years 
(of  which  above  50  were  unezpiied)  and  certain  charts  to  be  inourred  by  the  tenants  for  re* 
pstrs  and  Improvements,  Sec  granted  to  him  a  new  lease  of  the  premisses  for  99  years  by  virtoe 
of  the  power  reserved  to  hf  r,  or  any  other  power  vested  in,  or  in  anywise  belon^in^  to  her « 
which  new  lease  was  void  by  the  power  for  want  of  reservinf^  ihe  best  rent :  held,  That  tho 
•eoond  lease,  which  was  nitended  ant!^  expressly  declared  to  be  granted  by  virtue  of  and  under 
the  power,  and  being  apparently  not  intended  by  the  parties  to  be  carved  out  of  the  estate  for 
life  of  the  lessor,  being  void  under  tbe  power,  should  not  operate  in  law  as  a  surrender  of  the 
prior  Cenn,  as  passing  nn  interest  out  of  Uie  life  estate,  of  the  granter,  contrary  Co  the  manifeft 
iateat  of  the  parties ;  and,  consequently,  that  the  prior  term,  though  the  indenture  of  lease 
weft  ia  fact  tsancelled  and  delivered  up  when  the  new  lease  was  granted,  mi^ht  be  set  up  by  the 
tesisnt  of  the  premisses  in  bar  to  an  ejectment  by  the  remainder-man  after  the  death  of  tenant 
for  life,  however  such  second  lease  might  have  operated  by  way  of  estoppel  as  against  the 
lessor  dtfing  her  life. 

person      *  [  87  ] 
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1805.       pertOB  who  should  be  williDg  to  baild  oif  to  rejMur  any  bt 

R<r^ni      ^he'same  messuages,  for  any  term  of  years  not  exceeding 

Earl  of      M)  yeata  in  poasession ;  hat  not  in  rereniao  ot  by  way  of 

B<RBeL«T    futai^  interest,  S9.  as  «pon«very  sack  leaae  there  should  be 

A¥f.ofY«Ks«  reserved  <Ae  bnt  and  mo$i  tmprwcd  ytarUf  rent  that  at  the 

time  ofmMn^  thtrcrfe&uU  he  reasonably  hoi  or  gotten  Jpr 
Me  some,  without  taking  any  fine  or  income  for  making  any 
such  lease ;  and  so  as  in  every  such  lease  ^ere  should  be  con- 
tahied  the  IHce  clausesi  covenants,  and  agreements,  as  were 
^  usual  in  building  or  repairing  leases.  Jo/tn  Lord  Berkeley 
died  without  altering  or  revoking  his  will ;  and  on  the  Htli 
otMayy  1784,  Mrs.  jfnne  Egertonn  being  by  virtOQ  of  the 
t&ld  devi^  seised  for  life  of  the  reversion  and  freehold  of 
the  premisses  in  qaestton,  executed  a  certain  indenture  of 
that  date,  whereby  it  was  witnessed,  tfaat/or  aiMf  fit  eotisider^ 
uthn  of  the  turrenicr  ^fthe  said  Jlrst-mentioned  indenture  i 
and  also  in  consideration  of  the  great  charges  and  ex« 
pences  which  the  sdd  Archbishop  had  been  and  miglit 
he  at  in  repairing  and  improving  the  said  premisses,  and 
i>f  the  rent  and  covenants  therein  reserved  and  contain-* 
£  68  3  ^1  and  thereby  covenanted  to  be  paid  and  performed  od 
the  part  of  the  said  Archbfehop,  his  executors,  &c.  she  the 
said  jtnne  Egerton,  by  virtue  and  in  execution  of  the  power 
and  authority  therein  Hated  to  be  given  Md  reserved  to  her 
in  and  by  the  said  will  of  John  Lord  Berkeleyj  q/'^tratton, 
Jeeeaudy  or  by  any  other  power  in  the  said  Anne  vested^  or  to 
her  in  anywise  fte/oi?gfiig,  demised  the  said  premisses  to 
the  said  Archbishop,  his  .executors,  8cc.  habendum^  8c c. 
^  from  Lady-day  then  last,  for  the  term  of  99  years,  at  the 
yearly  rent  bf  S6/.  4s.  payable  qaarcerly,  and  cleair  of  all 
taxes,  8cc»  payable  to  her  for  her  life ;  and  after  her  decease 
to  those  in  remainder  daring  the  term*  The  Archbishop 
accepted  the  laet-mentioned  lease,  and  executed  a  counter- 
part thereof  by  signing  and  sealing  the  same ;  and  at  the 
time  of  the  execution  of  the  said  last-mentioned  lease^  the 
aaid  first-mentioned* leaae,  and  the  counterpart  thereof 
cancelled  and  exchanged;  t.  e.  t^e  original  Ieas0  was 
celled  and  deltveied  by  the  Archbishop  to  Mrs.  Jnne,  J%cr- 
touj  and  now  remains  cancdled  in  -the  hands  of  tM  aatd 
JSarl ;  and  the  counterpart  thereof  was  cancelled  and  ddi* 
veredby  jidrs.  Jnne  Egerton  to,  and  noar  reolaise  eMoelled 

in 
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ID  the  hands  of  the  Archbishop.  The  jury4hen  found  that        1805, 
the  iodenture  of  the  14th  of  May,  17«4,  was  not  a  lekse  war-     ^  T~ 
noted  by  the  said  power  in  the  will  of  John  LoM  Btrkthyj       Karl  of 
of  Stration,  the  rent  reserved  thereon  not  being  the  best  that     Bb»«««'«t 
(tmld  be  gotten,  according  lo  the  terms  of  the  power.  *  In  Abp.^fVoM* 
Mayj  1803^  Mrs*  Anne  Egerton  died.    The  special  verdict 
then  stated  the  entry  of  the  lessor  of  the  plaintiff,  the  etic* 
rion  of  the  defendant,  and  the  demiscj  &c.    But  whetberj 
kc. 

This  case  was  ai^aed  in  Trinittf  term  last  by  Freert  for  the 
phintifF,  and  Holroyd  for  the  defendant;  and  again  in  Mi-- 
ckatlmas  term  last  by  BayUy^  Serjt.  for  the  plaintiff,  and 
Gibbs  for  the  defendant. '  . 

Arguments  for  the  plaintiff.  iPte  second  lease  having  [  89  J 
been  granted  by  Mrs.  Egerton^  the  tenant  for  life,  in  con- 
sideration of  the  snrrender  of  the  first,  and  the  second  lease 
being  void  under  the  power  for  want  of  reserving  the  best 
rent,  the  qnetion  is.  Whether,  after  the  death  of  Mrs.  £ger- 
ton,  the  ortgiji&l  lease  can  be  considered  as  subsisting,  and 
be  set  up  again  against  the  remaiader-man  i  or  whether 
it  most  not.  be  considered  as  destroyed'  by  what  took  place 
^ben  the  new  lease  was  granted?  First,  There  wa<$  a  legal 
and  valid  surrender  of  the  original  lease  infact^  and  not  con« 
travenlng  the  statute  of  frauds  (a).  Secondly,  It  was  sur« 
rendered  in  law.  1.  There  was  a  direu  cancellation  of  it  in 
fectn  If  an  action  had  been  broiight  on  it,  there  must  either 
have  been  a  profert,  or  an  excuse  for  not  making  one,  by 
stating  that  it  had  been  cancelled  and  delivered  up  by  mis* 
take.  But  there  could  have  been  no  profert,  because  it  wHs 
caaceHed  and  delivered  up ;  and  no  such  excuse  could  have 
been  mad^,  because  it  might  have  been  shewn  that  the  Arch- 
bishop gave  up  the  first  lease  with  full  notice  that  Mrs*  Eger* 
ton  bad  only  a  power  to  lease  reserving  the  best  rent,  and  that 
she  had  not  imposed  upon  him.  ^The  only  cases  where  can- 
cellation has  been  holden  not  to  avoid  an  instrument,  have 
been  where  it  has  been  done  by  accidenf|  and  not  by  design, 
as  here.  Here  there  was  the  animu^  canccllandi.  £ven  before 
the  statute  »f  frauds,  theie  could  be  no  surrender  of  a  thing 
lying  in  grant,except  by  deed  {b),yet  it  was  always  considered 

(«)  t)  Ctt.  t,  C-ft  t.  3.       (>)  Tid.  4.  Bac  Abr.  tit  tu»n,-T.  p.  ti<. 
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1W5.       that  the  canoelliqg  of  a  lease  of  a  thing  lying  \n  grant,  wat 
Rob  dtm.     ^videnct  of  a  surrender.   Si  the  prodoctioo  of  a  caooelkd  ia« 

Earl  of      strometit of  a  thing  lying  in  livery  mast  be  eridence  of  a  sar*- 

tfpstnff  ^     render  since  the  statute.  And  this  is  not  c6n(radicttfd  by*^  the 
Al>p.  ofYoaa*  case  of  Mtgenm  v.  M*Cutlock  (d),  beeaose  eqnity  woold  set 
[  M)  ]  *     it  up  again.    [Lord  EUenboroughyC'i.    The  opinion  of 
Lord  C.  B.  Gilbert  in  that  case  was  express  i  That  since  the 
atatntei  a  lease  for  years  could  not  be  surrendered  by  can- 
ceiling  the  indenture  without  Writing  :''-*-and  tlfat  was  an  opi- 
nion judicially  .delivered  by  him,  subsequent  probably  to  the 
treatise  written  by  him;    There  is  another  case  of  Letch  v. 
Jjereh,  S  Ckan.  Rep.  lOO  (6)|  where  an  estate  before  granted 
by  deed  was  hoMen  not' to  be  divested  by  cancelling  the  in- 
struBfient.]    At  any  rate,  the  second  lease,  reciting  that  the 
first  was  surrendered)  is  a  ^'note  in  writings  signed  by  the 
party/  within  the  statute;  and  that  agrees  with  Lord  C.  B. 
Oitbett^s  opinion  in  Msgennis  v.  M^CuUoeh.     Before  the 
statute,  such  an  admission  by  word  of  mouth  would  have  been 
sufficient  to  operate  as  asurreilder.     Any  words  tantamount 
to  a  surrender  were  suffieient.    3  /2o/.  Abr.  407,  8.     Cham* 
berhinh  case,  40  Ed.  3.  ^,  S4  (tf),  and  Sleigh  v.  Bateman 
((2).    The  statute  of  frauds  made   no  allermion  but  in  the 
evidence;  and  whatever- words  were  sufficient  before,  will,  if 
reduced  to  writing,  sdll  operate  as  a  surrender  since  the  &ta* 
tute.     In  Farmer  v.  Rogers  (e)^  where  this  doctrine  was  eon- 
jirmed,  the  indorsement  on  the  mortgage  deed  did  not  pur- 
port to  be  a  surrender,  but  only  a  receipt  for  money;  and 
yet  as  coupled  with  the  proviso  in  the  d^ed  that  the  terra 
should  cease  on  payment  of  the  mortgage  money,  it  shewed 
the  intention  of  the  pai-ties,  and  was  hoiden  to  be  a  snrreo* 

f  91  1  ^^^*  Secondly,  The  acceptance  of  the  second  -lease  was  a 
surrender  in  law  of  the  first.  Such  k  the  legal  effect  of  a 
new  lease,  if  it  be  to  operate  during  any  part  of  the  original 
term  ;  with  only  two  exceptions  ;  one  in  case  of  fraud,  as  in 
Davtsan  V.  Stanley  (f),  where  a  lessor- having,  while  seised  ia 
.'  • 

(n)  GiR».  1^11 .  Itep.  236. 

(6)  In  Chafircry,  a6  ('mt.  2.  «*  Th«  Court  dedared,  thnnrli  thedetd  ap- 
peered  cancelferl,  yet  it  wad  a  Kooct  deed :  and  ttiar  the  i*ancelflni;  thereof  dH 
fkoi  4iv€ti  fhe  estate  of  the  (ruitcet  theiein  oained;  aod  tbac  the  tsiiu  tlicrcb/ 
created,  ottzht  t6  be  perforaied.'' 

(c)  Cited  I  vLeon.  agj.  \^d)  Cfo  F!i*.  48$.  (c)  z  Wilt,  z6i 

i/)  4  fi«rr-  liio. 

fee. 
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isr,:  ^iMd?  a  good  l«a89  of  99  yeart .  to  hia  lenant:  af^ier       ^^* 
wbicb*  liaviikg  seUled  hi^  ertate^  anil  takea  back  ^aly  an     ^^  ,l^. 
eiut«  fcff  life  with  a  .certain,  poifurir  eC  l^afing^  hf  gva^tad^       Ji^ftf'  of 
.iieir.lea«e.to  ^a  saaie  I6i)a^t  far  99  jears^  not  ac0or4ing  lo     ^^^^ 
ibe  pawai^  wUhput  ckpiice  to.  biip  of  hU  J^miM  aQ^hoEtty :  Ab^  af  Toaa 
aad^bia  was  holden  to  be  90  sarrettdai  of  the. former  leii«e^ 
00  tbc  fxfreM.  gc9oii4  of.fraad  u^n  the  tenant.    The 
other  ea^plioii  is^  where  .tbie'^acopd  .l^atetis  wholly  void  ab 
tv/joi  io  «|bicbfafle  itris.Nd  i(i  SJ^^^keriPiTouchsionegSOi, 
thatprr^pJt/ihfJI  oot.be  oqrisurufd  imto  a  sorJcenfler  of  the 
.6ctt«    But  if  the  second  lease  be  good  to  pass  f^ayintersatat 
aU>  though  only  for.  a  p^rt  of  t^f.  first  tisrniy.  it  opf  rates  as  js 
innender  of  the  3vhole.s  for  there  cannot  be  two.cpactirrent 
.terAa  of  the  sa«ie  premisset^  jn  the  saine  person*.    Skep»^ 
Taa^A*  SOO.    Jttfne'a  ^^a^  (•)»    /vf's  caieXA)*  ,Thoirtp$0n 
t.  Tirqghri  (c).    fW^ilmi  V.  ^eurard  (<;).; .  and  ff^Ui»  v. 
Wifiiwaod  (e)«    Tht  trae  xeasoa  of  wbicb  seems  to  be^ 
that  otb^wise  the  same  |Mrson  would  be  both  landlord  and 
tenaatj  and  ibo  tenant  wo^ld  be  his  own  rey.ersiooer  of  the 
sborteat  tetm»  and  be  (entitled  to  receive  rent  of  himself  " 
daring  that  term4.  Bendef  wbicbi  tiie  very  taking  of  the 
second  leaM^iA  an  admission  by:  the  tenant  that  there  is  an 
ability  in  thcl^nor  to  demise  the  premissea d^rJog  tbe  period 
of  tbe^fisst  lease>  wbioh  is  iipoonsi<tont  with  it«    Then,  the 
tursfoder  of  the  fttstteafley  having  b^ea  once  goiod^  mmt  be      £  9S(  ] 
goad  for  ever^    U  cannot  ba  said  that  tho  second  leaso  wait 
wholly  void  a6  4mMi  for. ait  the  time  of  making  it,  Msm 
^erlofi  bad  an  estate  for  life  iS  the  premisaosb  which  gave 
hex  an  abadyte  power  to  lea^e  for  her  own  life ;  and  she  had 
a  fttitb^/ power  of  leaning!  on  certain  coiiditionsi  to  bind 
dtope  in  femaiader  for 49.years.    The  second  lease  then  was 
good  ngainst  Jber  during  her  life ;  and  the  qnestioo  is>  Wbe* 
thee  it  were  good  at  ike  /uac  it.  was  gf antied  ?  nod  not  What 
effect  wiil  it  iiave  now}    If.  she  had.aurvived  the  term  of  the 
first  kase^  the  Acehbishop  would  ba^e  been  entitled  to  hold 
daring  her  life  tinder  the  second  lease;  and  she  would  have 
been  entitled  to  the  increased  rent.    It  x'Aonot  then  b; 
avoided  a&  imiM,  bat,  like  a  fease  for.  years,  by  one  who  is 

(«)  A  Sep.  Vf.      {V)  5  Rep*  it.  b.      (e)  Poj^lt  9.       {d)  Ihoiri.  iot»  7* 
Df.  tos*  o.  8.  C      (•)  t'LeoB*  ja^. 

F  »  '  only 


i%b%.       wAy  teaant  for  lire^.it  <)^rated  to  p^si  an  tnter^^t  dmiiij^ her 

1^^]^^      life^  «ttd  «rftft  not  mertly  gMd.  by  estopp«i»  like  a.  leaaa  Jk^ 

Barl  of      OM  wbd  bad  oo  iaterest  al  tbe  time  in  the  premissas.^    It 

^ikKKLfiv    t&akei  110  difference  then  that  nhe  refers  in  ^  leaae  to  her 

Ib^ofT«ak.  power;  for  the  prineiple  t«r,  That  where  a  lease  wovld  be 

gMd  t&  pM»  an  iot«rest,  it  abali  not  be  goGfd  by  estoppel : 
Md  here  Mrs.  HgertM  professed  to  ieaie  not  only  ^  her 
power  tfadet  the  will  of  Jo^  Lord  ]StrkeUy,  hat  by  any 
4ther  pnwer  thit  she  had.  The  distiwetion  is  hetareen  a 
iMse  tfoid  ^b  MHa,  and  one  only  voidatde :  aild  all  the  books 
sbew  that  the  acceptanoe  of  ^  vMubie  tease  for  part  of  the 
asme  t^rin  whieh  the  tenant  had  before^  will  be  a  surrender 
in  law^  <yf  a  good  end  sore  lease  in  tbe  seme  preoiisaes.  In 
*  nddkionf  to  the  antl4rities  before  cited  ave  Shejr.  ToiicA. 

900.  ^R^hAbr.  tit.  Surrender^  ^9i^,}d.  6,  l,ii  9  \  and 
49t»|r/.  II  (which  Cites  WhM^yf.Gaugh^  %.  14(1,^/. 4a.) 
[  93  ]  Md  Car^/s  Rtp,  %L  Anonym.  •  The  case  of  AicUomi  v. 
May  (e),  Indeed,  as  rqiorted  in  Crtdccy  seems  to  go  further, 
and  say,  that  the  acceptance  of  a  eotd'  leaae  will  yet  nxtin- 
guish  a  prior  good  lease:  but  it  is  differently  reported  in 
Moor:  but  there,  though  the  stteond  lease  « as  bolden  raid- 
nble  by  the  wrfe  if  she  had  surmed  her  husbamdi  yet  k  ex- 
ringai%hed  the  prior  lease.  As >to  the  oases  vrtikrh  may  be 
referred  to  contra^  the  first  is^  that  of  Wil$on  v.  Sir  Tkomms 
SefgfeU  (b)\  where  it  is  saki  toimve  been  agree^t  that  if  the 
second  leare  granted  by 'the  prior  Mastec  of  the  Rolls  vpon 
the  surrender  of  a  former  lease  uaade  to  bim^  were  not  good 
within  the  power  of  leasing  granted  by  the  stat;  i^  Gar « ^, 
t4ien  the  acceptance  of  soch  second  lease  woald  wot  have 
implied  a  surrender  of  the  former  of»e :  bur  that  wsas  an  ex- 
trajudicial dicititH'j  for  the  second  lease  was  boiden  to  be 
good;  'and  therefore  no  question  could  aiisip  tm  the  revival  of 
the  first.  The  pi ineipal  case  tlien  is  Iknhon  d.  Bromkjf  v» 
Stanlet/  (c),  wbich*1s  either  distinguisiiable  fvom  the  preaent 
on  th^  gronm)  of  fraud,  or  if  not,  is  contrary  to  all*  tbe  otber 
authorities.  There  Mr.  Bromley^  being  seised  in  fee,  demised 
for  99  years  f«i>m  1^86;  which  lease  mast,  according  to 
common  computatiooj  have  lasted  beyond  his  Ufe.    lie  ai* 

(«)  Cr»/  Blia.  %:\,  sr.tf  Msor»  S}6.  («)  4  Birr.  i975-»T9So. 

4^}  Ibid.  22  xc.  •       -  • 

i  '   terwards 
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lenptnhy  vwiknown  to  hit  lessee^  converted  his  ff«.  mto  an       ^9^^* 
estate  for  life,  r««rrTiBg  ft  e«rtQio . power  of  leafing;  and  ia     j^^^  ^^^ 
I693  granicd  anew  loaie  to  bis  tenant  for  90  yearsi  not  made     ^^^^  of 
according  tathe  powe*,  without  coniaiaBi^aung  to  him  the       ^aintt 
aljefalioii  in  hia.eatete.    Tbia  therefore  was  a /ra<i4  upon  Abp.ofy«a«. 
the  teftani.    The  on^  easea  cited  on  this  p^ini^  herides  the 
list-mciiiiooedj  w^m  i^/ll  v.  JiiaydweU  Xn\  and  X/ajr^^c  y.      [  ^^  3 
Gregory  (A),  whieb  were  caael  of  void  leaaea  granted  pend- 
ing prior  good  leaaca ;  and  the  attentioa  of  thf  Court  was 
aot  drawa  to  the  diatinctioo  between  leasee.  f<4d  and  vqid^ 
nblr^  nor  were  other  raatmnl  antboffitiea  i^erred  to ;  jnord 
Um^M^  there  sajiog»  'fhat  the  acceptance  of  a  new-  ?oicf 
lease,  W9miktit  iA§  ltt$e€  eamoi  ^ffoyj  could  tfpi  sl\9w  aa 
iateotioD^io  surrender  the  former  good  onei  fpd  wovld  not 
aperiite  as  a  auyreodai(  of  it}  aad  that  thf  reason  why  it 
should  be  an  -implied  mirrendoc  totally  faits»  with  other  lUce 
expreasions,  must  be  tai^n  with  referet^e  \pi  the  facts  ^f  the 
Caseaaapplied.toacase  of  deceit ^^    Bol  here  ihece  waa  00 
deceit.    The  lessee  knew  (hat  Mi9«  'SgeftoH  liiad  only  a  U* 
mited  power  of  leasingi  and  of  coarse  be  mu^  b^  tfiken  to 
ha? e  koowo^  that  d  the  leaae,  were  not  made  m  piir#uaace  of 
the  powerj  it  w^nld  only  be igood  for  berUfe:  he  tberefo^f 
took  tbe  chance  of  ber  surviving  the  duration  of  the  ori- 
ginftl  lease*    If  it  had  been  intended  only  laMv^^nAdee 
partial  or  conditiooAlaurreoder,  it  «bi>Mt4.  hftve  been  so  m« 
pressed* 

Argomeola  for  the  defendant.  Firsts  The  mere  cancelUng 
ia  fact  of  an  mstfament^  will  not  revoke  or  divest  aa  e^te 
once  vested  by.  tiansmutauoo  of  possession ;  bu^  such  estate 
most  be  conveyed  by  aootbei'  d^d.  Tins  is  universally  true 
of  thingslying  io livery, eceocding.to  Lord  C»  Bu  Gilbert {c) ; 
tboiiigb  it  bas  been  holden-to  be  otherwise  of  things  lying  in 
grant;  and  even  that  wes  questioned  by  Lord  C.  J.  £jfr€,  Ui 
BoUon  r.  ^ihe  £is&sy»  ^'  CW/if/i  (d).  So  i?ro.  Xresr, 
ji/»  \^  Mmard  ▼«  Wkldrm  (O-  Dr*  LejficW$  cjsse  (/)^  [  95  ] 
explaioed  by  Read  v.  JSruoA/iaoil  (g>;  «ind  Woodward  v. 
Ait9m  ^);  abew  that  a  deed,  though-  lost,  de^troyed^  or  caii<» 


.♦ 


{«)  Utt.  Rep.  168,  279  { and  Hutt  104. 

(*)  W.  Joaet ,  4C5  s  and  Cm>.  Car.  501.       (c)  Gilb.  L.  of  Bvid,  95,.  6th  edit* 
(d)  1  H«  Blac  MAp  \€)  t  Rpl.  B^u  ii8«  (/}  teJtse.  92,  b^ 

(i)  3  Term.  Aep.  151.  (A)  1  Vcncr.  294, 7. 

F  3  celled 
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1 805.       ^Hed  hf  aecidjent,  may  still  operate  t^  pass  an  estate  or  office. 
7^^        So  a  power  of  revocation  in  ft  c6nveyanee  at  comnionlaw  is 


£arl  of      "^oid?  though  good  in  a  c^dveyabee  to  naeft,  Ce.  lAt*  897,  a ; 
B«aKci.«T     and  the  estate  being  in  the  feoffee,  he  muatlretum  it  by  an^in- 
jlbpfof  Yo«K,  dependent  conveyance;  and  it  cannot  be  broogbt  back  again 

by  a  mere  power  of  revocation  of  the  Brst  deed^  and  conse* 
quehtly  not  by  cancelling  it.  The  sraiiate  of  frauds  can 
inake  no  diflerefice  in  this  respect.  The  first  section  obiy 
says^  That  kases,  t^c.  not  by  dieed,  shall  only  operate  to 
pass  an  estate  at  will.  But  thlstrns  by  deed,  the  sflbseqnent 
destruction  of  which  will  not  bring  the  case  within  thtt 
clause.  But  it  is  said,  That  the  reciiai  in  the  second  lease 
of  the  surrender  of  the  first.  Is  a  nolt  in  writing  of  tke  sur* 
render  within  Ihe  3d  clause  of  the  statute.  But  thte  ntUul 
of  a  surrendet'  is  not  the  surrender  itse]f»  which  the  statute 
Requires  to  be  by  deed,  or  note  in' writing.  The' tecital  of 
one  deed  in  another  will  not  supersede  the  production  of  the 
deed  so  recited.  Before  the  sutiute  words,  de  presenti, 
vliich  shewed  an  intent  to  surrender  i$aianter,  would  have 
been  an  actual  surrender;  and  independent  of  the  statute, 
this  recital  would  have  been  eridence  of  a  surrender ;  bat 
BOW  the  surrender  itself  is  required  to  be  shewn  in  writing* 
vnless  where  it  is  effected  by  operation  of  law.  In  Farmer 
Tf  J^fH^fM  (a),  the  words  in  writing  were  stronger  than 
bere ;  'vis.  '* /  do'  diuharge  the  premiAsj^  8tc.  the  party 
pieaning  to  do  it  by  that  very  writing,  which  was  therefore 
deemed  an  actual  surrender  in  writing.  But  merely  stating^ 
r  9^  1  ^  hiftel  that  the  second  lease  was  granted  **for  ^ndin  eo^^ 
^    '  Merafiioff  of  its  surrender  of  tke  first  indejfiure^f^*  only  sup- 

poses a  Surrender  to  liaye  been  before  made^'amoonting  at 
most  to  an  admission' that  there  had  been  fi  sorrender; 
bot  not  even  stating  that  such  surrender  was  by  writing, 
as  the  statute  requires,  —  tins  defiandant  is  t<4  estopped, 
as  contended,  by  bis  di$ed  from  maintaining  that  the  first 
lease  was  not  surrendered,  because  every >stoppel  must  be 
reciprocal,  and  bind  both  or  neither  pf  the  parties.  Co.  Lit. 
ti/ij  a  aiid  h.  Brereton  v.  Bva^s  (i),  land  Bdw&rds  ▼• 
Rogers  (c) ;  and  here  Lord  Berkeley,  being  a  stranger  to  th^ 

im)  s  vrnf.  i6«  (S)  Cro.  ElU.  Tca.  (c)  W.  Joaei.  456, 
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d^tA,  caanot  be  estopped  hy  it,  aivd  consequently  tbe  dt*  1805. 
i«odant  caonot.  ..Secondly,  The  acceptance  of  a  new  lei^se,  jSi^^TZm 
which  is  void  under  the  power  by  vhich  it  is  professed  t^  Eariof  * 
be  gruiitcd,  caoDoi  operate  as  an  extinguishment  in  law  of  BsttaatKT 
tbe  first  good  lease.  The  aotborities  ciied^  shew  that  it  can-  Abp.  oITqejl. 
not  be  so  considered  on  tbe  ground  pf  merger;  for  that 
SEoald  operate  universally ;  and  there  are  several  instances 
ibewD  where  thie  firs;  lease  is  not  mergied.  It  cannot  so 
opeiM^  on  the  principle  of  estoppel^  for  tbe  feasoii  before* 
mentioned :  nor  on  the  grooind  pf  considering  the  accept* 
aoce  of  the .  second  l^ase  as  evidence  of  the  surrender  of 
the  first;  for  that  would  be  a  question  of  fact  for  the  jury  to 
find ;  whereas,  in  many  special  verdicts,  the  question  of  ex* 
tingiiishmem  of  the  first  lease  baa  been  lei't  lo  tbe  Court  as 
matter  of  law^  arising  out  of  tbe  other  facu  stated.  Now: 
tbe  mle  of  law  has  confined  the  exunguishm^ent  ol  a  prior 
good  lea^e  to  cashes  where  the  second  lease  was  good ;  at  least 
for  the  purposes  for  which  it  professed  to  be  made  at  tbe 
Hme^  tlioagb  voidable  afterwards  by  another;  and  tbe 
Coun  will  not  be  inclined  to  carry  the  principle  further  [  {^7  } 
against  the  real  jus^ce  of  the  case.  Here  tbe  second  lease, 
considered  as  onemside  ynder  the  power,  which  it  professes 
to  be,  is  absolutely  void,  and  not  merely  voidable.  It 
amid  not  have  been  made  good  by  the  receipt  of  rent  by 
tbe  reveaioner,  though  tbe  defendant  aught  thereby  have 
become  tenant  from  year  to  year.  D^e  y.  Butcher  (a).  It 
could  only  have  operated  evetf  during  Mrs.  EgcrtatJ'^  life  by 
ettopfiel ;  because  the  lessee  being  estopped  as  agiiinst  his 
lessor,  from  saying  that  she  liad  no  power  to  lease,  she  was 
equally  estopped  from  denying  her  own  powec.  But  here  the 
teoMiinder«man  himself  affirms,  that  the  former  tenant  for 
life  bad  no  audi  power,  and  therefore  does  away  tbe 
estoppel  against  tbe  lessee.  If  a  lessee  accept  fi*om  his 
lesior  a  second  leap»e,  whether  for  a  longer  or  shuricr  period 
than  tbe  first,  that  may  be  a  surrender  of  the  first,  provided 
the  lessee  take  all  tbe  interest  which  tbe  second  lease  pur- 
ports to  gmnt:  and  that  will  bold  equally,  according  to  the 
aothorities,  though  the  second .  lease  were  voidable,  be* 
cause  till  ix  be  avoided,  the  whole  interest  which  the  lease 

(«)  Oonf.  50. 

f  ^  purports 
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1805.        ^r ports  to  grant  is  iBJlhe  lass^i  but  if  the  tease  l>e  ab* 

R**4em.     ^^''^^'^  ^^^^^  ^^^  initcffest  wbi<;h.it  pfirporis  to  pass^  never 

Karl  of       vested  ift.ihe  lessee.    liere-  is  is  dear  tbac  the  aeeoad  lease, 

^^*"*v^^     as  a  lease  under  the  power,  avis  abaoltilelyuoid ;  tha^i^h  the 

Abp!airYqm&.  UflSfe  dttfiDg  the  life  of  Mrs.  J^rrida  was  entitled  to  hold 

nndei  it,  because  she  was  estopped  froos  ^Mmtiorertiiig  her 
Wn  deed  against  him ;  ba^  it  professes  to  graatttwrmof  08 
yearsi  uDd4er  the  ppi)^r,  and  that  mrbole  interest  never  passed 
to  the  Igtsee :  and  there  is  no  authority  to  sliew  that i|.se^ 
cond  lease,  which  did  notrpass,  either  absolotely  orToidably 
only,  the  whole  interest  which  is  purported  to  graotj  ww 
.{  98  ]  yet  an.  extinguishment  of  a  f^ior  existing  lease^  On  the 
contrary,  all  the  leases  .cited,  for  the  plaintiff  shew,  that  if 
the  second  lease,  be^  vesd,',  and  not  Aierely  iroidftbb^  ^ 
,  does  not  eattinguiih  the  first.    One  of.  the  initanoes  put  to 

S  Rol.  Abr.  49A,  pL  7^  is  of  a  lease  by  a  dean  and  chapter, 
not  conforqiable  to  the  stalxite  Id  jp/fs.  where,  thon^  it 
must  be  adnitted  that  the  lease  wixild  be  mhs  good  as  to 
ensure  to  the  lessee  during,  the  life  of  the  dean  who  granted 
itjT^yet  it  was  bolden.  That  being  ycnd  by  the*  statate  (as 
against  his  successor)  it  should  not  extinguish  a  fNrior  good 
lease.  That  was  resolved  in  the  case  of ^  Flood  v.  Gregory y 
JSCar»  Jn  atrial  at  bar;  and.  with  that  agree  Ce,  LH-.  421 
'  (4S)»and  1  BrmnL  SI.  Mrs.  Bg^ton^  in  this  case,  as  the 
dean  and  chapter  in  that,  had  only  a  power  of  leasing  ea 
certain  conditions,  and. those  not  having  been  complied  with, 
the  lease  did  not  convey  the  hiteieset  which  it  purported  ta 
do;  and  therefore  though  in  broth  instances  it  would ennre 
by  estoppel  to  uphold  the  tenant's  possessbn  during  the  life 
of  the  grantor,  yet  it  cannot  operau  to  extiogaish  the  for- 
per  tetm.  It  is  true  that  Mrs.  JE^^rfofi  had  an  interest  to 
pass  during  her  lifej  and  so  bad  the  dean  in  the  other  case  ; 
but  she  does  not  profess  to  grant  it  out  of  her  life  ^eftote, 
bnt  tot  a  long  period  under*  the  power  reserved  to  her  by 
the  will  ^ijohn  Loid  Btrkeiey;  and  the  very  duration  oi 
the  term  granted,  shews  that  such  was  hpr  intention^  Tben^ 
however  a  surrender  of  part  of  a  tefm-  may  operate  as  a  sar* 

^^)  Mr  Hari^reave't  note  to  p.  4h  ss^  note  4.  to  p.  45,  wer«  referrod  to  ia 
the  reply  as  throwioi:  some  doubt  on  the  appHcatioa  of  eh^se  autlionties  to 
the  present  case,  inasmuch  at  it  appeared  by  S  MS.  note  of  Loid  fiate,  that 
at  the  period  or  thecaae  referred  to  in  Rollers  Abridgment*  a  lease  yoid  bj  the 
•tatatea  ^i^as  cduideisd  to  be  avoidahle  eres  by  the  dean  who  coocurrod  ia 
tiaails|tt. 

render 
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render  of  tbe*  whole  wbete  it  n  so  ialmckd^  y«t  wheF0  lb«l        l^M. 

B  Boc  the  iateBUon>  it  is  bol  iaeoDgro^Nrs  with  atiy  prioe)ptc     ji^^^^'^^ 

of  hw^thai  the  prist  ttrm-maj  btdormani  lot  a  whiie^  ^4       fiarl  df 

rerive  agitn  upon  a  snbse^iMDrevem ;  for  a  soriender  pajf     ^^^1!^ 

he  condilioiial  in  law  aft  well  as  by  the  esprcss  agreemeat  of  j^^  of  Voat. 

the  pajtiea:  and  tbcvtfore,  supposiag  the  second  lease  to     [  9d«  ] 

pssr  aa  interest  daring  Mre.  £gfr/oii*8  (ife>  it  may  be  inr* 

plied  to  have  heea  accepted  oai  condition  that  the  first  lease 

fboold  aevive  on  her  dsatb.    As  in  the  case  of  Mti^owsy- 

Jtf e^y  f^orlcd  by  ibfopr  («)^  the  acceptance  of  the  second  , 

lease  by.the  hudyand  and  wife  to  whom  a  prior  one  had  been 

granted^  was  holden  to  be  a  snnrender  of  the  first  only  daring 

the  covestiire  or  the  wife;  whteh  shews  that  it  might  have 

revived  again  after  the  death  of  the  husband  in  her  fevonr. 

The  prior  leading  cases  wera  however  M  considei^d  in  the 

cases  cifVibon  ^.  Sir  Thmna$^  Sewell  (i),  aad  in  2>a9»^fi  v. 

^amlijf  (}b}  i  and  the  doctrine  there  kid  down  is  drrecCly  in 

point.  '  The  former  of  those  b  most  f  ally  reported  in  I  £ltfl:«; 

and  nvbat  tras  th«re  said  wasnotektrajudifetfll,  batiirict^ 

appKcabiie  to  the  case  as  it  was  argued  and  eonsidered  at  dm 

umes  ihoagh  the  Court  aiso  determined  it  npon  another 

point*    Lord  JHuMfitld  aikd  the  rest  of  the  Conrt  ihooght  it 

perfiecdy  elear^  That  if  th^  second  lease  were  bad^  to  eflfoo- 

paate  which  was  the  sole  purpose  of  sorrendeHng  the  first, 

the  ftist  woakl  be  set  np  ugahi.    A  nd  yet  the  #ame  objection 

now  insisted  apon  woald  have  applied  there^  that  though  t!he 

lea^  wcve  -bad  ahder  the  po#er/yet  it  would  enifre  to  pass  an 

intef«st.diiring  the  life  of  the  Master  of  the  Rol  Is^  who  gtantei! 

il.    Thto  caaae  the  case  of  Davison  v.  Siof^ey ;  which  did 

DQl -proceed  on  the  ground  o(  fraud  specifically,  for  notie 

was  pfc^bly  intended^  though  that  was  incidentally  iutro*     <  ^qq  1 

ducd^  in  order  to  shew  that  the  judgment  of  the  Court  went 

accor^ttg  to  the  jastiee  of  the  case.    The  ejectment  there 

was  broo^it  by  the  tenant  in  tail  under  a  settlement,  whose 

estate  could  not  be  affected  by  any  fraud  of  the  tenant  fbr 

ltfei  as  to  the  legal  operation  of  the  second  lease«    in  the 

famgaage   of  the  Court,   good   lease  most  mean  ^godd 

throughout  the  term ;"  and  void  lease  must  mean  void  in  the 

SMise  used  in  the  case  referred  to  in  R0L  Ahr,  as  to  the  in* 

teiest  which  it  purported  to  grant ;  f6)r  it  is  clear  that  the 
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1805i.        leate  wag  gttod  during  tbe  life  of  the  lessor.    ti)cd  JUTtfiVH 

H~J^*  \fie^j$a}4i  **  I  wn  «««^J  clear  that  the  acceptance  of  (his  uew 

Barlof       leaae^  ^  wliicb  di4  Qot  pass  an  interest  according. to  the  con^ 

^'^•tefi^    traet/  caaoot  cparate.  as  a  surrender  of  the  furiaer."    A% 

Alipt^fYaaa.  between  these  parii^  llieo^  tbesecond  lease  muss  be  coast- 

dered  as  Toid  ab  initio.  It  is  a  principle  of  law  tbai/rx 
mminifacU  infuriam ; .  and  here  tlie  qoestioo  is  not^  Whe* 
tker  there  wei«  a  sunreader  of  the  first  lease  ta  fact  %  Imt 
WiiHWer  it  shall  be  implied  kg  Um^  Tiiere  will  be  no 
hardship  oo  the  lessor  of  the  plaiotiiT  in  suffering  maters  to 
lemnin  in  the  state  they  were  in  before  the  second  lease  was 
granted ;  bot  mucb  iiyusiice  to  the  defiandant  ip  e^tioguisb- 
ing.  his  former  term  when  tha^  which  waa  th^  coosidenstioa 
for  H  is  avoided* 

lioid  Ei«LaiiiBOBOC«H|  C.  J.,  now  delivered  ja^gmeot 
(oApratating  the  sp^ial  verdict).*«rThe  question  upon  tbia 
special  verdict  is,  Wh^tiier  the  lease  of,  the.  1 9th  of  iiagf, 
VfAH*  waa  determined  and  put  an  end  to  by  that  of  the  uth 
f  lOl  ]  of  ^^^  }7Si^  The  affirmative  of  tUis  proposition  baa 
been  contandjed  for  upon  the  part  of  the  plaintiff  on  three 
grounds;  Isl,  That  the  acceptance  of  tite  second  lease  waa 
an  implied  surrender  of  the  former  leasf ;  2dly,  That  the 
caocdliog  of  the  first  le^s^e  amounts^  of  itjielf.  to  a  soriender 
of  the  term  thereby  granted;  and^  Sdly,  That  the  execution 
of  tbecoonter{|srt  pf  the  l#ase  of  J78i»  is  a  surrender  of  that 
of  174S|  within  tb^  provision  of  Uie  statute  of  frauds*  Upon 
the  two  last  of  these  ground?>  the  Court  ojever  enteit^ioed 
aoydpobt;  for^  as  it  is  enacted  by  the  statute  .of. frauds, 
^'  That  BO  lease  of  any  lands  pr  bopses  shnll  be  sttrrendered» 
nnlfss  by  deed  or  note  in  writing,  signed  by  the  party  or 
bis  agent  thereunto  lawfully  atithofi^d  by  writing,  or  by  not 
and  operation  of  law«'  the  act  of  cancellatipn,  which  can  in 
*'  no  allowable  sense  of  the  word^  be  considered  as  either  a 
deed  or  a  note  in  writing,**  cannot  sinee  that  statute  be  n 
surreilder  ;  nor  can  the  counterpart  of  the  second  lease  en- 
ure as  sqch,  unless  it  does  so  by  o|)eration  of  law  ;  inasmuph 
as  it  does  not  pniport  in  its  terms  to  .be  of  itself  a  surrender^ 
having  no  words  in  it  which  denote  or  can  amount  to  ii 
yielding  or  rendering  up  of  the  interest  of  the  Archbishop  to 
Mrs.  Egerton  i  but  merely  recites  that  the  grant  of  the  new 
is  partly  b  consideratiou  of  the  surrender  of  the  first  inden* 

turc 
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tore  fwhiefi  sarrMder,  howeyM*,  if  any  luch  had  iti  fact        1805. 
been  made,  ought  to  have  been  apiecially  foi^^d  by  the  Jury)     it^'^^^i^.. 
and  whteb  faet  of  preriooft  f  nrretidcr  this  recital  by  fio  meani       Earl  of 
neeessaritjr  imports ;  for  the  tCatement  in  the  coaoterpan     ^*^JJ^ 
will  be  aaSciendy  accurate,  if  the  acceptance  of  the  second  AVp^of  Yeai^t 
lease  woald  by  operation  of  law  be  a  surk^nder  of  the  foriter. 
And  iod^^  this  pbim  Was  not  mttb  preMd  by  either  of 
the  gcntktaen,  who  very  ably  argued  this  case  on  behalf  of 
Lord  BerMey.    Bat  the  material  ground  on  whiclf  they     I  ^^  J 
contended,  that  the  acceptance  of  th^  second  tease  was « 
sarrender  of  the  first,  is^this:  That  Mrs.  £gerfoH  having  a  life* 
estate,  it  was  competent  tb  her  to'  make  lieAs^  by  virttie  dl 
•och  interest,  independent  of  the  poirier  gtv^n  4o1i(^  by'  the 
will  of  Lord  Berkeley  of  Siraita9i\  and  that  tbeleaile  of  ITM 
being  a  good  lease,  capable  of  taking  effect  Out  of  hefr  life 
eitatCi  was  not  void  ab  imtio,  but  passed  an  interest ;  and 
keiog  accepted;  Worked  a  surrender  of  the  first  lease,  inas* 
much  as  the  two  leases  could  not  stahd  together.  -*^  In  sup- 
port of  tbik  foskion,  (\.Lit.  45  was  cited  ;  where  it  is  laid 
down  as  to  ecclesiastical  leases,  that  though  not  warranted 
by  the  1st  and  iSth  Elix.  they  are  good  agatnrt  the  lessor, 
if  a  sole  corporation;  and,  duribg  the  life  of  the  head,  if 
made  by  an  aggregate  one.    And  WhitUy  ▼.  Gough,  Dyer^ 
140.^  (where  a  bnsband  and  his  wife  being  seised  of  an 
estate  tail,  the  husband  made  a  lease  for  It  years  to  one,  who 
had  in  the  lands  demised  a  term  of  99  jrears,  the  acceptance 
af  which  lease  was  holden  to  lie  a  surrender  of  the  prior 
term,  though  the  wife  after  the  death  ot  her  husband  avoid- 
ed the  lease  made  by  him)  was,  together  with  various  other 
casies,  cited  to  shew,   that  the  acceptance  of  a  voidable 
lease  is  a  surrender,  though  the  acceptance  of  a  void  lease 
b  not ;  which  position  the  counsel  for  the  defendant  did  not 
dispute.    On  the  other  side  it  was  contended,  that  as  be- 
tween the  plaintiff,  the  Earl  of  Berkeley,  and  the  defendant, 
the  Archbishop,   the  lease  must  be  taken  to  be  void  aB 
unfio,  whatever  it  might  be  as  between  the  Archbishop  and 
Mrs.  JBgeTtott ;  for  that  the  same  instrument  may  at  differ* 
ent  times  have  a  different  operation.    As  a  lease  by  a  tenant 
for  life,  add  him  in  remiiioder  is,  during  the  life  of  the  tenant 
for  life^  Ail  lease,  and  the  confirmation  of  the  remainder* 
(pan;  and  after  the  death  of  the  tenant  for  Fife  the  lease  of     [  103  ] 

the 
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1105.        thr  reaiaiixkrHEiiaD^  end  the  confirmation  of  ilie  tenaot 

J  ""^JL,      ^^^  ^^'^*    '''h*^^  according  to-  tlic  :aolboriiy  of  fVilM»m  and 

Barl-of '     Sew€lly4  Burr.  I04t5,  and  t  Bhck.  Hep.  617^  and  of  Dam- 

■jj^l^''     fan  ▼.  Simnky,  *  ^arr.  fl«lO,  unl^w  the  second  lease  passed 

Ay^ofYaac.  *^  interest  according  to  tbe  contract)  k  couid  OQl.  operate  as 

An  implied  sarreodef :  and  that  tbc^  coses  further  prove, 
thai  it  is  no  sarrender  aniestf  the  lessee  take  all  tbe  interest 
which  the  second  l^asepurpoits  to  grant ;  which,  onder  Mrs. 
Egertmf^^  lease  tke  Afcbbiahop  ccrsaialy  did  not  do.  In 
sypport4>f  which  position*  a  case  frons  2  RolPs  Air^  495^  let- 
ter  F»  p^  7f  was  reiiedooL;  where  it  was  laid  down,  That  a  lease 
by  a  dean  «nd  chaptefy  not  warranted  bj  the  stat.  13tb  of 
JSiuB.  is  not  a  sor render  of  a  prior  lease,  it  being  voidii«««4iBd 
yaty  ncoovding  to  the  doctrine ^f  Liord  Coke,  1  Imi^  45, «,  it 
is  clearly  good  doring  ibe  life  of  the.d^an*  Bnt  we  do  not 
think  this  last  case  from  RoUe'$  Mr.  an  aaihority  for  sneh  a 
position-;  for  although  there  may  be  now  no  <|ae8lion  bat 
that  sooh-lease  would  be  good  during  U^  life  of  tbe  deaa, 
yet  it  appears  not  lo  have  been  so  und^stood  in  ttie  time  af 
Lord  JloUei  according  to  the  MS.  note  of.  Lord  flak,  dted 
by  the  pMntiff *8 conasel  from  the  notes  in  Mr.  H^^gr€$ivt*t 
•dit.  of  Co*  XiH.  p.  46,  note  4,  and  from  the.  case  of  SaiilA- 
Stfi/  College  and  the  Bishop  of  Lincoln,  i  Mad.  S05  ^  ^bera 
EUii,  J.  said  that  Mr.  Justice  Jonrs^  in  the  caseof  £^d  and 
Gregory,  denied  JUitni  nnd^' Singleian^s  case ;  which  is  tbe 
Mitbortty  ««eferred  to  by  Lord  Coke  in  support  of  bis  opi* 
ttion  given  in- 1  Insii  45.  According  to  tbe  argtlment  used 
OD'behalf  of  the  plainlifff  be  is  entitled  to  recover  the  nes- 
auagc  in  quesiion,  because  the  lease  of  Mrst  Egtrion  not 
having  been  -  made  in  compliance  with  the  condition  in  the 
£  J04  j  leasiog  power,  which  requires  the  best  and  asost  improved 
sent  that  can  be  got  at  the  time  of  making  the  lease  to  be 
reserved,  would  not  operate  as  an  appotatment  of  an  interest 
^  the  Archbishop  under  that  power ;  and  that,  therefbre,  he 
look  no  estate  <nnder  the  will  of  Lord  Btrketty  of  SirMon: 
and  though  the  lease  be  void  on  this  account  as  to  the  Arch* 
bishop,  ft.  c* '  as  an  appointment  under  the  powef,^yet,  that 
it  is  not  void  tn  toto  as  to  him ;  for  tbac  it  pa«ed  an  tnterert 
out  of  Mrs;  £gerlon*s  Trfe  estate,  and  oplsnited  as  to  him  as  a 
demise  for  years  by  a  tenant  for  life,  whith  would  pass  an 
interest' for  so  maiiy  years  as  her  lite  should  todme.    Per 

ibis 
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Ifais^teit  poskiini  no  aethority  was  ckcd  ia  die  A^ttpieot  bat        1§06, 
tke  pMU^  ia  Lof d  Co^<,  of  wliicb  I  have  tadcea  noiiee ;     ^^Jj^"^ 
aherahe iayB, fhftt  a  lease  aiAde  by  aa  aedemadcal  ptetrnfu,      j^vIja' 
Ml  iwcoydtag  u>  the  pravisioas  of  tbe  reatiainjagi  aUtates^  i»    '^^^ 
good  dMO|^  hia  life ;  but  ibaij  it  iMistba  reateaaberad^  is  tbe  ^,  of  Xo«b* 
case  of  a  lease,  whicb,  bujt  for  fltbe  disabHag  atnluteay  aroald 
be  giKid  for  the  whole  period  cDBtaiaed  im  k,  and  wbieb  caeU 
oaly  take  effeot  jo  one  way,  namely  out  of  the  estate  of  the 
lessor  :  aod  thal^the  qaestioa  there  did  not  properly  Iurb  oo 
the  effect  of  tbe  instraoienti  bet  oo  the^consuacttan:of  tbe 
^isabUs^  atatiue*,  it  4.  wbeCber  they  made  it  void  ai  imiti9, 
ot  ivsAy  void  as.  against  r  the  soceeasor  ;-  leaving  the  Jease  te 
baToohe  effect  aod  operatiott  k  bad  pf  br  to  tbe  atatiites  for 
10  loDgtioie,  aa  it  did  qcti  prejadiceihedghls  wbieh  tlioae 
sutotes  sreie  made  to  protect*    Bet  the  protisieas  ^la  Lovd 
BerMey^i  will  did  not  cooiemplate  nor  bad  iaooy  mssaer 
for  their  object^  tbe  nestraiot  of  any  facoUy  or  ability  ^ode«> 
mise,  which  Alrs«  Egerum  would  h%ae  in  ? irtae  io(  hat  life« 
estate.     One  of  the  firs^t  robss  lb»  tl)e  eeastrttction  :df  deeds 
b,  F^rba  intmiiom,  ct  tmnx  contrUy  iehent  uuervirt.  Sheph. 
Taiick$kmej  96.    And  in  the  case  of  Gjfb$M  aad  Searkf 
Cro.Jdc.  176»  the  rale  was  recognised  in  thecaseof  a  aar«     £  105  ] 
render;  where  *^  tbe  CoartreaoKed  unanioiously  that  it.was 
aot  aaurreiidery  for  thai  oagbt  to  be  the  laltal.  of  tbe  par- 
ties j  and  it  appears  ibi^t  there  was  not  any  intent  of  tbe 
parties,  bpt|  &c. ;  aad  afterwards^  ''  this  lease-  was  made 
with  an  inUadmmtXo  bis  benefit,  and  not  to  his  hiocbanoe. 
aa  it  sboald  be  if  it  should  be  construed  a  snrrender,''  &c. 
And  ba  04odiitU  y.  Bnilqf,  C^vcp.  600|  Lord  Man^eld 
lays  it  dowo>  tbatdeeda  shall  be  so  Goastroed  aato  **  ope- 
tate  accerdiog  totbe  itdeniian  of  ihe  parties,  if  by  law  they 
aaay;  «i|d  if  thej^paanot  operate  in  one  form^  they  shall 
operate  in  that  which  by  law  will  effectuate  the  int$miioni'* 
And  aacb.was  tbe  law  ia  tbe  time  of  Lord  C&ke  at  to  con- 
vey«ioea  by  the  common  laar ;  though  tbe  same  rale  did  not 
bold  aa  to  conaeyances  by  the  statute  of  uses ;  wfatch,  in 
numy  casea  were  not  allowed  to  operate  in  any  way  but  that 
io  which  the  paity/inteoded  they  should  operate;  for  it  is 
laid  down  ia  1  Imi*  49,  *^  Tliat  where  a  man  has  two  ways 
to  pan  laodsi  aad  ooth  by  the  coaunon  Jaw^  and  be  iatend» 
to  psisa  theoa  by  oae  of  the  ways ;  yet^  ui  ru  magit  vaitat, 

it 
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1W5.       it  shall  past  liyi  tfae  othcs ;  bot  where  a  naa  aHght  fmm  ladidi 

EoBdrin      ^^^^^  ^  Uie'X>o«iiiitMi  laffR^  or  by  rabtng  a  naa^  ta  inaoj 

terl  ttf  *    4!dMes  it :i9  htU  otherwiM.'*  -  AimI.  w€t%  where  a  CMivtyaitee 

^**^^'^    mi^t  opa«lb  in;ooe  t>f  t^a  wajt  uttder  the  statute  ofmesi 

Abf.  of  Yttax.  M  the t/i/cal  of  tfie  parties  ^i^as  tonrtdered  ai  werkiag  moeh 

in  the  raittngaiid  direction  of  nsesi  it  bat  been  hotdeaiThal  if 

a  asan  vUendtd,  to-  pata  land  6tie  way*,  it-  tbddd  aoi  pats 

aaotber  way^  ccmtrafy •  iti  hit  ioteat.  i  To  thit  edbci  is  the 

^case  of,  Samm  v«  Jaees|.S  Vtnt^  SIS,  delwinttaed  ia  the 

Hoose  fd  Lords  I  and  iboogh>  as.  it  it  said  ia  iOenaa  ▼• 

SkiofcyS  Lev.'STfk,  ^f  The  Jad^tt  hm^,  .ia  IttlaMiiiies^  had 

more  contiderattoo  to  the  tabstaoce  9  rau  the  patting)  ibe 

t  106  3   *  estate  according  to  the  f  alriti  of  the  parties,  than  the  tbadow 

and  laanner  of.  patsuig  it;''  and  where  tbe  inhui  o£  the  par* 

tiea  b  apparent  to- pats  a  ibing  ooe  way  orjinotbcfi  a  deed 

may  be  good,  eidier  wey^  and  hiay  enaie  to  difert  purpoiet ; 

a^d  he  to  whom  the  deed  i%  made  thaU  itante  hia  eleodon 

.  which  way  to  take  iti^aod  may.  take  it  that  way  which  is 

most  for  his  adTant^ge|««i»  yet  there  is  no  case  or  aaiborii^ 

.  wbidi  says,  that  if  a  coavtyanoe.  canaoit  operate  '  ia  the 

wayinlendecP  to  past  the  estate  imeodod,  tbtt  ilk  .thaU  ope* 

rate  in  another  tray  topastan^estaie^  whieb  was  not  intend- 

.  ed,  and  aqt  witlittt  the  centemphition  of  ihe  partiet^  ^<  Atd 

tfaangh  the  numner  (^  passimg  an  ettaie  is  not  Id  be:  regvd* 

ed;"*'  yet,  ^^ihtiiUattU  to  be.  regtrded»  'Wka%yi$tatt  is  lo 

pass,  and  to  whom  ?**    And  to  it  it  laid  dowa  hdr  Jkisd  CL  J. 

WiMi  in  bia  Report,  6tf7« 

Let  at  then  examine  and  see  what  was  the  wient  of  the 
pattiea  in  tliis  case*  Wat  it  to  take  an  inicrest  etindor.the 
power  ooly>  or  to  take  an  iateiettoBt  of  Mrt,  Efj»toiC%  life- 
estate,  in  pate  the  lease  coald  not  operate  at  aiaappniBt- 
meat  under  the  power  ?  As  to  ibia  poial,  it  is  amfmstiUeJe 
doubts  At  the  time  of  the  new  leate  the  Atchbithop  had 
55  yearst  the  usKrxpired  remainder  of  a  torm  of  S6>  yearn  in 
the  mettiiage  in  question,  aa  iwterett  of  greater  faluethtn 
an  estate  for  any  tingle  Ufe;  for  tliis  intOMst  .he.  eenld  not 
mean  tasitlistitotea  lei^e  daring  Mrs.  EgtrtotCn  life  only. 
The  lease  itself  alto,  by  ia  termi  ehews  the  integtiam of  the 
parties  to  be  only  an  appointment  noder  the  power ;  for 
Mrs.  E^ton  professes  to  make  the  lease  ^  by  viiteeef  and 
in  esecution  of  the  power  aad  authority  giyen  aod  seserred 

to 
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I 

(o her  bj  Lord  Berktiey  of  Sirtftton.*    Thus  she  in  moit  dis-        1805. 
tiocC  kriM  refers  tlie  act  she  waa  then  doing  to  that  power,      ^  *~ 
aad  does  not  m  the  slightest  degree  shew  any  iotentioa  of       bsH  of 
giBotin^ao  interest  by  way  c f  demi9e^  as  owner  of  the  life-     BEmawjr - 
eiute ;  for  tbo'  *  Che  iease,  after  referring  to  the  power,  goes  AhpfSY9mm4 
OD  with  some  words  more  geneml*  as  *^  any  other  power/'     «  r  |07  1 
kc.f  yet  technically  speaking,  powvr  does  not  apply  to  the 
sort  of  interest  which  the  ownership  giyes ;  for  which  tliere 
it  the  anihority  of  Lord  TJmrtow,  in  3  Bra.  Chan.  Cos.  35, 
ifsnyaothority  on  this  head  were  wanting.    The  rcddem 
dMm  h  cooaistent  with  the  same  intent,  and  proper  Sot  a 
lease  made  in  pursuance  of  the  power  ;  for  it  makes  the  rent 
payable  to  Mxs.  E.  herself  for  life,  aad '  afterwards  to  those 
in  reipainder  ;*  who,  had  she  intended  a  demise  out  of  her 
life  estate,  would  have  had  oo  cluim  to  any  rent  to  be  reaerv- 
td  onder  it ;  and  the  rent  is  exclusively  reserved  to  thos6  in 
remainder,  without  any  alternative  provision  for  payment  of 
so  apportioned  part  of  it,  in  case  of  Ma«  Egcriwft  death, 
to  which  her  representatives  woukl  \ft  entitled  in  the  event 
of  ker  dying  betweew  two  rent  days ;  and  which  would  have 
been  proper,  if  a  demise  by*  her  as  tenant  for  life  had  in 
anyeveoa  heen  intended.    From  hence  it  ^pears  ungues- 
liooahly  clear  what  was  her  intention,  —  v^t  the  interest 
die  aieant  to  oonrey,  ^m  and  what  the  act  she  meant  to  exe* 
cote.    The  other  party  to  the  deed,  tlie  Archbishop^  by  exe- 
cotiQg  the  counterparty  as  distinctly  shevaon  his  part  what 
he  meant  to  aecept,  which  could  be  only  what  by  the.  lease 
Bbs.  Egtrtom  meant  to  grant :  his  object  unquestionably 
being  to  come  in  under  Lord  Bcrktley^t  will,  and  not  under 
Mr8.£ger/oii,  and  to  aoquire  an  tntensst  which. migiit  pre- 
cede and  take  place  of  all  the  estates  subsequent  to  Mrs. 
%cnWs  which  were  Ihnited  by  Lord  BtrkeU/t  will ;  and 
vere  thereby  also  made  subject  to  the  power ;  and  not  in 
any  e^eat  to  let  in  the  interest  of  the  remainderomen  on  Uic  ' 
death  of  the  tenant  for  Ufie,  to  his  own  prejucjiee^  and  to  the 
destruction  of  the  interest  he  had  in  the  premisses.   If  the  new      r  jq^  i 
lease  be  a  surrender  of  the  old  one,  it  must  so  operate  by 
ooMtruittg  the  Archbishop's  acceptajice  of  it  to  be  an  as- 
sent  on  hia  part  to  take  a  demise  from  Mrs.  Egertan  as 
owner  of  the  estate,  contrary  to  the  plain  meamng  and  pur- 
port of  the  deed,  to  the  manifest  disadrantage  of  himself; 
and  this,  though  he  now  expressly  disclaims,  and  at  no  time 

appears 
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1805.        Appears  to  liare  dftimed  fttij  interett  whidi  Mts.  Egnton 

H  ^dem      coold-givu  him  indepefideot  of  the  power.   In  Sir  E,  Clatt^% 

Earl  of  *     case^  6  Cokt,  XB,  it  is  laid  dotirn,  That  if  a  man  inake  a  feoir<- 

***fflhiirf*     fiient  to  the  nac  of  siich  persons  as  he  should  apjplotnt  by 

Apb.sf  YoBK.  win,  and  Until  appointment  to  the  use  of  himself  In  fee, 

and  he  afterwards  devise  the  land  without  any  reference  to 
his  power,  he  shall  be  considered  '^  as  declaring  bis  intent 
to  devise  the  land  as  owner,  and  not  to  limit  an  use  accord^ 
ing  to  his  anthoritj."  So  here,  vke  vena,  as  the  lease  ex* 
press! J  refers  to  the  power,  and  reserves  the  rent  to  the  per* 
sons  in  remainder,  the  parties  have  declare  their  intent,  that 
this  deed  should  operate  as  ah  appointment^  and  not  as  the 
demise  of  the  tenant  for  life.  In' Hobari,  159>  it  is  laid 
down,  ^  That  if  your  act  may  work  two  ways,  both  arising 
out  of  year  interest,  election  is  given  to  the  patient  to  use  it 
either  way  f*  on  tfae*other  hand,  ^  If  the  act.wiH  work  two 
vrays,  the  one  by  an  interest,  and  the  other  by  an  autisocity 
or  power,  and  the  aet  be  indifferent,  the  law  will  attribute  it 
to  the  interest,  and  not  to  the  anthority:*'  and  lastly, 
^  wlbere  interest  and  aathority  meet,  rf  the  party  declare 
clearly  that  his  will  is,  That  this  shall  take  effect  by  his  an- 
thorky  or  petver,  then  it  shall  prevail  against  interest;  for 
fMdut  ei  eonxf^tk)  vincnni  legemy  Now,  in  this  case,  the 
(parties  have  declared  most  clearly  and  unequivocallyy  that 
their  will  is,  that  this  sliall  take  effect  by  the  authority  or 
p<>wer.  Whether  or  hot  this  leas^  would  operate  as  between 
[  109  3  the  patties  to  it  by  estoppel,  is  not  material  for  the  present 
purpose  to  inquire ;  it  is  sufficient  to  warrant  us  in  deciding 
^  •  for  the  defendant,  if  it  did  not  pass  an  interest ;  which,  we 

we  are  of  opinion,  it  did  not.  As  In  this  case  our  judgment 
is  formed  upon  this  ground  ;  viz.  That  VLrs.^Egrrton  having 
a  power  lo  appoint,  and  an  istate  also  which  ennbied  her  to 
demise  independent  of  her  power,  both  parties  intended  an 
appointment  under  the  first,  and  not  a  grant  ont  of  the 
Hiiter;  and  that  the  deed  shall  not  be  allowed  to  opeiate 
cofftrary  to  such  their  intention  ;  it  will  not  be  necessary  io 
examine  tha  eases  of  Wihon  and  Stweti,  anc*  DavUm  v. 
Siinky,  where  the  lessees  could  have  but  one  thing  in  their 
contemplation  ;  vie.  a  demise  ont  of  the  interests  which  the 
lessors  in  those  cases  cither  had,  or  were  supposed  to  have  in 
ike  premisses  demised,    ft  may,  however,  be  observed.  That 

the 
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(be general  reasoning  to  be  found  in  those  cases,  applies  most        IB05. 
strongly  to  the  present.    The  effect  of  our  opinion  will  be,      RoTdcm. 
That  the  period  of  the  Earl  of  BtrktUy  coming  into  posses-        Earl  of 
sion  of  the  estate,  will  not  be  postponed  to  any  later  time     ^'r*^"*^ 
than  was  in  the  immediate  contemplation  of  the  devisor;  Abp.ofY<^BK. 
that  the  Archbishop  will  aoquire  no  adTantage,  and  only 
not  suffer  a.  loss  by  what  was  probably  the  mistake  of  some 
leas  cautious  or  skilful  advjser  :  and  this  result  is  what  one 
cannot  but  feel  to  be  the  real  justice  of  the  case;  .and  it 
voald  have  been  a  circumstance  to  be  regretted^  if  the  law 
bad  l^^en  found  to  be  otherwise. 

Judgment  for  the  Defendant. 


•    Clio  3 

^ 

Cp JLX  and  Otiiers  against  G  ower  and  Piggott.      ^«^» 

^  Jam*  i9tta. 

n^HE  plaiptiffs  declared  in  assumpsit^  on  a  proinissory  Theiut.  6G. 

"^  note  made  by  the  defendants^  dated  8ih  oi  April,  IbO.-),  i«thori£M.pL 
thereby  they  promised,  two  months  after  date,  to  pay  io  j!J*"**®^  *• 

the  plaintiffs,  by  the  nam^s  aAd  additions  of  Mess^.  Cole,  fromthepata. 

&c.  'the  churchwardens  and  overseers  of  the  poor*  of  the  {i,^iird'SiWiD 

parish  of  Pulloxhill^  in  the  county  of  Bedford^  or  order,  fi/.  iiidwwiify  the 

The  declaration  also  contained  the  coninion  money  counts,  rbeierorewbcre 

The  dcffendants  pleaded  won  auumpsit  as  to  all  but  6/.,  and  J^]iJ5^**'^iJ 

a  tender  of  that  sum.    At  the  trial  before  Grasr,  i.  at  the  abaoiaceiora 

last  Bedford  assizes,  a  verdict  was  found  for  the  defendants  X<At'Sre wm 

00  the  plea  of  tender^  and  for  the  plaintiffs  on  the  general  ^  pi«a  or  reader 

issue,  with  SOs.  damages ;  subject  to  the  opinion  of  the  ^  tiie  amoao& 

Coort,  on  the  following  case:—  ,  mc^v^f^ 

OntbeSSd  of  January^  1803,  one  Afciry  Tayhrf  single  Uiiaedbytbe 

woman^  being  a  pauper  of  the  parish  of  Pulloxhill,  swore  a  tooderra*^^ 

bastard  child  (of  which  she  was  then  pregnant)  to  GoR^ty  ^f"^^**'^ 

one  of  the  defendants,  who  was  apprehended  und^  a  wi^r*  hehX,  iUac  ih^ 

rant  in  that  behalf  on  the  7th  of  Jpril  following.    Shortly  SltreJJwfiJL 

after  his  arrest,  and  before  he  had  been  carried  before  any  ther  upoa  tike 
oiagistrate, '  he  offered  to  compromise  the  affair  with  the 
parish,  and  to  pay  tire  parish  officers  iO/.  if  they  would  give 
bim  time ;'  and  they  agreed  lo  take  the  20/.  by  instalments,  se- 
cured by  a  sufficient  person.  Gowtr  was  thereupon  released 
out  of  custody  at  his  request^  that  he  might  find  such  surety ; 

Vol.  VI*  G  promising 


note. 
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1805.        promifiing'to  meet  the  parish-officers  and  settle  the  business 
■^^        next  day  ;  and  he  accordingly  met  them  on  the  8lh  of  ^prtV, 
against       together  with  the  other  defendant  Piggott,  whom  Gowerot- 
I    Gowm.      fgygj  as  his  surety ;  when  it  was  finally  agreed^  between  all  the 
[.111  j     parties^  that  the  20/.  should  he  paid  by  three  instalments,  to  be 
secured  by  three  joint  promissory  notes  of  the  defendants,  to 
bear  date  respectively  the  8th  of  April.     The  first  (whereon 
the  present  action  is  brought)  at  two  months' date,  for  C ; 
the  second  at  twelve  months,  for?/.;  the  third  at  twenty? 
four  months^  for  7/.    The  three  notes  were  aocordingly  prer 
pared  hyPiggotfj  who  also  prepared  the  memorandum  afterr 
mentioned,     fiefore  the  nptet  and  the  memorandum  were 
signed,  Piggott  (in  the  presence  and  hearing  of  Gower)  asked 
the  parish-officers,  Whether  they  expected  that  the  notes 
should  be  paid  in  case  the  child  died  ?  — who  answered, 
That,  without  a  doubt,  it  would  be  expected  that  the  money 
should  be  paid  in  all  events.      Whereupon  the  defendants 
«igned.the  three  promissory  notes,  and  delivered  them  to 
the  plaintiff  Cole;  and  he  signed  the  following  memoran^ 
^um^  on  the  part  of  the  parish,  and  delivered  it  over  to 
Gower ;  which  memorandum,  dated  8th  April,  1803,  stated 
(ill  substance)  That  ^'  whereas  Marj/  Tatflor,  of  the  paristi 
of  Pulloxltillf  &c.  single  womaPr  had«  by  her  voluntary  ex- 
fimination,  tnken  in  writing  upon  oath,  before  £•  T.  a  ma- 
gistrate of  the  county,  on  the  ^d  of  January^  1803,  declared 
herself  to  be  with  child,  which  was  Kkely  to  be  born  a  bas- 
tard, and  to  be  chargeable  to  the  parish  of  Pultoxhzll,  and 
had  charged  TV.  Qowcr  with  being  the  fathef,  &c.      And 
)vhereas  the  said  fV.  Gower  and  «/,  f^iggotl  had  given  to  tbe 
parish^ofijcers  their  joint  notes  of.  hand  for  the  payincnt  of 
SOL  by  instalments,  to  indemnify  the  pariah  from  the  cpsts 
and  charges  of  maintaining  apd  providing  fof  the  child,  qf 
which  'Mart/ Taylor  was  so  enseint;   therefore  be,  Cbfc, 
one  of  the  churchwardens,  8ic.  on  behalf  of  himself  and  the  i 
rc^st  of  the  inhabitants  of  the  parUh,  did  thereby  undertake 
r  liS'l    ^1)^  agree  to  provide  for  and  maintain  such  cl^iid,  ^c.  and 
to  indemnify  TF.  Gower  (som  imaintaining  the  same,  and  all 
'  costs,  charges,  and  expences  wh'^ch  he  might  sustltin  on  acr 

count  thereof  The  first  note  became  due  on  the  llihof 
June,  1863  ;  and  on  the  17tb,  Mart/  Taylor,  the  pauper,  was 
delivered  of  a  ^till-born  bastard  child,  in  the  parish  of  Pul' 
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loxkill:  and  the  defendants  being  caUed  upon  to  discharge         1805. 
their  first  note,  tendered  51,  in  part  payment  of  it ;  but  re-         r~"~  . 
fused  ta  pay  the  remaining  SOs.  urging  that  5/.  was  the  full    ^   a/^ainti 
extent  to  which  the  parish  had  been  damnified-      The  de-       Gowm.. 
fendants  at  the  trial  proved  their  plea  of  tender  of  the  5/.; 
and  the  plaintiffs  did  not  make  out  in  evidence  that  the  pa- 
rish had  been  damnified  to  above  the  amount  of  5/. ;  but, 
oa  the  contrary,   that  they  had  only  Expended  3/.  14s.  by 
reason  .of  the  premises.     The  question  for  the  opinion  of  the 
Court  was.  Whether*  the  plaintiffs  were  entitled  to'recoVer  ?  , 

Best,  for  the  plaintiffs,  contended,-  That  they  were  entitled 
to  recover  the^  full  amount  of  the  note ;  and  not*  merely  to 
the  extent  of  the  damage  actually  sustained  by  the  parish. 
The  Stat.  18  Eliz.  c,  3,  empowers  two  magistrates  to/ charge 
the  putative  fether  of  a  bastard  child  with  the  maintenance 
of  it  after  birth.  The  stat.  6  Geo.  S,  e.  31,  enables  them  to 
commit  him  before  ihe  birth,  upon  the  oath  of  the  mother, 
Buless  he  give  security  to  indemnify  the  parish,  or  enter  in- 
to recognizcince  with  sufficient  surety  to  appear  at  the  next 
Sessions,  and  abide  the  order  there  made.  In  either  case, 
it  is  compulsory  on  the  father  to  maintain  the  child,  to  what-* 
ever  amount  th^  expence  may  be.  If  the  father  should  be 
unable  at  any  time  to  defray  the  charge,  it  must  fall  upon 
the  parish..  There  is  nothing  then  illegal  in  the  father 
agreeing  with  the  parish  to  pay  them  a  certain  sum,  at  all 
events,  in  lieu  of  the  indefinite  responsibility  which  he  [  ll3  J 
would  otherwise  lie  under,  to  indemnify  them  against  the 
charge  of  maijitenance,  they  taking  upon  themselves  such 
charge.  The  compromise  is  beneficial  to  both  parlies :  — to 
the  father,  becan3e  be  gets  rid  of^a  burden  to  an  indefinite 
amoontj  which  may  exceed  what  his  future  ability  will  enable 
him  to  pay',  and  thereby  subject  himself  to^  imprisonment ; 
aod  to  the  parish,  because  they  secure,  at  all  events,  a  cer- 
tain fond  for  the  maintenance  of  the  child,  which  they 
might  otherwise  lose  by  the  future  inability  or  absconding  of 
the  father;  and  the  child  cannot  suffer,  as  at  all  events  it 
most  be  maintained  either  by  the  parents  or  the  parish.  The 
statutes  do  not  say  that  all  other  methods  of  providing  for  a 
bastard  child  than  those  pointed  out  therein  shall  be  void; 
nor  do  they  prevent  the  father  from  making  a  contract  of 
this  scfirt  with  any  other  for  his  own  benefit  and  that  of  fait 

GC  child: 
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1805.        child :  and  if  it  were  lawful  for  him  to  have  coQtracted  with 
j^^        any  individaal  for  tbe  care  and  maintenance  of  th^child  for 
«f ai(if«l       a  certain  sum,  there  is  no  reason  why  he  may  no^  make  the 
Cawsa.      3j|m^  contract  with  the  parisb-ofBcers.    At  all  events,  if  tlic 
statute  of  GtQ*  £,  restricted  the  parish- officers  from  demand- 
iBg  of  ihe  father  any  further  security  than  what  was  suffici- 
ent to  inienuiiftf  them,  the  defendants  have  waved  the  bene- 

'  fit  of  it  in  this  instance,  by  consenting  to  give  the  security, 
after  warning  that  the  whole  amount  of  it  would  be  required ; 
and  as,  if  the  expence  had  been  more  than  the  20/.  the  fa- 
ther could  not  have  been  made  to  contribute  further,  there 
will  be  no  mutuality  in  the  contract  if  he  be  not  liable  now 
for  the  whole, 
Gaselecj  contra.  This  contract  is  void,  being  against  the 
f  114  J  positive  pi^ovisions  of  .the  legislature,  and  against  public  po- 
licy. The  object  of  the  statute  of  Creo.  2,  is  not  the  j9tfms&* 
ment  of  the  father,  but  tht  indcmnitjf  of  the  parish.  The 
words  of  it  are  express  to  that  purpose.  The  parish-officers 
then,  to  whom  this  note  was  given  in  their  official  capacity^ 
cannot  take  any  other  security  than  that  which  they  are  di- 
rected and  authorized  to  take  by  that  %|Latute  for  their  indem- 
nity* The  note  therefore,  ultra  the  expence  incurred  by 
ihe  parish,  is  without  consideration.  There  is  no  mutuality 
in  the  contract ;  for  not  being  conformable  to  the  statute,  it 
would  not  have  bound  the  parish ;  but  any  subsequenf,  or 
even  the  same  parish-officers  might  still  have  enforced  the 
provisions  of  the  statute  agaiqst  the  putative  father.  He 
never  meant  to  take  the  personal  undertaking  of  Cole,  bat  of 
the  parish,  that  he  should  not  be  called  upon  again;  and 
^s  Cole  had  not  the  authority  he  assumed  to  h^ve  to  bind  the 

*  parish,  th^  security  taken  -  of  the  fatlier  in  e]i(change  for 
Cole's  pen^onal  uadertaking  was  a  fraud  upon  the  former, 
who  could  not  be  considered  as  a  free  agent  when  he  gawe 
it,  being  in  pnstody  at  the  time.  It  is  true^  there  are  no  ne-v 
gative  words  in  this  statute  prohibiting  any  other  kind  of 
siecurity  Jrom  being  taken,  as  in  the  statute  requiringshetiffis 
to  take  bail*boqds  ;  but  the  statute  of  Geo.  2,  is  in  effect  the 
fame,  by  giving  a  new  security  to  the  parish,  and  directing 
\ht  particukir  form  of  it :  and  in  Wild  v*  Oriffln,  at  the  Sitt* 
ings  after  last  Tri^itif  Term  at  fVestmimter,  where  a  similar 

^  liote  was^giypn  in  absolute  terms,  I|ord  Ellcnbqrough  was  of 

opinion, 
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opinion,  That  the  defendant  was  only  liable  to  indemnify        18Q5. 
the  parish  ;  and  it  being  proved  that  they  hpd  been  indekn-         7, 
nified,  there  was  a  verdict  for  the  defendant:  but  further,       t^aiha 
the  Ukingsnch  a  security  is  against  public  policy*     It  is  a      CSowjbr, 
species  of  wager  upon  the  life  of  the  childy  giving  an  in- 
terest in  its  death  to  the  parish-officers,  Upon  whom  the  law      [  115  1 
devolves  the  doty  of  protecting  it;  and  who,,  in  virtue  of 
soch  contract,  take  upon  them  the  personal  custody  of  the 
infant.    In  Jont$  v.  Randali  (a)  a  wager  on  the  event  of  a 
suit,  which  would  be  good  as  between  indifferent  persons^ 
was  considered  illegal^  if  made  with  one  who  was  to  sit  in 
judgment  upon  it,  because  it  gave  him  an  interest  in  decide 
iDg  one  way* 

Besif  in  reply.  It  would  be  attended  with  great  pu1>llc 
loconTenience  if  contracts  of  this  sort,  which  are  in  cont>^ 
moo  use  throughout  the  kingdom^  were  declared  to  be  iU&> 
gal ;  for  it  frequently  happens,  that  parishes  have  no  other 
method  of  securing  to  themselves  the  ^indemnity  which  the 
legislature  intended  them,  than  by  taking  a  certain  sum  iu 
the  first-instance:  and  if  soch  agreements  be  illegal,  thepu^ 
tative  father,  after  payment  of  the  money,  will  liave  his  ac^ 
tion  fbr  money  had  and  received^  to  recover  back  the  con* 
sideration  whenever  the  child  dies*  It  is  not  to  be  presumed 
that  the  parish«K>fficer8  will  neglect  tbe  objects  of  their  care 
iQ  this  more  than  in  other  instances,  or  suffer  them  inten* 
tionally  to  perish  for  the  sake  of  getting  rid  of  the  charge. 
This  was  a  substantial  compliance  with  the  act  of  parlia-  ^ 

ment ;  and  it  might  as  well  be  said.  That  in  order  to  legalize 
ibe  security;  it  would  be  necessary  first  to  carry  the  puta<» 
live  father  before  a  magistrate.  The  statute  does  not  specify 
the  form  in  which  the  security  is  to  be  taken.  At  all.events,  -  - 
the  undertaking  by  Cole,  to  indemnify  the  father,  is  a  good 
GOQuderafion  for  his  note. 

Lord  Ellbmborouoh,  C*  J.     I  am  of  opinion,  That  tlie 
plaintiffii  are  not  entitled  to  recover  beyond  the  sum  paid  ip«      [  U^  ] 
to  Court,  whether  considering  the  contract  as  void,  upon 
principles  of  puldic  policy,  or  considering  it  with  relation 
to  the  individuals  with  whom  it  was  made,  as  a  contract  for' 
gmo  or  loss  by  persons  clothed  with  a  public  •  trust,  upon 

(fl)  Cowp.  39. 

G  3  the 
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1805.        the  subject-matter  of  tbeir  trust,  and  giving  them^n  inte- 
7  rest  in  the  maUexecuiion  ^  it*     It  is  a  shdcking  consider* 

ugainw^       ation^  that,  by  means  of  soph  a  secoriij  as  this,  the  parish- 

Goirca.  olGcers,  wlio  HatA  a  public  duty  imposed  upon  tb'em^  to  take 
care  that  the  father  shall  make  a  proper  proyisioo  for  the 
maintenance  of  the  child,  acquire  an  iaterest  that  the  child 
should  lire  as  short  a  time  as  possible.  In  the  case  even  of 
m  private  trustee,  the  Court  of  Chancery  will  not  permit  him 
to  become  a  parclmser  of  an  estate  which  be  is  entrusted  tu 
sell;  beciluse  it  gives  him  an  interest  to  lessen  the  purchase- 
/  money.  Considering  the  security  as  given  to  the  parish-offi- 
cers^ only  in  their  individual  capacity,  it  is  giving  them  a 
temptation  to  deal  with  negligence,  at  least  in  that  most  im- 
portant trust,  -^  the  care  of  children  of  tender  age,  which  is 
committed  to  them  :  but  if  made  to  them  in  their  represen- 
tative character,  and  the  parish  were  to  receive  the  benefit 
of  the  money  when  recovered,  wbicb  was  the. manifest  in- 
tention of  the  parties,  Jt  is  placing  parish-officers  in  a  situa- 
'  tion  which  the  legislatnre\lid  not  mean  to  do,  and  which 
public  policy  forbids.  The  law  did  not  mean  to  make  this 
a  matter  of  speculation,  of  loss  or  gain  to  the  parish :  it  has 
said,  That  the  security  shall  be  given  to  them,  in  order  to 
indemnify  the  parish*.  I  therefore  consider  the  law  as  hav- 
'  ing  spoken  upon  the  subject ;  and  it  having  said,  Tbat  the 
security  shall  be  taken  for  an  indemnityy  it  has  excluded 

r  117  J  every  other  consideration.  '  The  parish-officers  are  not  to 
speculate ;  but  to  take  ihe  security  as  a  matter  of  public 
duty,  in  the  form  prescribed  by  the  act :  and  taking  it  in  the 
form  they  have  done,  is  contrary  both  Xq  the  direct  letter  and 
to  the  general  policy  of  the  law* 

Grose,  J ;  There  are  two  ways  of  considering  tl.i is  sesa* 
rity :  the  one  legal,  the  other  illegal.  The  legal  way  of  con- 
sidering it  is  in  conformity  to  the  directions  of  tbe  act  of 
Geo.Q;  as  a  note  o{  indemnitif;  and,  as  such,  it*  would  be 
proper  and  legal :  but  in  that  view  of  it,  the  tender  made 
was  more  than  enough  to  coyer  the  expences  incurred.  In 
the  other  mode  of  considering  it,  as  a  security  for  a  certain 
sum,  payable  at  all  events,  it  is  illegal.  The  persons  to 
whom  it  wai  given  are  the  parish-officers,  upon  whom  a 
•duty  is  thrown  by  law,  and  authority  given  to  them  to  take 
security  for  indemnifying  the  parish*  against  the  charge  of 

main- 
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iDaioUtDiBg  bastard  childreri.     Tbeycahnot,  therefore,  con-  •     1^^* 
vert  a  power  given  them>  for  the  mere  purpose  of  indemnay,        q^^^^ 
into  a  matter  of  bargain  and  apeculaition  upon  the  life  and       «ir«n»e 
death  of  the  child,  thereby  making  it  the  interest  of  the  pa- 
rish to  get  rid  of  the  child  as  soon  as  possible :  and  though 
nothing  of  that  sort  appear  in  the  case  before  the  Court,  yet 
out  of  Court  such  things  have  been  heard  of;  and  it  is  ob-r 
vious  that  they  may  happen.     It  is,  however,  enough  to  say. 
That  the  taking  of  an  absolute  security  is  against  the  policy 
of  the  law,  which  meant  only  to  secure  an  indemnity  to  the 
parish.     Parish-oiBcers  ought  to  pursue  the  statute;   and 
not  to  lay  a  wager  in  effect  on  the  continuance  of  thechild'ft 
life.     The  practice  leads  to  public  inconvenience,  and  is    > 
contrary  to  their  duty.     The  power  given'  th^m  by  the  sta- 
tute may,  in  this  manner,  be  converted  into  an  engine  of     [  1 18  J 
oppression,  by.  their  enforcing  the  security  taken  for  the 
whole  sum  before  the  whok  expence  has  been  incurred  by 
the  parish. 

Lawrbncb,J.  I  agree  with  the  rest  of  the  Court  upon 
t^e  construction  of  the  statute,  though  1  confess  I  hare  had 
some  doubt  upon  the  inexpediency  of  the  practice  which  b&s 
prevailed ;  for  it  may  often  happen,  that  the  putative  father 
may  be  abl.e  to  procure  friends  to  enter  into  security  for  him 
to  a  certain  amount,  who  would  not  undertake  to  indem- 
nify the  parish  to  an  indefinite  extent ;  and  they  may  thus 
be  left  without  any  other  security' than  the  precarious  future 
responsibility  of  the  putative  father  himself.  The  statute, 
however,  certainly  meant  merely  to  indemnify  the  parish, 
and  not  to  create  a  speculation  of  loss  or  profit  to  them  upon 
the  life  or  death  of  the  child ;  and  the  pc^rish-officers  should 
have  no  temptation  to  be  careless  in  the  execution  of  their 
trust!  and  it  must  be  admitted,  that  they  will  not  have  the 
same  interest  to  take  care  of  the  child,  for  whose  maintenance 
they  have  received  security  for  a  sum  certain,  as  if  it  were 
taken  only  for  their  indemnity*  Upon  the  whole,  therefore^ 
veigbiog  the  inconveniences  on  either  side,  it  is  better  to 
abide  by  the  strict  letter  of  the  statute. 

La  Blamc,  J.  I  agree  with  my  brothers,  upon  the  ground 
of  public  policy.  The  legislature  have  marked  out  to  the 
parish-officers  what  line  they  are  to  pursue  in  taking  the  re-  ^ 

quired  seeuritj,  and  their  duty  towards  the  children.    The 

G  4  parish* 
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•   ■  .         - 

1805.  parish-oflicere  are  to  call  upon  the  fttber  to  give  tecarity,  for 
^~  indenmirjing  the  parish  agaiost  the  change  of  fluintaiiiiBg 
mgmuai  the  child,  whom  they  are  boand.  to  tee  proTided  for  aod 
?\^g^  takeo  care  of;  aod  the  fatbec  is  to  be  committed  if  he  do 
nor  give  socb  secf  ritj,  or  eater  into  recognisance  4o  appetr 
at  the  next  Quarter  Sessions,  and  abide  their  order.  It  if 
said.  That  the  father  might  enter  into  sach  a  contract  with 
any  individual ;  but  we  most  distingnish  this  from  a  cob- 
tract  whh  private  individuals:  It  is  m  contract,  with  these 
.  plaintifls  as  parish-officers;  and  most  therefore  be  construed 
with  reference  to  the  statute,  which  directs  the  security  to 
be  taken ;  the  object  of  which  was,  the  indemnity  of  the 
parishioners  against  the  burden  of  maiotaining  the  child* 
Now  that  object  caonot  be  attained  by  taking  an  absolote 
security,  in  the  first  instance,  so  well  as  by  taking  it  as  sq 
indemnity ;  for  if  the  money  be  received  immediately^  the 
benefit  is  to  those  persons  only  who  are  then  living  in  the 
parish,  while  the  burden  may  be  thrown  on  future  parish- 
ioners ;  whereas  the  act  meant  that  those  who  were  to  bear 
the  burden  should  have  the  benefit  of  ttie  indemnity.  Be* 
aides  which,  by  taking,  an  absolule  security,  a  temptation  is 
tiolden  out  to  the  parish-officers  to  neglect  their  duty.  On 
ihese  grounds  1  agree  that  the  postea  should  be  delivered  to 
the  defendants*  Postea  to  the  defendants. 


r  iqo  1    *  Doe,  on  the  Demise  of  Steicklakd  and  Another, 
TumUy^  against  Sp£NC£  and  Another. 

Usdersn  HPHIS  was  nn  ejectment  on  a  demise,  laid  the  day  after 
ajnceaeotby  a  ^  Old  Ladjf'day  last,  brought  to  recover  a  farm  in  York- 
fkrm  «M<reater  «Wir,  part  of  certain  estates  vested  in  trustees  for  chariuUe 
oathetiitase  mt%^  of  which  the  defendants  were  tenants  from  year  to 
nai«Mdontke  year;  and  the  single  question  was,  iVIiether  tbey  bad  re* 
•SJ?  tt!f  *"  cewtA  a  legal  notice  to  qoii  ?  The  tenancy  commenced  at 
preiniftei  at  Old  Lady-day  \  and  the  defendants,  by  a  written  agreement, 
JTwiorf  aid '  -dated  i^th  of  July  y  Mil,  between  thein  and  the  trustee?, 

that  when  he  «       ^   .. 

left  I  he  farm,  he  thonlrf  quit  the  samebSocordinff  ttf  the  timef  of  entry  at  af<iresai(t  i"  and  the 
rent  was  reserved  hair-yearl j  at  Michaelmai  and  Lady*day,  «*-  hetd|  that  a  notice  to  qait«  de- 
ItTeivd  half  a  year  iMforc  Lady-day,  hut  leti  than  lulf  a  year  hefore  Caodlenat,  wm  %qqA  % 
the  taking  bcinic  in^ubtiaore  from  Lady-dsy,  with  a  privileice  for  the  incomisf  tenant  to  ea- 
t«r  oa  die  srabiD  land  at  Caadlenuft,  for  tbs  lake  of  ^onshing,  dec 

agreed 
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agreed  to  become  tennnts  under  the  trustees  for  the  farm,        1805. 
which  was  described  as  being  then  in  their  Q#n  oceapatloni         "^^ 
''and/o  enter  on  the  same  premisses  as  follows;  namely,        againu 
pn  the  tillage  land  at  Candlemas  last  past^  and  on  the  Jiouse      Spskcs. 
ami  all  other  the  premisses  at  Lady^day  following;    and  that 
whenever  tb%  (the  defendants)  left  the  said  farm,  th^y  should 
guit  the  same  aci^orditig  to  the  times  of  entry  as  aforesaid  J^ 
The  defendants  also  agreed  to  pay  the  rent  {\IL  I9s.)  half- 
yearly  :  at  Michaelmas  and  Lady-day.     Thfe  notice  to  quit 
was  dated  and  served  on  the  S3d  oiAugasi^  ]  803,  to  iptit  at  the 
eadofthe  year;  and  a  receipt  for  half  a  year's  rent  due  at  Old 
Lady-dayj  iSCMt,  was  proved  to  have  been  taken  by  the  de* 
fendants.    On  this  evidence,  the  defendants  counsel  tbn- 
tended  for  a  nonsuit  at  the  trial,  before  Chambre^  J.  at  the 
last  York  assizes,  on  the  ground  that  the  period  between  the 
Si3d  of  Augusi^  when  the  notice  to  quit  was  served,    and 
either  Nem-ot  Old  Candlemas  (a),  the  time  for  quitting  the 
tillage  \sknd,  was  less  than  half  a  year.    It  was  settled  how-      f  ^«'  3 
ever,  that  the  plaintiff  shonld  take  a  verdict,  with  liberty  for 
the  defendants  to  apply  to  enter  a  nonsuit.    Such  applica- 
tion was  accordingly  made  in  Michaelmas  term  last)  and  a 
rule  fifVt  obtained ;  against  winch 

Park  and  IV.  Walton  now  shewed  cause,  and  relied 
upon  the  case  of  Doe  )i,  Dagget  y.  Snowdon  (6),  as  in 
point;  where  the  tenant  having  entered  on  the  farm,  on  an 
agreement  to  hold  the  arable  land  from  Old  CandlemaSj  the 
pasture  from  Old  Ldidy^day^  and  the  meadow  from  Old  May* 
3ay,  the  rent  being  reserved  half-yearly  at  Old  Michaelmas 
and  Lady^daySj  a  notice  delivered  before  <7/J  Michaelmas  to 
quit  at  Old  Ladjf'-day  was  holden  to  be  sufficient.  It  was  in- 
deed said  in  the  argument  of  Doe  v.  Calvert  (0»  that  the 
case  of  Dot  v»  Snowdon,  had  been  (Questioned  by  Lord  Ken^ 
jfofi,  in  an  ejectment  tried  before  him  at  Stafford,  in  1788, 
upon  the  demise  of  Lord  Grey  de  tVilton;  hut  a  distinctfon 
was  noticed  by  the  Court  between  the  two  cases  cited  in 
giving  judgment  in  the  principal  case,  that  it  did  not  appear 
iQ  Lord  Cfrey  de  Wilton^s  case  whether  the  notice  to  quit 
were  given  half  a  year  before  Lady^day,  when  the  rent  was 

(«)  Old  Candlsmas  is  now  the  14th  sf  Febniary.       (ft)  1  Blac.  Rep.  1^24* 
(cj  %  Esstf  389,  4* 

*  payable^ 
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1S05.        payable,  or  not,  so  as  to  bring  it  within  the  rule  laid  downed 

Do,         Doe  V.  Snowdon,    Now  here  the  notice  was  given  above 

mgttimi       half  a  year  before  Old  Ladjf^day,  though  not  half  a  year 

before  Old  Candlemas.    In  Doe  v.  Snowdon^  the  Court  taid^ 

That  the  true  cqnstruction  of  such  an  agreemej^  as  this  was^ 

that  it  was  an  holding^  from  Lady^ay  to  LaM^day^  with  a 

licence  to  the  incoming  tenant  to  enter  th^'^rable  land  at 

Candlemasy  to  prepare  it  for  the  Lent  corn  y  and  that  the  re* 

C  IS3  ]      quiring  so  early  a  notice  to  quit  to  be  given  as  on  the  I3th  of 

August  J  would  be  only  giving  the  tenant  an  opportunity  to 

.  injure  the  land,  by  taking  a  second  crop,  of  hay  from  the 

meadows.    And  they  referred  to  a  case  of  Doe  d.  Earl  of 

Egremont  v.  Clayton,  at' York  summer  assizes,  I7989  where 

Mr.  JosUce^Rooke  held,  that  a  notice  toqaiti  given  conform* 

ably  to  the  rule  laid  down  in  Doe  v.  Snowdon,  was  sufficient. 

Cockellj  Serjt.  in  support  of  the  rule.    The  case  of  Doc 

•  -y.  Snowdon^  turned  upon  the  custom  of  the  country,  which 
may  be  let  in  as  evidence  of  the  holding  where  no  express 
contract  appears  ;  but  cannot  govern  a  case  like  the  present, 
where  the  parties  have  committed  the  precise  agreement  be- 

.  tween  them  to  writing,  which  niust  speak  forutself.  H^re 
there  is  no  ambiguity  in  the  contract ;  for  the  tenants  were 
not  only  to  enter  on  the  different  parts  of  the  premisses  at 
di£Ferent  times,  which  must  therefore  constitute  a  distinct 
holding  of  the  respective  parts  from,  the  respective  times ;  but 
it  was  expressly  stipulated,  '^  That  whenever  the  tenants  left 
the  said  farm,  they  should  quit  the  same  according  to  the 
times  of  entry  as  aforesaid.**  The  whole  forms  one  entire 
contract,  and  no  part  can  be  expunged  :  neither  can  it  be 
controlled  by  any  supposed  custom  of  the  country  in  direct 
opposition  to  the  terms  of  the  contact ;  in  this  respect  also 
it  is  distinguishable  from  tbe  former  case.  [Lord  Ellenbo* 
rough,  Ci  J.  The  agreement  to  quit,  according  to  the 
times  of  en(ry,  is  no  more  than  what  the  law  would  have 
implied  if  it  bad  not  been  so  expressed,  and  therefore  cannot 
differ  this  case  from  that  of  Doe  v.  Snowdon,  Le  Blanc,  J» 
The  custom  of  the  country  would  not  make  the  tenant  quit 
at  a  different  time  from  that  at  whidb  he  entered.]  Th^ 
custom  is  not  regular  or  general :  it  is  different  in  different 
r  iqf^  "1  parts  of  Yorkshire.  It  is  considered  merely  in  the  nature  of 
a  privilege  to  enter  on  the  arable  before  the  test  of  the 

faimj 
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farm  ;  bot  here  it  is  stipdiated  for^  and  forms  part  of  the        1805. 
ooatract*  "TT" 

Dos 

Lord  Ellenborovou,  C.  J.  The  rule  of  law  originally  mgaintt 
was,  that  reasonable  notice  to  quit  should  be  given  where  Sfe»c*. 
notice  was  necessary  between  Utidlord  and  tenant.  What 
notice  shaliiie  deemed  reasonable,  has  received  a  construe- 
tiob  so  long  ago  as  the  reign  of  Hen*  8ih,  in  a  case  in  the 
yearbooks  {a\  that  it  shall  be  half  a  year's  notice.  Then 
the  case  of  Doe  v.  Snojcdon  has  decided,  That  th^  notice 
to  quit  shall  refer  to  the  substantial  day  of  entry  of  the  te- 
nant, though  he  may  have  before  entered  on  the  arable  land 
for  the  benefit  of  ploughing  and  preparing  it ;  and.  That 
the  incoming  tenant  may  have  the  privilege  of  entering  up- 
on him  for  the  same  purpose  antecedent  to  the  time  of  the 
notice ;  and  there  is  a  particular  convenience  in  having  it 
so;  for  if  the  landlord  were  bound  to  give  his  notice  in 
August  irpon  a  Lady^day  taking,  the  tenant  would  be  warn- 
ed of  it  time  enough  to  enable  him  to  lay  up  bis  pasture- 
ground  after  the  first  cutting,  and  take  a  second  crop  of  hay, 
¥rhich  would  be  very  injurious  to  it;  and  which  inconve- 
nience will  be  avoided  by  the  tenant's  not  having  notice  till 
Michmelmas  of  his  tenancy  being  meant  to  be  put  an  end  to. 
Therefore,  on  the  authority  of  that  case,  we  may  consider 
that  the  substantial  time  of  entry  by  the  tenant  on  the  farm 
was  at  Lady-day,  from  whence  the  rent  was  made  payable;  f  184  1 
with  a  privilege  to  the  tenant,  on  the  one  hand,  to  enter  on 
the  arable  land  before  that  period,  for  the  purpose  of  pre- 
paring it;  and,  on  the  other  hand,  a  stipulation  by  him 
when  he  quits  the  farm  to  allow  the  same  privilege  to  the 
incoming  tenant.  Such  appears  to  have  been  the  general 
rule  of  construction  laid  down  with  respect  to  takings  of 
this  sort;  and  being  convenient  in  itself,  it  is  better  to  abide 
by  it.  The  particular  terms  of  the  agreement  at  first  struck 
me  as  raising  a  distinction  between  this  and  the  case  of  Doe 
V.  Saowdon^  but,  upon  further  consideration^  I  think  they  , 


(fl)  i^Hen.  8, 15,  b.  16*  ThU  it  referred  to  in  the  MS.  note  of  Thro?:- 
aivrtoii  oQ  the  demise  of  Woadby  v.  Wbelpdale,  B.  R.  Hit.  9  Geo.  3,  from 
vheooethe  short  note  of  thatcate  mentioned  in  BuU.  Ni.  Pri.  96,  it  takeo, 
whidi  di)ei  not  meotiun  that  point.  The  conclation  of  the  note  of  Lord 
Mai»fleM*t  jadgment  in  the  MS.  is,  *'  13  H.  89  15,  b.  half  a  year't  notice  so 
tncteot  as  Henry  Sth's  time.  Lodgings,  tfarse  months  notice  sufflcient.  And 
dUf  &ght  t.  Oarhy,  i  Term  Aep.  i6i|  j/ 

* .  "     mean 
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1805.        tnean  in  effect  tbe  some  thiog,  thai  the  sobstAotisI  time  of 
^T"*        €ntry,  vith  respect  to  the  doratioo  of  the  tenancyj  wai  at 
mf^tXm^       Lady^day,  from  whence  the  rent  was  to  begin  running,  and 
SraacB.      q^  ^^  |||^  ^^y  ^hich  is  anticipated  by  the  privilege  for  en- 
tering on  the  arable  land.  > 

GaosB,  J.  The  entry  of  the  incoming  tetiant  on  the 
arable  lands  at  Canditma$,  is  merely  for  the  privilege  of 
ploaghing  at  a  time  of  the  year  when  the  land  is  of  bo  use 
to  the  outgoing  tenant ;  that  is  a  known  fact :  and  the  case 
of  Doe  Tk  Snowdon  has  put  a  legal  construciioa  upon  this 
sort  of  agreement ;  so  ueeful  and  reasonable  that  I  should 
be  sorry  to  disturb  it,  especially  after  so  long  an  acquies- 
cenccj  when  it  has  become  the  known  rule  of  the  country : 
•nd  upon  such  a  subject,  it  is  roost  important  that  there 
should  be  some  fixed  reasonable  rule  to  guide  landlords  and 
tenants. 

liAWABacs,  J.  The  rule  of  law  is^  that  reasonable  notice 
to  quit  shall  be" given,  in  order  to  determine  a  tenancy  from 
year  to  year.  The  question  is,  What  i;^  reasonable  notice  I 
r  IS5  3  ^^^  ^^^  ^**  ^^°S  ^S^  decided  to  be  half  a  jear  with  respect 
to  houses  and  farms ;  and  it  has  been  further  considered^as  a 
substantial  notice  for  half  a  year,  if  given  with  reference  to 
tbe  time  of  entry  on  the  bouse  and  priticipal  part  of  tbe 
farm ;  from  which  time  the  rent  is  calculated,  though  it  were 
agreed  that  the  incoasing  tenant  should  enter  before  on  tbe 
arable  land  at  a  time  when  the  actual  tenant  of  tbe  premis- 
ses could  not  be  prejudiced  by  it :  from  Candlemas  to  Ladif" 
day  being  considered  as  a  time  when  such  land  is  of  no  use 
to  the  outgoing  tenant,  but  only  to  the  incoming  tenapty  who 
IS  to  prepare  it  for  the  future  crop.  Then  considering  tbe 
case  as  the  Court  of  C.  Bk  did  in  Doe  v.  Snowdon,  tbe 
agreement  is  no  more  than  securing  a  liberty  for  the 'in* 
coming  tenant  to  enter  on  the  ploughing  land  at  CandkmaSf 
the  substantial  taking  and  time  of  entry  of  the  tenant  being 
from  and  at  LaJff-dajf*  There  is  nothing  in  the  terms  of 
the  contract  about  the  time  for  notice  to  quit  to  be  given  | 
that  question  arises  out  of  the  true  construction  of  tbe  coo^ 
tract  taken  altogether.  I  know  that  in  some  counties  it  is 
stated  in  the  agreement,  That  the  incoming  tenant  sbsH 
have  liberty  to  enter  at  such  a  time  to  plough  tbe  land « sad, 
perhaps^  that  is  the  more  cautious  way  of  wording  the  coit' 

tttctj 
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tract;  bat  the  .terms  here  used^  though  not  so  accurately         ISQ^f 
wordedf  mean*  I  tbink^  the  same  thing.  Z 

La  Blanc,  J.    This  case  falls  directly  within  the  fale  of       ^Mimsi 
coDstmctioB  laid  down  in  Dot  v.  Snowdon  ;  and   if  there      '">'<^*« 
were  conflrctiog  cases,  I  should  abide  by  that  as  the  most 
useful  in  experience,  and  not  contrary  to  law.     According 
to  that  case  then,  the  Court  will  look  to  the  substantial  time 
of  the  holding;  which  is  from  Ladt^dayj  the  rent  being 
payable  at  Michaelmas-day  and  Ijady»day ;  though  for  con^     [  12G  ] 
▼eoience  sake  the  incoming  tenant  is  to  enter  on  the  arable 
land  at  CandUmaf*      Such  land,  from  Candlemas  to  Lady' 
day,  is  not  in  a  condition  to  yield  profit  to  the  outgoing 
tenant ;  and  the  only  sense  of  requiring  previous  notice  to 
be  given  bim  to  determine  his  tenancy  is,  that  .he  may  not 
be  injured  and  deprived  of  his  pi;ofits  by  being  turned  out 
OQ  a  sudden,  or  on  short  notice  \  but  it  is  no  injury  to  him     ^ 
for  the  incoming  tenant  to  come  in  upon  the  arable  lands  at 
Candlemas, 

Rule  discharged.     ^ 


The  King  against  SouxnERTON,  one,  &c#         J^T'^'th 

T'HIS  was  an  information  filed  by  the  Attorney-General  Threateoing  iiy 

against  the  defendant,  an  attorney  of  this  Court;  Upon  wise/ to  pntis 

which  be  was  tried  and  convicted  at  the  last  assizes  for  tlie  motion  a  ^roie- 

cutionliyapob* 
lie  ofllcer  tote- 
eoiff  pevsltifs  for  Mlitnx  Fryar't  Babaar  without  a  stamp  (whfrli  by  stat.  41  Geo,  3,  c.  56, 
it  prohibifed  to  be  Tcaded  without  a  staixi]^ed  label)  for  the  purpose  of  obtaining  money  to 
•tiy  the  pmaecntloii,  is  not  i uch  a  threat  as  a  firm  sod  prudent  man  may  ^ot  be  expected  to 
ictiit)  afidf  Iberefore,  la' not.  ia  itielf  ao  indictable  oflence  at  common  law,  althotm^h  if  b« 
allefed  that  the  money  was  obtained  1  no  reference  being  made  to  any  statute  which  prohibits 
lacb  attempt. 

Bat  it  leems  that  such  an  oflence  is  indictable  upon  the  stat«  18  Fliz.  c.  5,  s.  4,  for  regulat- 
iB* common  informers,  which  prohibits  the  talcing  of  money,  wirhour.  consent  of  Court,  under 
colour  of  procen,  or  without  proceM,  from  any  person^  upon  pretence  of  any  offence  against  a 
peaallaw. 

Bat  ao  indictment  for  any  attempt  to  commit  snch  a  s^afntable  misdemeanor  can  be  unstained 
SI  a  mbdemeaoor.at  commoa  law,  without  at  least  bringing  the  offence  ioteaded  within,  and 
laying  it  to  be  againsr,  the  statute. 

Ttoogli  if  the  party  00  threatened  had  been  alleged  to  be  gaUty  of  .the  olEence  imputed  with« 
IB  the  statute  iopoffing  the  duty  ami  creating  the  penalty,  <iuch  an  attempt  to  comj>ound  and 
•title  a  public  prosecution  for  the  salce.  of  private  lucre,  ii  fraud  of  the  revenue,  and  against ' 
the  policy  of  the  statate*  which  gives  the  penalty  hs  auxiliary  to  tiie  revenue,  and  in  furrher- 
aooeof  public  justice  for  example's  salce,  might  also,  upon4;eneral  principles,  have  been  dcem- 
td  a  ittfflcicat  grottod  to  sustaia  the  indictment  at  commea  law# 

county 
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f805«        county  of  Somerset^  upon  the  fourth' and  subsequent  counts. 

Th"^         TJie  fourth  count  charged^  That  the  defendant,  on  the  23d 

agttimt       of  August,  1803,  wickedly  ai^d  corrnpily  intending  to  abuse 

(ovTMEAToif.    the  laws  made/or  the  prdUction  of  his  Majesty s  revenue ySini 

suppoit  of  his  governoient,  to  the  oppression  of  the  subject, 
and  to  his  own  corrupt  gain,  and  thereby  to  bring  the  same 
laws  into  hatred  and  contempt/' and  without  any  purpose 
[  127  3  of  causing  the  same  to  be  carried  into  legal  execution*'  for 
the  good  of  the  realm,  sent  a  letter  of  that  date  to  $•  and 
W.  AlUttj  to  the  tenor  and  effect  following,  viz.  '*  Sirs,  I 
(the  defendant)  am  applied  to,  to  prosecute  an  information 
against  you  (the  Aliens)  for  selling  certain  medicines  with- 
out stamps,  i  have  told  the  parties,  That  all  such  informa? 
tions  must  now  be  pr6secuied  by  the  public  officer;  and 
have  advised  them  to  let  me  write  you  oi\  the  subject^  and 
hear  what  you  have  to  say.  If  I  can  he  of  any  service  to 
you  in  stopping  ihem^  you  will  write  me  accordingly ;  and 
I  will  get  the  best  terihs  I  can"  (signed  by  the  defendant) 
with  intent  to  extort  and  procure  money  from  the  said  jR. 
9ind  W.Allen,  for  the  purpose  of  presenting  the.  said  pro- 
secution. In  the  said  letter  alleged  to  be  intended  against 
the  said  72.  and  W.  Allen,  from  beings  commenced^  to  the 
great  damage,  &c.  and  against  the  peace,  &c. 

The  fifth  count  (a)  charged  that  the  defendant,  for  his  own 
corru)>t  advantage,  unlawfully,  wilfully,  and  corruptly,  did 
**  attempt  to  extort  and  procure  from  R,  and  JV,  Allen  \0K 
^^  by  threatening  them  that  a  prosecution  should  be  com- 
''  menced  against  them,''  under  and  by  virtue  of  the  statutes 
in  that  case  made,  for  having  sold  a  certain  medicine^  viz. 
Fryar's  Balsam,  uithout  a  stamp,  unless  they  should  pay 
10/.  for  the  purpose  of  preventing  such  prosecution  from 
taking  place  ;  with  intent  to  gain  corrupt  advantage  to  hini« 
self,  to  the  great  vexation  and  oppression  of  the  subject;' 
and  therebv  to  bring  the  laws  for  the  support  and  protection 
of  i\ie  revenue  into  hatred  and  disrepute,  &c.  and  against 
the  peace,  &€.  The  sixth  count  was  for  thnatening  the 
Aliens  that  they  should  be  prosecuted,  under  the  statutes  in 
f  12S  ^       ^'^^^  ^^*®  made,  Jor  hating  sold  medicines  witliout  stamps, 

'  (a)  Thii  and  tbe  subicqacDt  countss  varied  from  the  fourth^  in  not  itatiof 

the  Icltcr.  .  • 

with 
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with  iQlent  to  obtain  and  extort  money  from  them,  under        1805,  . 
pretence  of  patting  a  ^top  to  such  prosecution,  against  the      'viT^    * 
peace,  &c.     Tbere^ere  other  similar  comits^  for  threaten-       agaimt 
ing  other  persons  in  the  same  manner  and  with  the  like  Spoia«»TOjr, 
intent.    The  fourteenth  count  stated,  That  thcf  defendant, 
with  intent  to  abuse  the  revenue  laws,  8cc.  (as  before)  and 
without  any  purpose  of  causing  the  same  to  be  carried  into 
legal  execution  for  the  public  good^  unlawfully,  &c.  ^'  threat-  « 
eued  JL  Pratchett  with  the  prosecution  of  an  information 
against  him,  for  selling  certain  medicines  without' stamps,** 
with  intent  to  extort  money  from  him;  to  induct  the  defend" 
ont  to  prevent  any  such  prosecution  frbm  being  commenced 
against  the  said  J2.  P.  and  to  procure  corrupt  gains  to  him- 
self, to  the  great  oppression,  &c.  and  against  the  peace,  8cc. 
The  fifteenth  count  contained  the  same  allegations  as  the 
last ;  and  added  fiiTther,  That  the  defendant  then  and  there 
unlawfully  received  from  R«  Pratchett  10/.  for  the  purpose  of 
preventing  such  prosecution  from  being  commenced  against 
him^  to  the  great  oppression  of  the  subject,  8cc.  and  against 
the  peace,  8lc.     None  of  the  counts  concluded  against  the 
statute,  , 

Burroughs  in  Michaelmas  Term  last,  moved  to  arrest  the 
judgment,  observing,  That  if  the  indictment  were  support- 
able  at  all,  it  must  be  so  upon  the  princi})le  laid  down  in 
Rex  y.  Scqfield(a),  That  an  attempt  by  any  act  done  to  corn- 
mit  a  misdemeanor,  though  not  completed,  is  itself  a  mis- 
demeanor. Th^t  the  offence  imputed  in  the  fourth  count  of 
this  indictment  is  the  sending  a  threatening  letter;  and  in 
the  other  counts,  generally  threatening  certain  persons  with 
a  prosecution,  to  recover  penalties  for  certain  supposed  of-  r  j^g  l 
fences  against  a  penal  law,  in  order  to  extort  money  from 
them  for  staying  the  prosecution.  But,  1st,  Such  a  threat 
constitutes  no  offence  at  common  law,  being  merely  nuga- 
tory. Sdly,  It}  order  to  make  such  an  attempt  at  Extortion 
(as  it  is  called)  an  offence,  it  must  at  least  be  shewn  to  be  a 
threat  to  prosecute  for  something  which)  if  done  by  the 
party  threatened,  would  t^c  a  prosecutable  offence  by  some 
law;  whereas  the  charge  threatened,  of  prosecuting  for  sell- 
jog  medicines  without  a  stantp^  is  not  a  sufl^cient  description 

(a)  Cald.  397,  403. 

of 
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•    1805.        of  the  ofibnce  withtn  the  stat.  42  Geo.  3,  c.  56,  creating  the 

The  Kiifa     ^^^Yi  ^^e  evasion  of  which  .was  imputed  by  the  threat ;  for 

against       sec,  S  imposes  the  duty  generally,  and  ascertains  the  rat/e  of 

povTBBRToir.    j^^     Sec,  7  requires  the  commissioners  of  stamps  to  provide 

the  necessary  stamps.  Sec.  10  requires  the  vendors  of^uch 
medicines  to  apply  to  the  coqamissioners  far  jfaper^covefif 
wrappersy  or  labelsy  to  be  affixed  to  the  medicines.  Sec.  U 
requires  the  commissioners  to  prmt  on  the  said  paper-covers, 
wrappers,  or  labels,  some  mark  or  words,  to  denote  the  du- 
ties, which  shall  be  delivered  to  the  verfdors ;  and  that  such 
covers,  wrappers,  or  labels,  shall  be  fixed  on  such  mediciDes 
before  they  are  exposed  to  sale;  and  then  $ec,  12  gives  li 
penalty  of  10/.  against  the  vendors  of  such  medicines,  wiik^ 
out  having  proper  covers,  wrappers,  or  labels  fixed  to  them. 
That  therefore  is  the  offence  created  by  the  act.  Again  : 
The  act  does  not  require  a  stamped  labeFfor  nil  medicines; 
but  for  such  only  as  are  described  in  the  igth  section,  which 
refers  to  a  schedule  at  the  end  of  the  act,  describing  the  dif- 
ferent medicines  by  name.  The  counts  then,  all  bnt  one, 
which  charges  a  threat  of  prosecution  for  selling  Fryar*$ 
Balsam  (one  of  tiie  medicines  named  ia  the  schedule)  are 
defective,  in  not  shewing  that  the  medicines  charged  to  be 
r  ISO  1  sold  were  such  as  required  stampedjabels;  and  that  one 
CQjint  is  open  to  the  objection,  that  the  offence  is  not  laid 
to  be  against  the  statute,  and  to  the  other  general  objec- 
lions  mentioned.  Sdly,  As  every  person  must  be  presumed 
to  know  the  h|w,  and  as  the  stat,  43  Geo.  3,  c.  73  (which 
gives  a  new  sch^dtile,  and  incorporates  it  with  the  former 
act)  prohibits  (s.  4)  any  person,  except  the  Attorney  Gene« 
,ral,  and  the  officers  aathorized  by  the  commissioners  of 
stamps  to  sue  for  penalities  uuder  that  act,  the  parties  threatt 
ened  must  have  known  that  it  was  not  id  the  power  of  the 
defendant,  either  to  have  instituted  or  relinqQished  any  pro- 
secution against  them,  even  if  they  had  been  guilty  of  any 
offence  within  tlie  law,  which  th?y  are  not  alleged  to  have 
been;  and  therefore  that  he  could  not  by  possibility  have 
executed  his  threat. 

The  Attorney  General  was  heard  against  the  role  on  the 
lasit  day  but  one  of  last  term  ;  but. for  want  of  time,  the 
case  was  ordered  to  stand  over  for  further  argument  till  this 

term. 

The 
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Tie  Court  then  expressed  great  doubt,  whether  the  sort  of        2805. 
threat  conuined  in  the  letter^  stated  ia  the  4tb  count,  and      •riTTl* 
stated  generally  in  the  other  counts,  were  such  as  was  in*       i««6Mt 
dictable  at  coramoa  law,  being  no'  more  than  a  threat  to  Souxaaa^ipf*' 
bring  an  action  of  de1)t,  for  penalties  under  a  statute,  which 
a  firm  man  might  well  be  presumed  to  resist.    They  desired, 
therefore,  that  the  case  might  be  argued  on  this  general 
principle  :  and  observed  further.  That  the  indictment  was 
not  framed  on  the  stat.  I8£/tz«  c.  5,  s.4,  which  goes  tbe 
length  of  prohibiting,  under  certain  penalties,  and  disabili- 
ties^ any  person,  either  under  colour  or  pretence  of  process,        101  ^ 
OT  without  process^  upon  colour  or  pretence  of  any  matter  of    L  ^^^  J 
offence  against  any  penal  law,  from  taking  any  money  or  re- 
ward, or  promise  of  reward,  without  consent  of  Court.     Hot 
was  it  framed  on  the  stat  SO  Geo.  S,  c.  24,  which,  makes  the 
seodio*g  of  any  letter,  threatening  to  dccuse  any  person  of  any 
crime,  punishable  by  law  with  death,  transportation,  pillory, 
or  other  infamous  punishment,  with  intent  to  extort  or  ga^n 
money,  &c.  an  offence :  and  they  asked.  Whether,  b^ore 
the  last-mentioned  statute,  there  were  any  case  in  the  books 
of  an  indictment  at  common  law  for  such  a  threat,  even 
where  money  was  obtained^  unless  where  the  threat  were  of 
personal  violence,  or  calculated  to  create  such  fear  aa  might 
be  supposed  to  operatelo  comtanttm  virum,  so  as  t9  consti- 
tute  robbery,  or  unless  the  offence  were  laid  in  conspiracy. 
They  also  noticed,  that  the  several  counts  alleged.  That  the 
threat  Was  made  with  fotent  to  ejtor^  money;  but  that  «»# 
toTtion  meant,  properly,  the  illegal  obtaining  of  money  from/ 
another,  under  pretence  of  right, 

Tbe  Attorney  General,  Gihb%,  Lens,  Serjt*  and  Dampier, 
shewed  cause  against  thd  rule  in  this  term.  The  indictment 
is  founded  on  the  assumption,  that  the  ihr«*atening  to  put  in 
force  a  penal  statute,  not  for  the  purpose  of  convicting  and 
bringing  the  offender  to  justice,  and  thereby  to  obtain  the 
penalty  Tor  the  infocmer  and  the  Crowa,  but  merely  for  the 
party's  own  private  purpose,  illicitly  to  obtain  money  for  not 
enforcing  the  law,  if  an  indictable  offence  at  common  law  ; 
being  an  attempt  to  procure  money  by  such  means  as/uere 
the  money  procured  by  the  means  threatened,  would  cletirly 
be  a  misdemeanor  within  the  btat.  I8f  EHt;.  c.  5»  if  not  also 
at  common  law.    Tbe  15tfa  count  indeed  alleges,  That  the 

Vol*  Vi«  H  money 
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1^05.        iiifmey  was  actualiy  obtained  by  the  defendant  from  opc 
— •         Pratckfti,  by  mean^  of  the  ihreat.      [Lord  E/lenhorough, 
0^nihit       C.  J.     Should  you  tiot  hnve  prosecuted  for  thut  oSence  up- 
'floctwKxoir*- on  the  stat.- 18  £/«.  if  h?ch  extends  to  taking  tnoney,  8ic. 
'  ^  tvith  or  xvithovt  process^  under  colour  or  pittencc  of  any  of- 

fence against  a  penul  law  ?  The  3d  clause  of  that  act,  which 
contains  a  general  prohibition  against  compounding^,  applies 
only  lo  iw/ermf ri  vho  have  commenced  prosecutions.  The 
4t^  dHuse  attaches  iiiore  generally  on  a/tj/  persons  comtnitv 
•ting  the  offences  proliihited,  even  before  1  hey  become  in- 
f  -  foroaers ;    and  that  clause  inflicts  a  specific   punishment, 

"  ■     ivhtcli  must  be  pursued ;  but  the  defendant  is  not  prosecuted 
'  upon  the  statute.]     It  does  not  follow'  that  these  were  not  of* 
fences  b^fo^e  that  statute,  because  it  inflicfs  paYticular  pu- 
nisbtnenfts  od  thecommissSnn  of  them  not  belor«>  specifically 
directed  to  be  iipplieii ;  or  if  some  new  ofitncee  were  thereby 

•  created^  it  does  not  ft^ltoir  that  some  of  those  included  weie 
'  not  before  offences  at  commoci  Ihw.    It  might  npt  before  have 

been  ah  offenc«  at  common  law  for  a  common  informer  to 
'' have  impounded  penalties  for  offences   merely  regarding 
'  pnvate  rights^  though  it  were  alw«ys  an  offence  to  have  com- 
pounded penalties  for  offences  touching  the  crown  or  the 
'pnblie.     The*  sameobs^vation  applies  to  the  stat.dO  Geo.  2, 
if.  24,  Ifie  introductory  pan  of  which  seems  to  consider  that 

•  some  at  Jeast  of  the'  offieotres  therein  *n1entioned  were  of* 

•  fences  before;  for  it  speaks  of'*  suck  offenders'*  before  the 
-euacting  part  of  the  clause:  though    of  that  statute  it  is 

'  9afficienttosay/rhut  it  extends  the  punishment  to  trans* 
portation.  The  enacting  clause  extends  generally  to  theob* 
taining  of  money  by  any  false  pretence,  with  intent  to 
cheat;  and  yet^  in  the  case  of  The  Queen  v.  Mackarty  and 
For'denbourgh  (a)  such  an  oflence  was  halden  to  be  indict- 
abk  bt fore  the  statute.'  [Lord  EUenborvugh,  C.  J .  Was 
Dot  that  a  case  of  conspiracy  ?  At  any  r&ie,  the  cheat  wAsj 
effected  by  means  of  burtering  pretended  p5rt  wine,  which 
tbe  indictment  alleged  was  noi  wholttomt  or  fit  to  drink : 
and  the  vending  of  such  an  article  for  drinking^  is  clearly 

(•)  %  14.  Ray.  ti79«  'ad  i  M.  Ray*  a^7%  ^nA  Wilt  «beobi«nratloM  os  thii 
euc.  %  EMt'i  P.  C.  cb.  x8,  #.  5,  Tbe  iodifitssent  cbarsed  tbat  thej  imimxA 
Aid  tae  tttt  ciriiiplaiiied  or. 

indict- 
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indictable.]    Tbfft^word  compired  is  not  in  the  indictment.        1805. 
But  the  case  most  in  point  is  The  Queen  yj  Woodward  and.     ^|I7icih# 
Othersj  which  is  shortly  reported  in  11  Mod.   137  ;  but  a       itgtimu 
copy  of  the  tndictmunt   havhig   been   obtained    from  the  SouTaaa-roift 
Rolls  of  the  Court  {a),  it  appears  not  to  have  been  laid  in     [  194  J 
conspiracy  ;  bat  only  changed  that  the  defendants^  intend* 
ing  to  defraud  one  Smithin  of  his  money,  and  having  him 
ID  their  cnstndy,  under  colour  and  pretext  of  a  certain  war* 
rant  alleged  by  idem  to  haVe  been  made  by  a  certain  justice 
of  peace  againsC  Smithh  for  perjury,  threatened  to  send  hioi 
to  iVirap^ei/r,  and  have  him  imprisoned  and  pilloredj  unless 
he  would  give  them  a  certain  sum  and  hts  note;  which  ha 
was  obliged  to  do,  in  order  to  regain  his  liberty.    It  appears 
by  the  Roll  that  the  defendants  demurred  to  the  iixdictment: 
and  the  re  port,  states,  that  objection  was  taken  that  this  was 
no  offence  indictable;  but  thatvas  oTer<^rnled«     Several  ob- 
jections were  then  taken  to  the  form  of  the  intlictment: 
2*  That  it  was  not  averred  that  they  had  no  warrant  to  carry 

(a)  The  indtctmeot  stated,  *•  Quod  Manhan  Woodward,  Jaoobas  StoWt  et 
WiHielmii4  Jolly,  macbinanfes  et  infeodenteff  qiieiidaiB  Petraoi  Smlthln  da 
dcttiiis  •«»  illicite  et  inbdole  de^pere  et  derraydare,  vioeiimo  lertio  dio 
Marfii,  anno  re^i  dotnloas  Aons,  ftc.  apud  parochlam,  dee.  haheotes  Ipram 
Pfctram  simithtii  in  cottodia  ip«oniai  Manliall,  Jaeobi,  et  WiUieimi,  imnri* 
•ooatute  et  detentotn  colore  er  protextn  cnjatdam  varraati  per  ipMM  predftos 
M:ir%hall,  J;icob«iin  et  Willielmnm,  tnoc  et  ibidem  alfei^ti  ruhse  fact!  per 
llioardoin  lieslock,  anniKtmip,  tunc  uouui  jncCiciarioraoi  dtctaidoiiiioft  rei^iiMat 
id  pacem,  &c.  in  cooiitatu  Middlesex  cooflerraodam  atsi^natum,  Tertus  eun* 
dea  Ptocnim  Smithia  pro  peijurio,  illlci'e  tt  i^juf te  tales  et  tantat  minai  el 
iapQsueruot  de  oinsando  ipium  piolas  domlite  reipinaB  do  New|^te  eonmlUi, 
ei  in  eadeia  irnprisoauri,  et  in  et  ittper  pilloriam  pro  jierjario  In  warranto  Ulo 
mcariooiio  ttart,  aisi  ipie  dietut  Petroi  Soitbla  tolveret  pradicto  Manball 
Wooflward  iomiBain  rifcinti  solidomm,  et  daret  scriptaoi  iiium  pro  solutlone 
tonaiDC  qoinqoiisinta  sOfidomm  eiMcra  Marthall  infra  qnatuorffecim  diet  tune 
proiHna  vcqaentes  aec  non  ipeneralam  faoeret  relax^lonem  eldem  Marthalt 
Woodward  iia  qaod  ideui  Pctrut  Smlthia  per  mioat  predictat  sic  at  prefertar 
ei  impofiras,et  pro  o'^teoflone  liTiertatis  Mas  a<l  tnocet  ibidem  illidtaooactas 
fait  dare  et  solvere  ificto  Marstmli  Woodward  snmmam  Tibial i  solidomm  lega* 
lit  (nooeie  Aogtlie,  et  quoddam  scriptura  sun  n  pM  soluiioae  sammae  quia* 
qu^BU  eolMonm  eidem  Msnhall  Woodward  infra  qoataordecim  dies  tune 
proxime  Mqoenfes  signarey  et  dicto  Marshall  adianc  et  ibidem  deiiberare,  aec- 
aoQ  quoriam  tcriptum  seneralfs  rrlaxMtioais  ipsias  Petri  Smithin  ad  tmic  et 
ihMem  ipti  dicta  Mar»hall  VToodward  facers  et  tifillaie  ac^  eidero  Manhall 
deiiberare.  Et  alia  enormia  eidem  Petro  Smithin  ad  tunc  et  ibidem  intnle^- 
rant,  ad  ^rave  damnum  ipsi»t  Petri,  in  macnum  abosionem  jostitim*  in  con- 
tcmptam  dicta  duminae  renins  nunc,  leRumque  snarom,  ad  malum  exemplum 
omniuni  aliorom  in  htijusmodi  cafu  Jelicquenrlum,  et  oontra^pacem  ejasdem 
domiam  replnm  coronam'er  dig^nttatem  iiiam,"  4^ 

It  appears  by  the  recunlsof  the  Crown  Office,  (liat  Woodward  and  Stoot 
dpinarfed  fo  this.  io'Iictmeot.  The  prosecutor  joined  in  demurrer.  And  im 
Hilary  term,  6  Ann,  the  Court  gave  judgment  for  the  Queen,  and  Aged  tha 
defeadatirs  i  Marshall  Woodward,  13*.  44.;  Jtcoboi  Stooei  i^f.  4^.  $  and 
WUI.  Jull>,  II. 

He  Smithin 
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^^0**        SmMn  to  Newgate ;  nor,  2.  That  be  wai  not  guilty  of  pcr^ 

X^TKiMfi    J^^'JS  >^^0  ^-  '^^^  A^J  nooney  was  actually  paid  :  bpt  these 

4igitik$$       objections  were  also  oter-roled  l^y  the  Court   And  by  Holi, 

.SttOTHaaTOjr.  q^j^  «<  £y^gy  extortion  is  an  actual  trespass;  apd'ao  action 

of  trespass  will  lie  against  a  man  for  frightening  another  out 
of  his  money.  If  a  man  will  make  use  of  a  process  of  lavf 
to  terrify  another  out  of  his  i|ioney,  it  is  such  a  trtspasc  at 
IS?  ]  an  indictmeut  will  lie  for.*!  [Lord  EUtuborwgh.  ^be 
party  there«  it  roust  be  observed,  was  in  custody  at  the  time* J 
The  indictinent  was  not  for  false  iuiprisonnsent  pr  assault;  bo( 
the  case  is  an  authority,  to  shew  that  to  use  process  of  law  to 
terrify  aoothef  out  of  his  money,  is  an  indictable  offence  at 
common  law ;  then  it  follows^  that  any  act  done  towards  tbe 
icomjpletion  of  such' an  offence,  by  threatening  to  use  prooesa 
for  such  a  purpose,  must  also  be  an  offence  upon  the  prior 
ciple  laid  down  in  Rex  v.  Secfield  (a),  and  afterwards  con** 
firmed  in- i?rx  v.  Higgins  (b)  that  an  attempt  to  commit  a 
inbdemeanor  by  any  act  done  towards  its  completion,  tho* 
not  effectual  for  the  purpose,  is  itself  a  misdemeanor.     So 

'  where  a  statute  creates  a  misdemeanor,   any  attempt  by 

an  overt  act  to  commit  such  ofience,  must  be  itself  a  misd^ 
tpeanor  at  common  law;  by  the  same  rule,  as  where  a  statute 
<rfeates  a  new  felony,  it  draws  after  it  all  the  incidenia  of 
felony  at  common  law,  such  as  accessaries  before  and  after, 
and  misprision  of  felony.  Therefore,  th^  15th  count  alleging 
facts  which  would  constitute  a  misdemeanor  under  the  staf. 
18  Eliz.  c.  5,  the  attempt  to  commit  such  misdemeanor,  at 
l«id  in  the  other  counts,  must  necessarily  be  a  misdemeanor 
at  common  law.  It  is  not,  indeed*  enough  to  make  an  of- 
feree indictable  at  common  law  that  it  is  an  ihjiiry  to  an 
individual,  unless  it  also  affect  the  crown  or  the  publicl 
i  Hawk,  ch.  85,  s.  4 ;  but  that  is  the  case  here.  The  legi- 
^  alatnr^  gave  the  penahy  to  the  common  informer,  in  order 

to  eticouinge  persons  to  prosecute  with  effect  those  who  were 
guilty  of  dbfraudihg  the  revenue  of  stamp  duties;  bnt  if 
such  practices  as  these  could  prevail  with  impunity,  the  whole 
politry  of  the  statute  would  be  defeated.  The  reward  would 
r  i5g  1  be  obtained  by  the  ccmipounder  without  the  consideratioo 
irhicK  the  legislature  iutended  for  the  benefit  of  the  pnb* 
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lie,  in  the  exposure  of  theofiender,  as  an'ezampk  to  deder       MQ^. 
others,  and  io  procoriog  the  kin^s  share  of  the  penalty.      ThTKiifa 
The  prosecarion  is  thus  stifled ;  for  the  king  cannot  sqe       <v«^»i 
without  knowledge  of  thb  offence,  which  the  compounder   ^^^»*»^»- 
suppresses.    The  compounder*  agrees  with  X\^e  delinquent, 
That  if  the  latter  witl  give  him  a  certain  sum,  he  will  with- 
hold that  information  from  the  crown,  the  giving  of  whioh 
was  the  sole  inducement  of  the  legislature  for  giving  hiia 
any  share  of  the  penalty ;  and,  th^refore^  it  is  equally  an 
offence  in  the  party  ao  paying  the  money,  or  agreeipg  (o 
give  the  reward. .  This  is  an  attempt  to  render  nugatory,  or» 
at  least,  to  lessen  the  security  intended  to  enforce  the  col- 
lection of  the  revenne ;  and  is,  on  that  ftccounti  indictable* 
b  jRfX  ▼.  BemMdgc  aqd  jPoarr//  (a),  who  were  indicted  for 
enabling  persons  to  pass  their  accounts  with'  the  pay-office 
ia  such  a  way  as  to  enable  them  to  defraud  the  governmeoty 
it  was  objected :  that  it  was  only  a  private  matter  of  account^ 
tod  not  indictable ;  but  iha  Court  held  otherwise,  asjt  re* 
lated  to  the  pubKc  revenne.    Tboogb  even  if  this  Gould 
be  considered  only  as  a  fraud  upon  an  individual,  yet,  if 
it  were  auch,  against  which  common  prudence  could  not 
goardy  nor  common  firmness  resist,  it  would  still  be  indict-  ^ 

able.  Now,  no  prudence  can  guard  against  a  false  charge, 
which  the  accident  of  a  servant's  de»th  might  prevent  the 
party  from  disproving :  nor  is  it  any  impeachment  of  » 
man's  firmness  that  he  would  rather  submit  to  .pay  part  of 
the  penalty  imposed  by  the  act,  than  incur  the  trouble  and 
disgrace  of  a  pubKc  proseeution^  the  issue  of  which  must  b^ 
at  least  doubtful.  Sdly.  As  to  the  particular  objections  tp  £  137  J 
the  frame  of  the  counts,  (hat  they  do  not  charge  the  threat  of 
a  prosecution  for  any  offence  within  the  stat  42  Geo.  S,  Cm 
56,  imposing  the  duty  and  giving  the  penalty,  it  is  no  objec- 
tion any  more  tlian  to  say  that  the  party  charged  is  not 
alleged  to  have  been  guilty  of  the  offence  imputed.  Whe- 
ther the  threiit  wisre  of  an  iilega)  prosecution  or.  of  a  legal 
charge  agamst  an  innocenti  person,  the  terror  may  be  the 
ume  on  the  mind  of  the  pe/son  accwsedtoindBce.himtopBft 
with  his  money ;  and  the  dl>nse  of  public  justice  ik  the  aame* 

« 
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19M.       Bnt  thm  is  no  fMindation  for  ibe  ob|€Ction6,  either  that  ttie 
.  Yi^^        medicinet  are  not  mentioned,  ao  as  to  uhe^  thjit  the?  were 
^aAwi       such  aa  required  a  stamp,  or  that  the  threat  was  to  prosecute 
9avTas»To««  the  party  for  selhng  tbem  without  nUump^  instead  of  tor  sell* 
ing  them  withf^ui  a  label  sianq^ed  hif  tht  commis$ioHcr$.  ^s  to 
the  first,  it  is  sufficient  to  state  tbfit  oneaf  the  coanis  is  for  a 
threat  to  prosecotie  for  aeiliog  Fryar*s  BaUam  (one  of  the 
medicines  ennmerated  in  the  schedole,  and  made  part  of  tlie 
tct  attaching  the  daty)  without  a  stamp,  againU  which 
eoont'the  objection  woald  not  apply.     But  even  as  to  the 
t>iher  counts,  k  is  sufficient  to  state  a  tbre<it  to  prosecute  for 
sin  offence  wfaicb  might  come  within  tbe  statute^  witiiout  s^t^^ 
ting  it  forth  with  the  same  precision  wbicb  would  be  neces- 
sary in  declaring  for  the  penalty ;  for  otherwise  eveiy  sacit 
offender  would  escape,  by  uttng  a  threat  in  general  term$| 
suffi<btently  intelligible  bowever  to  the  party  threatened  to 
produce  the  eflect.,    [Lawrence,  J.    It  certainly  is  not  ne- 
cessary that  the  threat  should  be  conveyed  in  the  words  of  a 
;  special  pleader  drawing  a  declaration  for  a  penalty,  wiihio 
.    tbeactk    It  is  sufficient  if  the  Offender  t|ireatened  in  such  a 
manner  as  to  furnish  evidence  that  be  threatened  to  proceed 
,  [  138  ]     for  a  penalty  within  the  act^    The  wotds  i)sed  would  be  evi* 
deoce  of  the  threat  of  a  prosecution  for  the  offence  describ* 
ed,  which  might  iKill  be  properly  described  so  as  to  bring  it 
within  the  statute.  The  difficulty  soggesced^  therefore,  would 
not  occur.]    {|Lord  EUenboroagh.  The  woids  spoke;D  might 
be  shewn  to  be  a  threat  of  a  prosecution  for  the  legal  offence 
descrihfed  in  the  act  by  introductory  matt^,  and  by  proper 
innendos.J  •  At  any  rate^  the  objection  is  resolved  into. the 
threat  of  prosecuting  for  »he  sale  of  the  Ftyars  BaUam  with' 
'6ut'a  tkti^j  instead  of  without  a  label utampedy  8ic.    But  tlue 
selling  without  a  stamp  is  the  substantial  offence  created  by 
the  statute,  the  object  of  which  was  to  raise  a  revenue  by  the 
stamps  on  certain  medicines*;  and  if  thera  beany  ctistinctioa 
between  a  label  stamp  .and  any  other  stamp,  the  cbMrge  of 
having  sold  mitkamt  ak  y  sitamp,  mast'  necessarily  incla.de  the 
former.    It  it  lAmalcnal  whether  the  pfirtiea  charged  were 
reilly  g*Hty  of  tiie  offence  or  not;  for  the  stat.  J 8  Eli^. 
makes  no  distinction  of  that  sort,  and  the  abuie  of  the  law  ia 
atiU  gfeater  if  he^ere  lonocept  \  and  tfo^  aitenipt  to  com* 
mit  the  offence,  stated  in  the  t5|luxMBnt,cefKaitates  the  mie- 
ddneanor  at  common  law.?  9dly»  im  to  the  objection^Tbal 

the 
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the  threat  mast  have  been  koown  bjr  die  party  to  be  nagar        1805. 

loiy,  by  reason  of  llie  «Ut«  43  Oeo.  3,  c.  73,  #.  4^  having      miTir 

placed  ail   prosecutions  for  offences  against  the  medicrne       agJh^t 

itampJaw  under  the  ccmtvol  of  the  Auorney^Gfteneral  aiid>  ^^^othe^toiv. 

(bf  commiationers  of  stamps;'  as.it  is  dear  iliataoy  attempt 

br  sinister  in^ans  to  prevent  those  officers  from  prosecuting 

fur  such  an  offence  would  be  a  misdenjeAnor,  it  follovs  by 

tbe  role  first  mentioned,  tbat  to  solicit  a  reward  for  prevent- 

iog  iliem  Dmsc  also  be  an  offence,  becaose  it  is  a  step  in  pro*' 

gres's  towards  tbe  other  nHsdemeanor.     It  mntters  not  whe* 

tber  he  ha4  the  means  of  prevtotion  or  not;  though  it  is  ob«* 

vioasibat  the  efteci  might  W  produced  fagr  withholding  in*     [  199  } 

foroiatioo  himself,  or  persuading  others  to  tvithhold  it.    It  \4 

s  threat  to  put  the  public  process  in  motion  by  a  public  oU.  • 

fleer,  if  tlie  party  will  not  purahaff*  silence  ;  and,  therefbre^ 

though  legally  and  strictly  speaking,  it  may  not  be  an  at* 

tempt  to  extort  money,  because  the  defendant  himself  was 

no  public  officer  ;  yet,  it  was  bo  in  si|l»tanoe  and  effect,  be* 

caase  it  was  to  be  done  by  coloor  of  a  prosecution  instituted 

by  one  who  wasaoch.     In  SirUstctf^  case  (a),  who  was  in* 

dieted  for  cheating,  the  indictment  cbayged  that  one  P« 

beiog^a  soldier  under  II.  his  captain,  the  defi^odant  pretend* 

iogthat  he  had  power  to  discbarge  soMierSi  <ook  so  much 

fium  P.  for  his  discharge,  fcc.  and  one  of  the  exceptions 

taken  was,  that  it  appeared  by  the  statute,  Tbat  do  one  but 

the  captain  or  geneml  could  have  such  a  power;  and^  there* 

hrey  the  pretence  was  impossible.      But  the  Court  said^ 

That  that  constituted  the  deceit.    QLord  EUmborough.  The 

reasoning  in  that  case  seems  to  prove  too  much ;  for  it  goes  I 

the  length  ot  shewing.  That  obtaining  money  under  a  threat 

(>f  any  tiling*  however  improbable,  would  be  indictable  at 

comaioninw.J     So  in  R.  Tunmer  (£),^rroY  was  brought;  to 

teveise  a  Jodgment  on  an  indictment  against  an  informer 

for  compounding  an  information  preferred  by  him  against 

A  recusant  before  4he  Quarter  Sessions ;  and  the  error  as^ 

sigaed'iiras,  Tiiat  the  Sessions  had  no  jnrisdJcfion  to  inquiro 

of  recusancy;  but  the  Court  said»  That  it  would  not*  lesaeii 

tbe  offence  if  it  had  been  so ;  bat  they  thought  th^  Sefsioaa    '^ 

kadjarisdiction.  ^  ^ 

Bamugk,  contra,  mM  atoppcd  by  the  Colitt.      .  . 

». 
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1805.  Lord  EtLBNBORovoH,  C.  J«    ToobUia  money  under  a 

The  Kma     threat  of  any  kind,  or  toatieuipt  to  do  it,  is  no  d|nibt  an  im* 

AgaiMt       moral  action  ;  but  to  make  it  indictable,  the  threat  miist  be 

SovTaaaTov.    ^£  ^^^j^  ^  naitorc  as  is  Calculated  tia  OYercome  a  firm  and 

prudent  man.  Now  thethreat  used  by  the  defendant,  at  iu 
utmost  extent,  was  no  more  than  that  he  would  charge  the 
party; with  penalties  for  selling  medicines  without  a  stamp. 
That  is  not  such  a  threat  as  a  firm  and  prudent  man  might 
Bot  and  ought  not  to  have  resisted.  I  do  not  say  that  if  the 
last  count  had  concluded  against  the  statut^  it  would  not 
haVe  brought  the  case  within  Ibe  stat.  18  J^'ss*  and  the  de- 
fendant bate  been  exposed  toan  ignominious .punishnnht. 
Had  the  indictment  been  so  framed,  it  might  bare  been  sus- 
•  iained;  but  it  is  laid  as  an  offence  at  common  law;    The 

other  coiints  state  no  more  than  an  attempt  by  the  defend- 
ant to  charge  the  several  parties  with  a  statutable  offence, 
fox  wbich^  if  guilty^  they  would  have  been  liable  to  certain 
penalties*    Then,  What  authority  is  there  for  considering 
ibese  as  offences  at  common  law  ?    The  principal  cave  re- 
lied on  is^  That  of  Tke  Quatn  v.   ffoodmard  and  Others, 
which  was,,  where  the  defendants,  .having  another  man  io 
their  actual  custody  at  the  time^  threatened  to  carry  him 
to  gaol  upon  a  charge  of  perjiiry,  and  obtained  money  from 
him  nnder  that  threat,  in  order. to! permit  bis  release.    Wai 
not  that  an  actual  duress,  such  as  would  have  avoided  a 
bond  given  qnder  the  same  circumstances?    But  that  is  very 
linlike  the  present  case,  which  is  that  of  a  mere  threat  to  pot 
process  in  a  penal  action  in  force  agiinst  the  party.    The 
law  .dj^vgtttshes  between  threats  of  actual  violence  against 
fbrpetion,  or  such  other  threats  as  a  man  of  common  firffl< 
nesa  cannot  stand  against,   and  other  sorts  of  threats.^ 
C  HI  ]     Money  obtained  in  the  former  cases  under  the  influence  of 
such  threats,  may.  amount  to  robbery ;  bnt  not  so  in  cases  of 
threats  of  other  kinds*    In  the  case  in  Latch  there  were  cir- 
comatances  of  deception  ;  though  it  dbea  not  exactly  ap- 
pear by  what  means  the  imposition  was  practised.    Ithnight 
have  been  a  case  of  cozenage  and  deceit.    Such  was  the 
case  of  Matkartg.  and  Fotdcnbourgh  conaidered*    The  wine 
there  given  in  exchange,  was  an  unwholesome  commodity, 
not  fit  for  man  tojdrimk.    Bat  ^lis  is  a  case  of  threateniagi 
and  not  of  deceit :  and  it  must  be  a  threat  of  such  a  kiod  ss 
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viilM»(tto  «B  indictment  at  common  law;  ftccor<tlng  to        1805. 
eoe  cuci  eilher  attended  with  duress ;  or  accordifig  to  others,      TheKnro 
ioch  as  may  ojriercome  the  ordinary  free-wii(  of  a  firm  man,       againH 
and  induce  him  from  fear  to  part  with  his  money.    Thd   Sovnttnoif^ 
present  case  is  nothing  like  any  of  those ;  it  is  a  mere  threat 
10  bring  an  action  which  a  man  of  ordinary  firmness  might 
bave  rettated^ 

6aat«)  J.  The  case  of  The  Queen  v.  Woodward  and 
Othertf  wat  the  only  one  oited  that  weighed  on  my  mind ;  and 
Ifaa?e  had  some  difficnity  to  distinguish  it  from  the  present  in 
principle*  Bnt  what  has  been  sliid  of  it  by  my  lord  does,  I 
tbiali,  sttiBciently  distinguish  iti,  This  is  a  mere  threat  of 
procariwga  penal  action  to  be  brought  against  the  party  with- 
oqI  any  circamstance  of  d«Mress  accompanying  it;  apd  there* 
fore  thitia  hot  an  indtctmi^nt  for  an  attempt  to  commit  a 
miidemeaDor;  for  it  does  not  appear  m  us  on  this  record  that 
any  misdemeanor  was  intended. 

LawEBN^cc,  J.    The  question  is,  Whether  the  offence  of 
which  the  defendant  has  been  convicted,  be  cognizable  by  the 
lavs  of  this  country  ?  It  was  argued  to  be  an  oflTence,  by  in-     [  143  ] 
listing  that  this  was  an  attempt  by  the  defendant  to  intercept 
tbs  penalty  incurred  under  the  act  of  parliament  from  coming 
into  the  public  purse :  but,  in  order  to  shew  that,  it  must 
bave  appeared   that  the  AlUnSj  &c.   were  guilty;  and  if 
tbat  had  been  shewn,  I  do  not  say  that  this  would  not  have 
been  an  indictable  offence  ;-*for  I  agree  that  there  is  no  difr 
ference  in  the  respect  contended  for  between  an  attempt  to 
commit  aia  offeace  at  common  law,  and  one  which  is  created 
by  statute.    They  must  both  be  gc^erned  by  the  aame  consi- 
derittona.     But  I  think  that  the  indictment  is. defective  in 
not  shewing  that  the  defendant  attempted  to  com- jit  a  mis' 
demeanor.    This  applies  as  well  to  the  I6th  count,  wliicb 
charges  the  facts  therein  stated  as  a  common  law  ofiTence  ; 
for  it  is  not  laid  to  be  against  the  statute.     If  it  had  been  so 
Isid,  it  would  then  have  appeared  to  be  an  attempt  to  com- 
mit a  misdemeanor.     The  question  then  is,  Whether  it  be 
an  offence  at  common  law  to  threaten  another  that  he  wilt 
procure  a  public  officer  to  prosecute  him,  unless  he  give  him 
nioaey?  It  has  been  decided  in  many  cases,  that  even  where 
tnoQcy  has  been  fraudulently  obtained^  yet  it  is  not  itfdictable; 
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I805«        M  in  R.  v«  Jame$(ay,  wbere  the  defendant  oWuined  monejp^ 

TheKnt^     of  Another  bj  preteociing  that  he  was  sent  by  a  thircl  person 

rngminu,      for  it.    One  of  the  Judges  in  that  case  said.  Thai  one  nian 

■aosHUYov.  cannot  be  indicted  because  another  has  been  a  fooL  -  The 

case  of  Tke  Omen  ▼•  Hanson  (&>,  is  to  the  same  purpose. 
It  is  otherwise  where  money  is  obtained  b;  tncb  means  aa 
common  prudence  and  firmness  cannot  guard  against*  The 
same  distinction  was  adopted  by  the  old  law  with  respect  to 
such  as  were  deterred  by  threats  from  making  entries  into  latida 
£  145  3  which  they  claimed.  The  threats  mustbesach  as  will  deter 
virumfortcm  tt  comtiamttm^  from  entering  im  the  land,  ia  or- 
der /to  render  it  suflBpient  for  him  to  go  as  near  to  tt  as  he 
safely  may  for  the  pnrpo^  of  asserting  his  claim*  Bat  there 
must  be  a  fear  of  personal  violence.  Co.  Liti.SSSy  h.  And  it 
is  there  said,  **  That  it  seemeth  that  fear  of  imprisonment  ia 
also  sufficient,  for  such  a  fear  aafficeth  to  avjid  ab6nd«or 
a  deed.*'  And  that  shews  the  ground  of  the  decision  to  Tke 
Qvatn  ▼.  IVoodvnrd  and  Otkert :  that  was  not  a  case  of  mere 
threat,  but  the  man  was  an  actual  duress  at  tite  time,  and 
was  threatened  to  be  taken  to  Newgate ;  and  one  cannot  aaj 
that  that  might  not  be  sacA  a  threat  as  a  man  of  ordinary^ 
firmness  could  not  resist  (c).  But  here,  when  the  defend* 
ant  ihrealened  to  prosecute  the  party  for  the  penalties,  a 
man  of  ordinary  firmness  might  have  well  said  to  him  that 
he.^as  not  guilty  of  the  offence  charged  ;  and,  therefore,  be 
might  prosecute  him  at  his  peril  if  he  pleased  (4).. 

Judgment  arrested. 
Lord  Ellen  BOttouGH,  C.J.  then  said.  That  enough  ap» 
peared  to  the  Court  to  satisfy  them  that^tiie  defendant  was  a 
Tery  improper  person  to  remain  as  an  attorney  on  the  Rolls 
of  the  CctitU  Therefore,  he  desired  the  Master  to  inqoire 
and  report.  Whether  the  defendant  were  still  upon  the  Roll 
of  Attoiuies  of  this  Court  i  And  the  Master  liating  certi* 
fied  to  the  Court  in  the  affirmative,  on  a  subsequent  day,  a 
rule  was  made  on  the  defendant  to  shew  cause  why  lie 
should  not  be  struck  off;  which  the  defendant  yielded  to;  and 
his  nairic  was  accordingly  struck  off  the  RuU>  hit  counsel 
admitting  that  be  could  not  resist  it« 

(a)  I  S*lk.  379.  {k)  6  Mod.  y^.  * 

(c)  Fid9  Rex.  V.  Wood  and  Knewland,  «  Kait*i  P.  C,  jzi* 

(4)  l4  BUae,  J.  ^at  abieat,  from  iadiipositioo. 

Ho., 
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1805. 

Moss  and  Another,  Assignees  of  Kirkpatrick,  a  ntkuty^ 
Bankrupt,  Survivor  of  Parr,  against  Mills  and"'**'?***' 
Boon. 


I 


N  trover,  to  r«cov«r  the  valae  of  ihc  sbip  '*  SamarUm's  Anindorwmetf 
Uap€y*  which  was  tried  at  Lancaster  Summer  Assizes,  oraihipioUM 
1805,  a  verdict  was  found  for  the  plaiatiib  for  1750/.  sub-  •wneportiwde 
jedlo  ti&e  opinion  or.tbeCowft,  upon  the  foUowmg  case ;«-   flcareorarer>*- 

Twemlow  and  M^Dimaly  reniding  in  Uvefpool,  and  own-  i7te^theSiX 
ers  of  the  ship  in  qoestioti,  then  belonging  to  and^lying  in  of  uie  tnoiftc* 
the  port  of  Livcrpooi,  by  bill  of  sale  dated  ihe  6tli  ot  Juljf,  ^y  t^V  vendor 
i799,  assigned  her  for  a  valuable contideratiou  to  Kirkpatrick^  lncrl!!Si ^**^ 
then  aiso  resident  in  UverpooL  la  which  bill  of  sale^  a  cer-  firste  bad  been 
tificaie  of  registry  A  rnnrn  of  the  ship,  in  the  names  of  ^^J^jJ^'i^d 
Iwemiaw  and  ii'Dowaly  at  the  port  o(  Liverpool,  was  duly  i>a<t  nmsiofd 
recited*  The  said  recited  certificate  is  Mo*  iSd,  dated  Li'  aiTthTinterme^ 
verpoal,  1 7th  (a)  af  Ja/y,  1799*  and  has  the  following  ojep  diareUmeihtld 

'^  !  .  "^      .  .  m,        ^  .'         nut  to  convey* 

moraodoni  written  upon  it:  viz.  **  The  former  regisitr^^uietotbeibip 
granted  at  Searbonugh,  Ne.  I3,d,aed  Sd  of  Jpril,  ♦  1791,  jrc^'^ct'^Cei: 
tiavrng  beea  taken  away  by  the  enemy,  this  ves««l  is  permit-  3*  ^  *S«  ••  15* 
ted  to  be  registered  de  novo,  by  order  from  thecommis&iooers  t«di  certificate 
of  his  Majesty's  customs,  JNii,379,  dated  4th  Jyfy,  1799."  ^"^^ucaLndclIi 
The  following  iodor&emcnt  also  appears  upoii  the  said  certi*  livered  up  apoa 
ficate :  "  Liverpool  Be  it  remembered,  timt  we  T.  Tuuniow  v^e'^SLi^ 
and  S.  Af*i>o«po/,  both  of  Xtvcrpoo/,  &c.  merchatUS,  have  "K  a  resiiier 
this  day  sold  and  transferied  all  our  right,  share,  or  interest  w'ubout  Huibo- 
10  aad  to  the  ship,  Tke  Samariiau's  Ilope^  mentioned  in  the  ""'Z^^.  '[I''**  "^ 
witbtn  certincate  of  registry,  unto  J.  Kirkpatrkk  of  Livtr*-  cffUation  or  the 
foo/  aforesaid,  merchant.     Witness  our  hands  this  i^9ih  day  Ja^r^Fr/ uw 

*  object  or  there-, 
ptfcr  actt  in  requiHajr  loch  ind'^rsemeat,  U  in  order  to  noflfy  the  chan?p  of  property  to  the 
pablie;  and*  tliererora,  H  ii  reifuired  to  be  mide  oa  aa  eiittinc  a{:konwled?ed  cert  1  Scare  la 
aie  at  lbs  tist :  aad«  oonicqaently,  no  title  passed  to  fbe  assignees  oi  rhe  vetidee  w)io  had  be- 
come bankrnpt  between  the  tioie  oT  tbeortf^inal  tran^ff  r  to  him  ani  I  tie  i^c*inc  uf  such  in- 
doweaKBt  ^y  Uie  ▼eodort  tbe  veadce  havinfalao  before  his  haokru|Mcy  conveyed  away  ttaa 
■hip  10  third  perMfls  fur  aValnskhle  ci>nsiderat|nn,  who  were  in  possi't^inn  of  it;  bar  qiHere, 
Whether  any  tifle  eoald  be  ASde  aoder  sncb  remitter  dt  aaoo,  UtiM*d  withont  autboriiy  upon  4 
tQHMCir  of  Uia  sbip  in  tbe  fame  port  ?  aDd»  tbereluret  rlit  veaiiers  ui  the  buukrupi  only  held 
tbeir  powettton  oa  incb  defect  of  title  la  the  atiisocet  of  tbe  bankrupt. 

(a)  Le  BlaaCi  J.  otMerred  the  Incoapnity  oi  thii  date  )  the  Idiitrairent  re* 
sited  beiof^  of  a  date  potterlor  (a  tbs  inetmiaaBt  reoluac  Ut  but  ii  waaaa* 
iveiad  UMt  mrIi  was  Uie  IbcU 


■   » 
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1805.       of  Jufyf  ITOO***    Boi  ibat  indonemeot  was  not  tigiied  oa 

^^        the  89ih  of  July,  n99,  by  Tmtmlom  add  WDomd^ot  by 

and  laoUicr,  any  penon  authorized  by  tbeai ;  i^or  iraa  toeh  liKbiitoieiit 

^*1S^i***  ligned  by  Twemhm  and  M'Dewal  mtil  the  Mtb  of  Jviir^ 

Mnu.        1802,  at  after  mentioned.    On  the  29th  of  July,  1799,  Kirk- 

fatrick  had  the  ship  registered  at  the  port  of  Liverpool  inhii 

own  name^  ^*  when  the  certificate  of  registry  faefore-men- 

tioned,  granted  to  Twemhm  and  M^Domal,  was  delivered  6p 

and  cancelled  ;**  and  4he  same  was  pirodoced  at  the  trial  by  a 

derk  from  the  proper  Custody  ^the  Custom  boase^  Xendoai 

and  JCJri^Msik  obtained  the  following  certificate  of  regii- 

Oerttlieife  of    try ;  viz.  ^  In  pnrswanee  of  the  act  (86  Geo.  S,  c.  60)  Jsfta 

\^!^  Kirkpatrieky  of  lAverpool,  8tc.  merchant,  having  taken  and 

subscribed  the  oath  required  by  this  act*  and  having  sworn 
that  he  is  sole  owner  of  the  ship  called  Tie  Samttritmt$  Hope^ 
of  Liverpool,  whereof  F.  5.  is  at  present  master  ;  and  that 
Ae  said  ship  was  built  at  Starborough,  in  the  county  of 
York,  in  1795  (the  former  register,  granted  at  lAverpook 
No.  196,  dated  17th  Jufyy  1799>  delivered  up  and  camiUed) 
and  W.  S.  tide-surveyor*  and  W.  Y.jer'quer,  hnving  certi- 
fied to  us  that  the  said  ship  is  JBrtriM«built  (d^soribing  it  as 
t  M6  ]  required  by  the  act) ;  and  the  said  subscribing  owner  haviog; 
caused  sufficient  security  to  be  given,  as  is  required  by  the 
said  act*  the  said  ship*  Samariian*$  Hape^  has  been  duly  ie« 
gistered  at  the  port  of  LAvtrpooL  Given  under  our  bands 
and  seals  of  office*  at  the  Custom-house*  in  the  said  port  of 
Liverpool,  this  S9th  of  July,  17999  ^'  Ondom,  colkctor^ 
E.  Higby^  comptroller." 

Under  all  or  some  of  the  above  mentioned  documents* 
Kirkpatrick  took  possession  of  •  the  ship*  and  exercised  aoti 
of  ownership  upon  it  in  respect  thereof.  In  Februeuy,  1860* 
Kirkpatrick,  by  a  bill  of  sale*  which  recited  the  taid  certifi- 
cate  of  registry  granted  to  Twemlow  and  if'Dowaty  assigned 
the  ship*  for  the  considerations  therein  mentioned*  to  Yotmg 
and  Glenni:^  who  then  resided  in  London ;  who*  in  JuguU 
1800*  by  bill  of  sale,  assigned  the  same  for  a  valuable  con- 
sideration to  Hatnihon  and  Touray,  then  also  residing  in 
London;  and  in  February,  1801,  Hamilton  and  Touray y  by 
bill  of  sale,  in  consideration  of  1800/.  actually  paid  by  the 
defendant  Mi//s*  assigned  it  to  him*  then  and  still  resident  in 
Lotidon  ;  but  no  indorsement  was  made  on  any  certificate  of 

registry. 


M  TBI  VoBTT-ytm  Yb»»  Of  GEORGE  Hi.  14$ 

xegistiy,  ID  icspecl  of  either  the  said  bill  of  sale  from  Kirk-^        1905, 
fatrick  to  Tou^g  aod  Olennie^  or  of  that  from   Young  and        jj^ 
Glatnic  to  HamUiom  aod  roari^y,  or  of  that  from  Hamilton    and  Aaotbtr* 
aod  rotfmy  to  MUb ;  nor  was  any  copj  of  the  said  three  ^"?JS2iii*** 
last  meotioned  bills  of  sale  deliveredj  or  aoy  other  of  the  re*      Miua. 
qoisites  of  the  register  acts  complied  with,  in  respect  of  the 
laid  last*meotiooed  bills  of  sale.     Immediately  after  the  last- 
mentioned  bill  of  sale,  the  defeadant  Milli^  took  possession , 
of  ihe  ship^  and  still  lias  iu    The  bill  of  sale  from  Twemlow 
and  AfOowal  to  Kirkpatrick,  of  the  6th  of  July,  1799,  is 
sow  ia  tbe  possession  of  the  defendant  Afi7/a ;  and  has  been 
10  since  fe^mary,  ItfOl.     In  Novcmbft,  ISOO,  Kirkpatriek 
became    a   bankrupt,    and    a   commission    of    bankrupt 
iasaed.  against  him ;  and  tbe  plaintiflTs'  are  his  assignees*     £  147  T 
On  the  l4tbcof  Auf^,  1802,  Kirkpatrick  obtained  hif  cer- 
ti&cate.      Tbe  indorsement  mnde  as  before  mentioned,  oa 
tbe  oerliiicale  of  registry  granted  to  Tmemlow  and  M^Dowal, 
•oddatert  tbe  fiOlb  ofJuljf,  1#90,  was  signed  by  them,  in 
pfeseoo^  laf  twp  witnesses,  upon  the  £4th  afJuntg  l802,  and 
ootbefore^     After  wbich  day  the  plaintiffs  demanded  the 
ship  io  4|fifMi90  of  t(ie  defendants ;  who  refused  to  deliver 
ber  opi ,  apd  OQnverjted  her  to  their  own  use.     The  question 
for  tbe  opi^io^  of  theCourt  was.  Whether  the  plaintiffs  were 
entitled  to  ffcomi     If  so,  the  verdiet  to  stand  ;  if  not,  a 
^oasnit  jto  be  entemd  ;  aod  with  liberty  to  either  party  to  torn 
ibis  case  into  a  special  verdict.  * 
This  case  waa  argued  in  Michaelnuu  Term  last,  by 
LiiiUMe  for  the  plaintiffs.    Kirkpatrick^^  title  is  under 
Ae  biU  of  sale  of  6th  of  July,  1199 ;  under  which  he  exer^ 
cised  acta  of  ownership,  and  the  subsequent  register  de  novo 
of  thefSkh  oiJmbf\  aod  bis  title  is  now  vested  in  the  plain* 
tiib,  bis  ays'^nees,  unlefs  it  has  been  legally  conveyed  by 
him  to  any  other ;  bjQt  tbongh  there  be  three  ^bills  of  sale, 
under  whicb  the  defeodfmta  claim,  yet  none  .of  the  requisi- 
tioaa  oi,  the  registe^  afCts.Ca)  having  been  complied  with,  they 
can  convey  no  title:  b^t  if  there  were  any  dpubt  of  the 
baoJirnpt!srtitle,  under  the  raster  de  novo,  on  the  supposi- 
tion.that  it  fiM  ^ol  aothoriaed  by  the  register  acts  to  be 
granted  under  the  circumatances,  yet  the  plaintiffs  have  a 

:  ■    '     •  '  ■ 

(i)  7  It^  w.  3,  0.  ati  as  Geo*  3»  ^  ^t  m4  34  ^Im*  If  e.^8. 

good 
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i^ood  title  QDcier  the  prior  certificate  of  registry^  which  wat 
in  fact  indorse^l  to  Klrkpntrick  \>y  Themlow  and  MBtmat^ 
on  the  ^4tii  ofjune^  I80i,after  the  (find  when  it  bears  dnte; 
for  il  was  decided,  •in  Mosi  and  others,  assigrfee* c ''  Kirkpa- 
trick  V.  CAarrtocA  (6),  That  no  time  w^s  rir«'<cfibed  by  the 
register  acts  for  c6aiptjring  with  the  requisites  crf^them  ;  bat 
the  reqaisites,  when  complied  with,  wuold  relate  to  thetrnnt* 
fer,  unless  wh^re  any  other  adverse  title  intervened.     [Le 
JBlanc,  J.     Here  the  indorsement  was  otarfe  upon  a  caa« 
celled  instrument,  which  differs  thit  froor  the  former  case;] 
It  was  only  cancelled  on  being  deKvered  op,  in  order  to  get 
a  register  dc  novo  ;   ftnd,  therefore,  if  the  register  4emno 
wei^  not  regulitrty  granted,  the  former  register  was  impro* 
perly  cancelled  ;  and  is  still  the  subsisting  legal  register  m 
point  of  law.      Bickrow's  caseCc),   Nefikorpe  r.  Difrrimg' 
ion  (d),  and  Leech  v.  Leech  (c).     [Lawtence,  J.     ThWis 
no  doubt  that,  if  an  estate  vfst  in  a  person  by  d^ed,  the 
cancelling  of  the  deed,  though  it  may  crcftte  a  dMnrlty  of 
proving  the  title,  yet  cannot  divest  the  estate.     Lerd  'EVh^ 
horough  referred  io  Woodward  v.  Jsion(/),'B.  P.}     This 
is  stronger  than  the  case  of  a  private  instmment,  iitiproperly 
or  aiistitkenly  cancelled:  it  is  k  public docuinenf,  required 
for  the  benefit      ci  thekingdoni;  and  thotigt^  thecooamis* 
fiioners  might  tear  off  the  seal,  they  could  not,8tricriy  speak* 
ing,  cancel  it ;  or  if  it  were  once  canceHed,  the  parties  have, 
by  their  subsequent  indorsement,  set  it  ap  igain.       Kirk- 
Patrick  had  then  an  incomplete  tkle  before  hie  bai>kruptcy, 
which  was  perfected  afterwards;  and  there  is  no  interven- 
iiig  adverse  title  as  to  bim  ;  fat  alV  the  parties  clmm  through 

Dim. 

IlvUock,  contra,  admitted,  That  the  defendants  had  no 
r  J49  1  i  ^^6^^  ^^'^^ '  ^^^  contended,  that  the  plaintiffs  had  nfone.  The 
ref'istcr  dc  novo,  granted  to  Kirkptttriek^  was  wftbowt  any 
authority  ;  and  at  the  time  of  the  indorsement  of  the  prior 
cancelled  certificate  of  registry  to  him,  he  bad  neither  legal 
nor  equitable  title  to  the  ship.  No  title  passes  by  ft  biU  of 
sale  of  a  ship  to  the  vendee,  till  the  requisites  df  the  acta  are 
complied  with.    {The  Court  seemed  to  take  that  for  granted ; 

m  ft  Bait,  399.  («)  H«tl.  13S.  (d)  t  Uv.  is 3.         ^ 

(e)  A  Chan.  Ke^.  leo,  aad  m<^  mie,  t<i»  Rot  dMBt  Barlof  Bcrkdej*.  The 
Arctildsbap  of  Ifork.  (/O  »  Vtuu.  a^^. 

and 
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«nd  also,  that  no  title  passed  to  ICirtcpatricJc  by  the  register        IMS. 
dt  novo  granted  to  him,]    Then  the  title  could  not  have  re-        m^g,  . 
latioD  back  to  the  bill  oF  sale  of  the  6th  of  Jutyj  Xl^^J,  by  «n4  Aaoili^« 
the  indorsement  on  the  certificate  of  the   prior  register,  so       SSIm 
long  as  three  years  afterwards,  viz.  in  June  1803.    No  time      Jbua. 
being  fixed  by  the  statutes,  within  which  the  requisites  must 
be  complied  with,  the  general  rule  of  law  applies,  that  thie 
acts' required  must  be  performed  within  a  rcasonaile  time-; 
that  is,  after  the  return  of  the  ihip  to  port.    The  policy  of 
the  law  requires  that  they  should,  in  order  that  the  public 
msy  know  who  is  the  real  owner  of  ihe  ship,  and  that  foreign-     i 
ers  may  not  be  covertly  navigating  a  Britis/i  ship  with  Briiith 
privileges.     The  construction  of  these  acts,  says  Lord  C.  J« 
£yrf,  in  Capadose  v.  Codn%r{a),  whit:h  are  the  bulwarks  of 
the  commerce  of  this  country,  and  the  great  tower  of  oYtr 
naval  strength,  <*  must  be  made  on  a  full  consideration  of 
their  letter  and  spirit^  taken  together.     If  it  were  shewn  to 
be  essential  to  a  compliance  with  the  spirit  of  the  statutes, 
that  ti>e  indorsement  should  be  recited  as  a  part  of  the  cer- 
tificate, that  would  go  far  to  establish  the  necessity  of  such  a 
recital."    So  here  the  first  register  act,  7  4f  8  Wr,  3,  f .  28, 
s.  21  (which  only  authorizes  a   registry  de  novo  upon  any 
transfer  of  property  in  the  ship  to  another  port)  requires  that^ 
upon  any  alteration  of  property  io  the  same  port, ''  such  safe    [  150  J 
shall  be  acknowledged  by  indorsement  on  the^ertificate  6f 
register,  Sec.  in  order  to  prove  that  the  entire  property  in  suck 
skip  tcmains  to  some  of  the  subjects  of  England,"  &c.    The 
Stat.  36  Geo.  S,  c,  60,  s.  10,  requires  various  other  particu* 
lars  to  be  indorsed  also  on  the  certificatej  Yor  the  same  pur* 
pose  ;  and  thi?  is  confirmed  by  stat.  34  Geo.  S,  c,  d8,  s.  15, 
&c,  which  annuls  any  transfers  made  without  the  several  re* 
quisites  being  complied  wiA;  one  of  which,  required  by  the 
So  Geo^  3,  is^Af  rrsi^/fiice  as  well  as  the  names  of  the  wit* 
nesses  to  the  indorsement :  a  p>ovision  which  necessarily 
pointsto  ah  hnmediate  compliance,  and  would  be  rendered 
nugatory  by  being  done  three  years  afterwards:  and  s.  16 
of  the  34  Geo.  3,  expressly  provides,  That  where  the  Tessel 
shall  be  at  sea,  or  absent  from  her  port  when  any  alteration 
in  the  property  ismade,  so  that  an  indorsement  of  the  cer« 

« 

(«)  iB01.APai1.4ti. 

.    tificatt 
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1905.       tificate  cmibot  be  immediattJy  made,  certein  other  checks 
rjT"        sh^be  obserTcd;  and  the  iadorsenent  shall  be  made  within 
wai  ilaoAker,  fendejfs af^er  the  chip's  retorn  to  port.    The  fame  iDfereDce 
. jiAtgiieef,  Ac*  arises  from  ^he  17lh  section.    At  any  rale,  three  years  mast 
'   si«"^        be  too  lone  an  interval  between  the  bill  of  sale  and  such  io- 
dorsement.     The  case  of  Afoss  v,  Charmek  paly  decided, 
that  DO  time  being. expressly  limited  for  making  the  indorse- 
ment, il  coMid  not  avail  by  relation  back  to  invalidate  inter- 
Tenii^  rights ;  and  that  in  no  event  could  the  property  pass 
out  of  the  bankrupt  till  the  requisites  of  the  acts  were  com- 
plied with.     Whatever  time,  therefore,  had  intefvened,  were 
it  wore  or  lessj  the  decision  must  have  been  the  same*— 
9[dly,  It  was  the  mapifest  intention  of  the  legislature,  that 
the  indorsements  whenever  made,  should  bema^le  upon  a 
subsisting  operative  certificate  of  re;gistry^  iu  the  proper  cos* 
[  151  J     tody  where  the  law  requires  it  to  be :  but  this  had  been  can* 
celled  three  years  before,  and  was  not  in  its  proper  place,  or 
acted  upon  at  the  time^    An  indorsement  on  such  an  instru* 
xnent,  having  no  publiciiy  at  the  lime,  would  plainly  deieat 
the  intention  of  the  legislature  in  requiring  it.     Again:  ihe^ 
35th  sect,  of  the  34  GeQ,  3,  c.  68,  requires  a  copy  of  the  in- 
dorsement to  be  delivered  to  the  person  au.thori;ied  to  make 
registiy,  without  which  the  sale  is  declared  void  :  and  no 
'    9nch  copy  was  given.    [LiuUdaUf  contra^  observed.  That 
the  officer  of  Che  customs  in  J^ndon  had  the  original  certi* 
ficate  and  indorsement  tbeieon  delivered  to  him  when  the 
.register  ie  novo  was  granted ;  and  therefore  there  was  no 
need  of  a  copy*}      If  the  register  ^  nevo  gsanted  to  Kirl^ 
Patrick  be  void,  as  is  now  adqiittedj  things  stand  in  their 
original  situation ;  and  then  the  officer  at  Livirppol,  where 
the  ship^s  borne  was,  and  not  the.officer  in  JLondony  was  the 
|)ropf r  person  autboriaed  to  make  registry ;  ,and  with  whom 
a  copy  of  the  indorsemeatt  or  at  least  the  ori,gioal^'8bonld 
bave  been  deposited.    The  want  of  such  a  copy  th^n  avoids 
the  transfer  of  a  ship  in  port,  under  iht  16th  aef^tion^  in  like 
manner  as  it  was  holden  to  avoid  the  transfer  of  a  ship  at 
«ea,  under  the  ISth  section,  in  Heath  v«  Hubbard  («). 

LittltdqiU  in  reply.    As  a  time  is  iimited  by  the  statutes 
for  certain  acta  in  some  cases,  and  not  in  oibentf  it  mnat  be 


(a)  4  Bast,  sxa. 

taken 
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(ak^  (hat  a  comp liaiice  with  the  latter  at  any  Uo&e^  wiB/be       I9M« 
sofficietit,  except  as  ag^in^  conflicting  rigbis  inierveaipgt        u^ 
Th»t  wa9  the  ground  of  decision  in'ilfoss  v.  Chtmwck^   [lipnl   wni  AaotMd 
Elhnborough.   The  i  ndorsement  does  not  state  the  fret  truly ;  ^*'SJ2Jj|^ 
for  it  state9>  That  the  parties  baye  this  day  done  certain       IteiM: 
things,  when>  in  fact,  tbey  were  not  done  till  three  yi^     [  ^^^  J 
afterwards-;  and  that  too  in  a  case  where  the  form  of  indorse* 
ment  given  by-  thestati  34  G.  Sy  c.  6$,  $.  15^  requires  tkl 
parties  to  state,  That  they  have  this  day  sold,  9&c» ;  nod  them 
reqakes  the  date  to  be  added,  —  seemingly,  therefore,  re* 
qeiriag  that  the  date  and  execution  should  be  catemporaDe* 
ons ;  and  requiring  ^Iso  the  then  r Mddscf  and  occnpation  of 
the  purchasers^  .which  muM  apply  to  the  date.}    The  legist 
Jature  wlied  upon  this.  That  it  was  for  the  interest  of  thf 
purchaser  to  get  his  title  complete  as  soon  as  possible  aftet 
the  sale,  to  avoid  mesne  assignments  or  rncumbrances;  and 
till  then  the  property  remains  in  the  original  owner,  to  whooi 
the  public  most  look*     £dly,  If  the  commissioners  had  bp 
suthority  to  grant  a  register  cfe  aono,  they  had  none  to  cancel 
the  prior  one.    Their  cancellation  dieref^k  was  a  DuUiqr.  : 

The  Court  \hen  awarded  a  second  argament|  which  stood 
for  this  day ;  when  Mohrojfd  was  to  have  argued  Cor  th«     i    .       ; 
platntiffs,  and  Topping  for  the  defeadants ;  but 

Lord  Eti«fiNBoltouQHy  C.  J.  (addressing  himself  to  the 
plaintiffs' Goun^p  said.  Must  not  the  indorsement^  at  any 
rate,  be  made  upon  an  existing  iostrument  i  Now  here  it  was 
made  upon  ^  cancelled  certificate,  which  was  then  inopera^ 
tive.  How  is  it  possible  to  contend. against  the  plain  mean* 
ing  of  the  statutes,  that  a  legal  title  can  be  made  through 
such«B  indorsement.  This  objection  puts  an  end  to  any 
farther  question.     The  acts^  perhaps,  have  not  provided  for  ^ 

the  difficulty  which  has  pccorred ;  but  it  is  impossible  to  say^ 
That  when  the  object  of  the  legislature  was  to  provide  for  r  155  1 
the  notoriety  of  the  ownership  by  every  device  which  could 
be  imagined,  an  indorsement  on  an  instrument  cancelled 
and  abandoned,  and  no  longer  in  nse^  should  be  deemed  suf* 
ficieot.  The  claim  of  the  plaintiffs  is  sirictissimi juris ;  but 
if  the  law  had  been  with  them,  they  must  notwithstanding 
have  sueceeded :  but  at  least  it  is  incumbent  on  them  tO 
make  out  their  legal  i[ight  strictly ;  which  cannot  be  done.         .    . 

Vol.  VI.  I  Grose^ 
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^    19DS;        *  'Ottof  Bi  J.    It  Would  not  answer  the  purpOMi  of  (he  act 

^^^        in  reqairing- such  an  indortemeift  on  the  certificate  of  regis- 

AbA  AnoUitr,  try  fg  indorse  a  cancelled  instmment  laid  aside:  it  could  not 

^*"^*tSi***  5^^^  ****  pnUicity  required. 

XiiAA  ^  Lawkbhcb,  J.  The  answer  attempted^  be  given  to  this 
-  '  '  'd^tion,  on  the  first  argument,  was.  That  the  cancellation 
-i^fould  not  destroy  the  right  and  inteteit  of  the  party  if  they 
Itni  emitted ;  and  that  may  be  true :  but  the  force  of  the  oh- 
jMtioii  here  is,  That  the  act  of  parliaoietit  expressly  requires 
that  the  transfer  of  thia  species  of  property  ahall  be  made 
only  in  a  particular  mamner;  and  that  in  this  case,  an  in- 
dorsement shall  be  made  on  the  certificate  of  i^iatry,  which 
must  mean  upon  ^n  existing  instrument  acted  upon  by  the 
parties  concerned,  and  not  uppil  a  cancelled  iostraoient  laid 
by;  for,  otherwise,  how  can  the  publicity  of  the  ownership 
be  secured  7 

'■■  The  plaintiffs' counsel  then  admitted  the  force  of  theob* 
jeetioo ;  but  observed  upon  the  dilemma  in  which  the  pisr* 
ties  were  involved ;  for  that  there  seemed  no  method  of 
makihga  title  to  the  ahip,  if  a  new  original  certificate  cootd 
hot  be  granted.  To  vrhtch  Lord  EUenborougk  said.  That 
he  wofild  not  takf  iipon  himself  to  say.  Whether  fuch  a  cer« 
tificale  could  or  could  not  be  granted  :  it  was-eiioaigb  to  say, 
That  the  title  on  which  the  plaintiffs  relied  would  notayail, 

Poi/M  to  the  defendants. 
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n^by,        ,       Harrxso|9  against  |^4rv:£e  ^d  Another. 

^.  Ctil. 

A.  KraptiUbef  if^  trespass,  the  first  count  of  the  declaration  slated.  That 
ty,  licesoe.  -L  \j^^  defendants  broke  down  and  damaged  (he  battlements, 
Soriry  to  B.  &c.  and  other  erections  and  buildings  o^  the  plaintiff's  bridgs^ 
b*ii*  *  iTh  *  ***  situate  at  Stockport,  in  the  county  of  Chester; ;  and  took  and 
•a  hit  iMdi  carried  away  the  materialsj  stones,  &c.  and  converted  the 
Mtf  tfl^hotid  ***"^  to  thejr  own  use.  The  second  coitnt  was  for  similaf 
the  bridre  Tor  trespasses,  atleecd  to  be  done  to  a  moiety  of  the  bridi^e.  The 
to  repait*  it,  Mid  third  was  for  simuar  trespasses  done  to  certain  wallsj  &c.ot 

aot  io  demand  -       t  >  . 

ioll.  The  property  in  tbe  vatertaU  of  ^^c  liridse*  when  boilt,  an^  dedicated  to  (be  pablic* 
still  con liaaesia  H.  fiibject  to  ibe  righ.t  or  patsai;e  by  the  pifblici^  and  wbeo  iCTcred  and 
taken  away  by  the  wraaa^doeri  be  may  fludatala  tretpats  for  the  atponatliMi, 

'•;»'.  «  the 
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the  plaintiff,  erected  at  Stockport ;  but  not  described  as  be-> 
loogiog  to  any  bridge.  The  fourth  was  for  taking  and  carry- 
ing away  certain  goods  and  chattels  of  the  plaintiff,  and  con* 
verting  them  to  the  defendants*  own  use.  Plea,  the  general 
issue.  Atthetria]^  at  the  last  assizes  at  Chester^  the  jury 
ibund  a  verdict  for  the  plaintiff,  with  2/.  2s.  damages,  subject 
to  the  opinion  of  this  Court,  upon  ihe  following  case :  — 

In  the  year  1785  the  plaintiff^  being  lord  of  the  manor  of 
Brinnington,  and  owner  of  certain  land  there,  adjoining  the 
river  (roiV,  running  between  and  separating  the  manors  of 
BtiumngtO0i  and  S/oc*/?or^,  and  Sir  Geo.  Warren  being  then 
lord  of  the  manor  of  Stockport^  and  owner  of  certain  land  in 
Stockportf  adjoining  the  river  Goit,  and  opposite  to  the  land 
of  the  plaintiff^  contracted  with  Sir  G.  TVarrcn  for  the  liberty 
of  erecting  abridge  over  the  river  Goit:  and  accordingly, 
by  indenture  of  the  J2th  of  December,  1785,  between  Sir 
George  and  the  plaintiff.  Sir  George^  in  consideration  of 
1500/.  granted  to  the  plaintiff  the  several  premisses,  righta, 
and  privileges  9et  forth  in  the  said  indenture  after  mentioned. 
The  plaintiff  also  gave  a  bond,  of  the  same  date,  to  Sir 
George,  jo  t)ie  penalty  of  ~ 6000/.  conditioned  for  the  per- 
formance of  the  covenants  and  agreements,  Sec.  in  the. said 
indenture*  IMOL  was  accordingly  paid  by  the  plaintiff  to 
Sir  George  ;  and  the  plaintiff  afterwards  built  the  bridge,  .at 
his  own  expence,  for  1^961.  with  materials  purchasejd  by 
him ;  and  since  that  time  it  has  been  and  is  a  public  bridge, 
bother  never  been  repaired  by  the  county.  In  Afay,  1805, 
the  defendants  were  owners  of  a  house  in  Stockport,  at  the 
foot  of  this  bridge;  and  took  down  the  upper  stones  of  the 
battlements  .at  the  Stockport  end  of  the  bridge,  opposite 
their  house,  for  the  length  of  ten  feet,  and  carried  away  the 
itones,  and  laid  them  between  their  house  and  the  street 
leading  from  the  bridge,  on  land  not  in  their  possession; 
from  whence,  after  several  days,  they  were  taken  away  by 
the  defendants,  who  used  them  in  building;  a  wall.  The 
question  for  the  opinion  of  the  Court  was.  Whether  the 
plaintiff  were  entitled  to  recover?  If  he  were,  the  verdict 
to  stand ;  if  not,  a  nonsuit  to  be  entered. 

By  the  iiuieniare  of  the  l^th  Detember,  1785, between  the 
plaintiff  and  Sir  G.  Warring  the  latter,  in  consideration  of 
1500^  granted,  cofffirmcd^  and  assured  to  the  plaintiff  and 

'      IS  hit 
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VOS.        Kit  heirs,  free  libertif  and  licence,  power  and  autkorky,  i9 
tf AKRffov      ^^\d  a  bridge  from  a  certain  close  of  the  plaintiff  in  JJn'ji- 

a;^uinii       mpj^ton^  acros$  the  river  Goitj  into  n  certain  close  of  Sir 
****       George,  in  Stockport^  communicating  with  a  new  street,  in* 
tended  to  be  made  in  Stockport  hj  Sir  George :  and  alia 
L  '^^  J     free  liberty  aftd  ticenee^  &c.  to  the  plaintiff,  his  heirs,  8ie.  I« 
lay  and  build  proper  foundations^  walls^  9&c.  fcur  one  end  of 
the  new  bridge  upon  bis,  Sir  George\  said  close  in  Stock'^ 
port ;  and  to  Iny  materials  upon  the  said  close  ytWt  it  re* 
mained  unbuilt  upon,  for  the  purpose  of  building  the  said 
bridge  (the  plaintiff  making  recompence  for  all  damage 
thereby  done.  Sec.)  together  with  the  free  use  and  enjoy* 
meot  to  and  for  the  plaintiff,  his  hetr^  Sic.  and  his  and 
their  tenants,  &c.  and  all  other  persons  resorting  to  or  from 
the  township  of  Brinnington  aforesaid,  to  and  Ifom  the  said 
town  o(  Stockport  or  eisewheiT,  of  a  sufficient  carriage  road, 
8cc.  outofand  into  the- market  place  in  Stockport,  to  and 
from  the  said  new    bridge :     habendum  the  said  libertiet, 
powers^  and  pnxilcgfSjgT'dnied  to  the  plaintiff' and  his  heirs, 
anbject  to  the  covenants,  conditions,  8cc.  and  agreements 
after  mentiooed;  and  the  plaintiff  covenanted  that  he,  his 
heirs  add  exeeutors,  should,  at  his  and  their  own  expence, 
l>uild  the  bridge  in  question,  and  render  it  fit  for  earriages, 
ficc.  before  September,  1786 ;  and  would,*'  from  time  to  time, 
when  necessary,  rebuild,  support,  and  maintain  the  sttmein 
repair;*' and  would  ^Uo  keep  in  repair  a  road  from  the  said 
hridge  into  the  public  highway  in  Brimiivgton,  and  also  a 
road  on  the  Sfockport  side  of  the  bridge ;  ^*  ^and  that  such 
bridge,  and  the  roads  leading  to  and   from  the  same,"  when 
built  and  finished  a^  afprisaid,  should  '<  for  ever  remain  as 
public  highways**  for  all   persons  travelling   to  nnd    from 
Stockport^  **  withont  i^ing  liable  to  the  payment  of  any  toll 
for  passing  over  the  same  bridge  or  roads.^'    Sir  George  also 
covenanted  to  keep  in  repair  eertain  new  intended  *  streets  in 
Stockport,  communicating  with  the  bridge ;  and  that  they 
should  be  enjoyed  as  public  highways:  and  h(e  alao  cove* 
nanted  that  he  and  all  persons  lawfully  claii|ung  any  estate^ 
right,  title,  &c.  in  and  to  the  said  close  in  Stockport  ^on  part 
r  11(9  1    of  ^^'c'^  ^^^  ^°^  of  the  new  intended  bridge  was  to  be  built) 
'^  '^    oir  in  or  to  any  other  the  premisses,  upon,  in,  or  ihroogh 

whioH  dny  of  the  liberties,  powers,  qnd  privileges,  thereby 

granted, 
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grantcdj  amveifedy  bnd  aUuiredj  would  ffoiti  tirfi^  to  tim#        1^5* 
ibcrcafieri  at  the  request  of  the  plaintiff,  his  heirs,  &c.  do,     tt^^J^^on 
acknowledge^  levy,  sufier,  and  execute  fill  Mich  further  law-       ^aiiui 
fol  actS)  coQveyailces,  and   assurances^  for  iflorc  effettua)     PA«*««i 
granting  and  assuriogtb^  same,  by  fine,  recclvefy,  8;c.as  should 
be  reasonably  advised :  and,  lastly  (after  the  othet*  cbvenanti 
and  agreecneots)  it  was  agreed^  That  the  said  lahdl  of  Sir 
George^  on  the  Stockport  side  of  thie  river,  should  not  be  need 
oroccopied  by  tiie  plaintiff^  his  heirs,  &c«  far  i^n^  othf r  pur- 
pose, except  the  building  the  said  bridge. 

Littledak  for  the  plaintiff.  I'he  exclusive  prc^rly  of 
tbe  bridge  is  in  the  plaintiff;  and  he  may  maintain  tr^spasi 
against  »  wrong-doerfor  any  injury  done  to  it^  without  hav« 
iog  an  exclusive  property  in  the  soil,  which  it  is  not  necessarj^ 
to  contend  passed  by  the  graot,--^  thoogh  the  use  of  the  land 
vas  meant  to  be  conveyed  to  the  plaintiff  and  his  heirs^  for 
the  purpose  of  the  bridge  ;  for  the  grant  excludes  any  use 
oroccapation  for  other  purposes.  If  the  plaintiff  had  nd 
property  in,  or  possession  of  the  bridge,  he  could  not  comply 
with  the  covenant  to  make  it  a  public  bridge,  or  to  keep  it 
in  repair;  and  thosthe  very  object  of  the  gran^  wo^uld  be 
defeated.  Ho  property  in  the  bridge  was  conveyed  to  th6 
iababitaots  of  the  county ;  but  only  a  mere  delegation  of 
the  liberty  of  passage.  They  are  q6  corporation.  Tiie  law 
indeed  throws  th6  onus  of  repair  of  a  public  bridge  tipoa 
them,  where  no  other  person  is  chargeable  ;  but  that  doct 
Dot  give  them  the  property  of  it ;  and  here  the  county  have 
never  in  fact  repaired  it:  so  public  highways  atre  repaired  by  [  158  1 
the  parish^  though  th^  property  in  the  soil  remains  in  tbe 
individoal  owners,  who  may  maintain  trespass  for  brettking 
it  op.  Lade  v.  Shqiherd  (a)^  and  The  Mayor,  ife.  of  Norths 
MmptOH  V.  fVardiJb)  are  in  point.  It  is  no  answer  to  ^say^ 
That  tbe  civil  remedy  is  merged  in  the  public  nuisance ;  for 
the  lame  objection  would  have  applied  to  Lade  v.  Shepherd] 
battb^  indictment  only  li^s  if  tbe  right  of  passage  be  endan' 
gered  or  impeded  ;  and  there  is  no  mecger  of  civil  rights  ia 
G^iieof  aiisclemeanor,' at  in  ciise  of  felony.  The  party  in« 
jnred  may  both  indict  and  bring  bis  acticm  of  trespass  for  the 

An  action  cannot  indeed  be  brought  by  an 
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ihdividufll  for  a  public  nuisance,  affecting  hifn  only  ia 
the  same  degree  as  it  affecu  the  public  at  large,  in  order 
to  prevent  a  ifiultiplicity  of  actions  ;  but .  that  cannot 
apply  to  a  ease  Tike  the  present,  wheie  a  man's  property 
is  injured.  In  *  this  case,  special  damage,  is  not  neces- 
sary to  be  sheivnj-*-ibe  law  implies  a  damage  from  the 
infringement  of  the  right.  At  any  rate,  however,  after 
the  stones  were  severed  from  the  bridge,  the  exclosive 
f>rop^ty  in  them  reverted  to  the  builder;  after  which, 
there  was  a  distinct  trespass  and  asportation.  [Lord  EUen^ 
botou[h,C*  J.  You  cannot  avail  yon rself  of  that  in  this 
case;  for  the  jury  have  only  assessed  general  damages,  an4 
not  severally  on  each  count.  You  most,  therefore,  sustain 
'all  the  counts ;  otherwise,  the  case  must  go  down  again  for 
the  jury  to  assess  several  damages.  The  Ikir  question,  liow- 
ever,  meant  to  be  submitted  to  us  is.  Whether  the  plaintiff  is 
entitled  to  recover  at  all  Q 

Yates,  cotUra.     It  is  not  necessary  to  enquire.  Whether, 

in  coDseqacQce  of  the  plaintifTs  covenant  lu  i-epair,  he  could 

maintain  an  action  on  the  case  for  the  special  damage  done 

:to  the  bridge?  it  is  sufficient  in  this  case,  that  ho  such  pro* 

p€rty  passed  to  him  in  the  bridge  as  will  enable  him  to  main- 

.tain  unapass.      To  maintain  trespass,  either  the  soil  must 

have  passed  to  the  plaintiff,  or  Uie  exclusive  jright  to  the 

bridge.     There  is  nothing  in  the  grant  to  pass  the  soil.    Ii  is 

not  a  conveyance  by  lease  or  release,,  or  other  mode  of  con* 

veyanceosed  to  pass  land  ;   but  it  is  merely  a  grant  of  a  /i« 

lertjf,  iicmccy  pozxVy  and  mutboriti/  to  erect  a  bridge  npoo 

another  man's  land ;  and  to  lay  oat  and  repair  a  highway 

'  leading  to  it,  for  the  benefit  of  the  public.     There  is  oo 

•  grant  bf  the  soil ; ,  and  there  is  even  a  covenant  fi^inst  lay- 
.'ing  on  a  toH  for  tlie  right  of  passage  over  ttfe  bridge;, so 
-rthat  the  plaintiff  has  not  even  an  incidental  interest  from  the 

toil:  and  the  covetiantfor  further  assurance,  is  merely  of  tkat 

•  which  is  granted,  and  not  of  that  which  is  not.  It  w&s  not 
necessary  for.  tlie  object  of  the  gram,  which,  was  merely  to 

«  secure  a  right  of  pas^ge,  that  the  ^il  should  pa$St  Such  a 
prif  il«ge,  when  granted  to  the  grantee  of  a  private  w«y,  does 

.  not  pails  the  fr^hold,  nor  enable  Jiim  to^maintnin  ti^spa^s 
for  an  injury  done  to  the  soil^  but  his  only  remedy  is  by  ac- 
tion on  Uie  case^  foe  any  interruption  to  hi*  w«y.    I^e  plain- 

'       c :  tiff 
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tiff  then  had  no  more  right  to  the  bridge;  aftef  U  was  cfedi-         1 80S.     i 
caled  to  the  public,  than  anj  other  individual.      He  had  a      wIiAniK 
raere  liberty  to  build  it  for  the  benefit  of  others  $  an'd  is  to  tlie        ugaimH 
repair^  the  only  remedy  aguiust  hiiti  ii  upon  his  coveAant;      ^•*«*i* 
fori  by  the  public  use  of  U,  the  law  thro>^4  the  onus  of  rcpaFr    ^  f    ^ 
open  the  county  (a).      No  agreement  to  repaid  will  itia'ke  tt 
naa  indictable  for  non-repair,  nor  any  agreenierft  eji^emp^     p  |^  -j 
one  who  is  liable.     R-  v.  Duchess  of  BuccUugh  {b)  l  Vtnir.     ^  ^ 

90;  and  Rex  ▼•  The  Mayor^  tfc.  of  Lhtrpooi  (c).  Th^ 
grantee,  or  he  who  has  the  use  of  a  way,  is  bound  tof^paTr 
it.  Tatfhr  v.  Whitehead  id).  So  is  the  grantee  of  a 
pamp  (r).  Trespass  can  onfy  be  maintained  by  one  Who  has 
the  txclunve  right  to  the  soil,  pasture,  or  other  subject-mat- 
ter  injured.  Wikon  v ,  Mackreih  (/),  and  Burt  v.  Moore  (f  >. 
Iq  Lmde  v.  Shepherd,  and  The  Mayor  of  Northampton  v. 
•Ward,  th«  right  of  soil  was  in  the  respective  plaintiffs ;  a^nd;  ^ 

00  doubt,  in  this  case.  Sir  Ocorge  Warren  might  maintain 
trespaaa  for  any  injury  to  the  soil.  Every  thing  btit.  thi 
right  of*  passage  remiaihs  in  him.  1  RoL  Abr^  S99.  Any 
injury  done  to  the  battlements  (ft)  of  a  pubUc  bridge;  vt  ai 
much  a  noisaiice  as  if  done  to  the  'pass6ge-way ;  it  eqttaD^ 
endangers  the  public  passage ;  and  the  stat.  12  Get.  2;  c.  It^', 
provides  for  their  repair ;  and  for  that  which  is  a  coinmbii 
iojury,  no  Miction  lies  without  special  damage,  but  only  aii 
indictment.  9  Rep.  113.  Co.  Lit.  56,  a.  Cto.  £liz.^&t. 
[Lord  EiUenkoroughi  What  answer  do  yoir  give  to  the 
count  en  \hetnpoTtavit,  supposinTg  we  w^re  with  yot^  On  the 
other  counts  ?]  The  materials  pass  with  the  bridge  avin'^ 
cideat  to  it,  as  much  as  thegrairel  which  is  laid  oh'  if  for  re- 
pair: flo  that  Iheplatotiff'  himself  would  be  indictable  fof 
taking  down  the  battlements,  after  he  once  dedicated  the 
bridge  to  the  public,  and  they  bad  accepled  and  used  it ; 
otherwise,  after  such  a  dedication,  the  originat  owner  might 
ioierfere  with  the  public  repair  of  it.  T^ie  property  must 
follow  the  right ;  which  is  either  in  the  owoar  of  the  sctil>  or 
the  public^  who  have  the  use  of  it» 

.  '    .'  .       . 

fa)  Vide  R. «.  The  IubsVitantt  or  Wiltt*  Balk.  3S9 1  sad  R. «.  The  Iaha% 
biisotiof  ttie  W.  R.  or  Yorlntitre,  t  Salt;  3'4S,  ^si- 
WiSaUusjS-  («)vEMt,  S6.  (^)  Dtivgl.  748. 

(«)  I  SMQd.  fit.  if)  )  Burr.  1814.  (^ )  5  Tern  Re^  ^w^. 

W  Vide  1 3  Gt».  ^^  s.  7t»  %.  li,  waisb  aim's  psoslt 7  for  U^  sChioc. 

%4^  '      '    •    Loi4 
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itOS.  JUwrd  EuBiiBORoooB,  C.  J.    If  U  were  oecesifiry  to^e- 

BAiuutpif     ^^'^  whether  trespass  were  maintaiDldble  by  the  plaintiff  for 

«ttim9i  polling  down  the  bridge,  il  might  be  proper  to  consider 
■***•  Whether  any  property  in  the  soil,  bad  pasted  to  him  under 
the  grant:  but  on  the  fourth  count  it  is  not  necessary  to  de- 
cide that  question.  The  question  is,  Whether  the  original 
^gbt  of  the  person  with  whose  materials  the  bridge  was  ori- 
ginally constructed,  and  whose  property  in  them  wsis  oqljr 
fOtpended  by  the  use  of  them  by  the  public  while  in  the 
fqrta  of  a  bridge,  when  those  materials  cease  to  be  parts  of 
th#  bridge,  whether  bis  exclusive  right  of  property  in  them 
do  dot  revert  to  him  ?  wd  I  am  clearly  of  opinioo,  that,  as 
«§»ijiat  a  wrong-doer  who  has  carried  thi^m  away,  the  origi- 
nal owner's  exclusive  right  of  property  does  revert  to  him 
90  as  to  enable  him  to  maintain  this  possessory  action.  They 
iMre  dedicated  by  bioi  to  the  public  for  given  purposes ;  but 
a  aeintilla  of  property  still  remained  in  biip ;  and  when  those 
pnrposas  could  no  longer  be  answered  by  their  ceasing  to 
be  .combined  in  that  form,  in  respecc  of  which  the  dedica- 
tion was  made,  without  saying  that  he  could  have  severed 
tbem  himself,  they  returned  to  him  again  as  his  absolute 
property!  and  he  may  well  maiutain  this  action  against 
a  wrong-doer  for  the  material!  now  subsisting  in  the  shape 
of  several  chattels.  It  is  something  analogons  to  the  case 
where  the  founder  6f  an '  eleemosynary  foundation  dj^di- 
cates  his  land  to  its  support,  and  ii  after warda  ceases,  the 
land  reverts  to  him  or  his  heirs.  H^re  there  was  a  quali- 
£ed  right  of  pfopeily  aubsisting  in  the  plaintiff  after  the 
dedication  of  the  bridge  to  the  public;  whichi  upon  the 
aeTerance  of  the  materials,  became  a  perfect  right  of;  pro- 
petty  in  himf. 
r  162  1  '  GaoaE;  J»  '  I^  order  ito  maiatam  the  coont  on  the  irspor- 
tittNll,  it  miAst  hpiiear  th^t  the  stones  were  the  property  of  the 
|ilatniiff«  and  that  ihey  were  taken  from  his  possession*  Sir 
'€he6rg$  Warren  granted  to  the  plaintiff  the  prmlege  of 
building  the  bridge  on  histland.on  the  Stoelq>0rt  side  of  the 
river.  The  materials  were  furnished  by  the  plainunf  whose 
property  they  weri ;  and  h^  never  parted  with  his  property 
in  them^to^ny  other  I  but  only  gave  a  rigbi  to  ibe  public  of 
passingovei;tbem.io  tl]^ioini  i^  at. bridge i  he  never  even 
Mfcited  to  give  to  the  public^  hb  right  to  the  stones  them- 
selves* 
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let 


leWed.  Tllea  being  bis  property^  they  continued  in  his 
possesiiM  in  point  of  law,  just  as  any  chattel  would  be 
*which  waff  placed  Jby  permission  on  another's  ground.  If 
any  of  the  stones  had  fallen  down  by  accident,  that  would 
not  give  aright  to  any  person  to  take  them,  but  the  pro* 
perty' would  revert  to  the  plaintiff;  the  public  having  had 
all  the  ilse  of  them  whidi  they  were  intended  to  haTe,  white 
fbrming  part*  of  the  bridge. 

Lawbbncs,  J.  The  only  argument  which  has  beeik 
liirged  to  shew  thtit  this  action  does  not  lie  is^tbat  the  bridge 
was  dedicated  by  the  plaintiff  to  the  public  use.  But  the 
question  is;  Whether  by  such  dedication  his  property  in  the 
materials  of  it  passed  to  them  i  and  for  that  no  authority  has 
been  cited.  'The  public  had  only  a  licence  to  make  use  of 
the  materials  while  part  of  the  bridge  for  the  purpose  of 
passage ;  and  when  they  ceased  to  be  part  of  tlie  bridge,  the 
plaintiff's  original  property  in  them  reverted  to  him,  dis- 
charged ef  the  right  of  user  by  the  public  (a). 

PotUa  to  the  plaintiff. 

(•)  Le  BlaD«,  J.  wat  abieot,  from  todiipositioa. 
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B  plaintiff  declared  in  covenant  for  a  y^ar^s  rent  in  Anordsroftwo 
arrear,  upon  an  indenture  of  demise,  for  a  messuage  and  i?*'^^*  toond- 
farrti,  at  the  annual  rent  of  18/.  lOsj  The  defendant,  after  $Gto.  i,  c.V, 
craving  oyer  of  the  indenture,  pleaded,  1st,  As  to  2/.  145.  of  fbrth?Smni2 

of    abiooodlnf 

ettatei)  stamild  gfate  bow  much  of  the  goodi  or  rents  of  the  fagltire  thotiTd  be^Misecl^T  thtt 
puilili-otRoeri  (  and  the  subsetiveDt  order  of  poofirmation  by  the  Setsiooi  should  sDedfy  the 
fiMifmn  of  relief  to  be  appropriated  out  of  the  goods  aud  reats  so  seized,  and  limic  a  period 
<or  such  appropriation;  sopposins  such  prospective  order  to  be^oodf  and  that  i lie  order  ia 
act  to  be  confined  to  the  di^charce  of  ezpences  already  incurred  by  f  he  parish.  i 

And  qnere.  If  the  original  order  be  defective  in  the  particular  meiiiioied,  whether  the  Sm 
siaas  can  fluike  it 'good  by  an  order  of  confirmation  directing:  ihe  paitsh-ofllcers  *«  to  reiJ*  I 
TL  iSf.  rent  of  the  rents  and  profits,  &a.  towards;  the  discharge  of  the  parish  for  nrovidinl 
for  the  party's  wife,"  dec  pninoing 

Batjat  any  jate,  a  payment  of  one  sum  of  ;/.  i6j.  is  aiuadentconfpiiaiict  with  such  ord#r 
on  the  only  ground  of  coDstmction  on  which  it  can  be  Kopported.  A nd  the  tenant  in  wholi 
hand*  the  rent  was  seized,  cannbtjnttify,  in  covenant  by  his  landlord  for  rent  in  arrear  thl 
rsumlng  aaecond  sum  of  7/.  i6f.  out  of  the  second  year's  rent,  upon  the  sopposirion  rhat '...^h 
order  of  Sessions  extended  to  enable  the  parish-officers  to  receive  so  much  aoauallv  onr  «f  iX- 
«au  I  foe  in  that  view  the  oitl^r  Woald  be  bad  in  law  npon  the  face  of  if,  as  en  Indefiolte  or 
^^|for  the  aaanal  payment  of  tach  a  sum^  wiihoutany  limiuaon  of  .tine,  or  oatil  faith^ 
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1805.        the  reftti  a  tender,    ^dly,  k%  to  15/.  SCs.,  the  itfS'dae^  pA]M 
StabTb       men t  thereof  to  the  pUimiflf*ft  use*    3dlj,  A  set-«iffibr  SOi- 
.^«jn#f       paid  by  the  defendaot  to  the  aseoF  the  plaintiff,  nt  bis  re- 
.  BixoK.       qaest ;  aad  for  $o  moch  more  had  and  received  by  the  pbuo* 
tiff  for  the  defendant* «  use;  and  for  the  like  sum  for  meat, 
drink,  8cc.  and  other  necessaries  provided  by  the  defendant 
/or  the  plaintiff'^  -  wife,  and  other  persons,  at  his  revest ; 
and  also  upon  an  account  stated.    4tlilyy  The  defendant 
pleaded  as  to  ?/•  liSs.  parcel  of  the  said  sqm  of  15/.  l6t.  and 
of  the  rent  declared  for:  that  before  the  25th  of  JIfarcA 
.180d  (when  the  rent  became  due)  the  plaintiff  bad  gone 
away  from  his  place  of  abode  at  Curntif^  in  the  paiish  of 
Comey,  in  the  county  of   Cumbirlund,  into  some  other 
county  or  place,  and  had  left  D.  S»  Us  wife  in  the  said 
parish,  cbtfrgeable  thereto,  the  place<of  their  then  legal  tet* 
tlement;  and  that  the  plaintiff  continued  soawayifroift  his 
said  .place  of  abode  till  after  the  £otb  of  M^rehi  ris.  from 
f  161  3      fi^th  of  June,  1801,  hitherto;  during  wliieb  time,  iii%  said 
wife  continued  so  chargeable  to  the  parish ;  and  it  there- 
upon became  necessary  that  she  should  be  uMiintained  at  the 
expence  oftbe  said  parish;  whereupon  tHe  then  overseers 
of  the  said  parish  afterwards,  in  pursuance  of  the  statute  in 
that  case  made,  applied  to  J.  JT.  and  J.  B.  two  justices  of 
the  peace  for  the  said  county  of  C  where  the  plaintiff's  wife 
was  so  left  as  aforesaid  ;  and  thereupon  the  said  justices,  ia 
pursuance  of  the  statute^  made  their  warrant  or  order  ia 
writing,  under  their  seals,  directed  to  tbe  churchwardens  and 
overseers  of  the  poor  of  the  said  pari&b  of  Conuyy  whereby, 
after  reciting  (in  substance)  That  it  appeared  to  tbem,  the 
•aid  justices,  as  well  on   the  complaint,  &c*   as  on  due 
proof  on  oath,  that  tbe  piaintlff  had  gone  away  fropa  his 
place  of  abode  at  Comey^  &c.  into  some  other  connty  or 
place,  and  had  left  D.  S.  his  wife,  chargeable  to  tbe  said 
parish,  the  place  of  their  last  legal  settlement ;  and  th^t  tbe 
plaintiff  had  some  estate  whereby  to  ease,  the  said  parish  of 
the  said  charge,  in  whole  or  in  part ;  they,  the  said justiceS| 
thereby  authorized  and  commanded  them,  the  chnrchwar* 
dens  and  overseers,  &c.  of  Corney,  ^  To  receive  the  an- 
nnal  rents  and  profits  of  the  lands  and  tenements'  of  tbe 
plaintiff  at  Broomhiil,  in  the  parishes  of  £.  and  W.  to  tbe 
said  oounty  of  Cumberland  (the  same  being  the  said  lands 

and 
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ind  teoements  demised  to  the  deFendaot)  '  for  and  towards  TB05. 
the  dis^^barge  of  tbe  said  parish  of  Corney,  for  the  pfovidiog  gir^ 
for  tbe  plaintiff's  wife :'  aud  that  with  the  said  warranty  they,  mgmiut 
the  said  churchwardens  and  overseers,  should  appear  at  the  i^noir* 
next  Quarter  Sessions'  for  the  county^  and  certify  then  and 
there  what  they  should  have  done  in  execution  of  tbe  said 
warrant.  The  plea  then  stated,  that  at  such  next  Quarter 
Sessions,  holden  on  13ih  of  July,  180i,  the  said  order  was, 
i&  puitttanoe  of  the  statute,  tonfirmid  by  the  Court;  ^  and  [  165  3 
the  Court  did  then  and  there  order  the  said  churchwardens 
sod  overseers,  &c.  to  receive  iL  \fy.  rent  of  the  rents  and 
profits  of  the  lands  and  teoements  of  the  plaintiff  at'  B.  in 
the  pltrishes  of  B,  and  W.  8cc.  being  the  premisses  so 
demised  to  the  defendant,  for  and  towards  the  discharge  of 
th«  said  parish  of  Carney  for  the  providing  for  the  said  .1).  S. 
the  piainttff^s  wife  ;  and  then  the  plea  alleged  payment  of 
tbe  said  jL  l6i.  parcel  of  the  rent,  by  the  defendant,  by  vir- 
tue of  aach  oider«  The  replication,  after  accepting  the  ten- 
der of  (be  </•  14c.  paid  into  Coort,  and  traversing  the  ^pay- 
ment of  the  15/.  16s.  residue,  as  stated  in  the  ifd  plea,  and 
the  sums  alleged  to  be  due  fay  way  of  set-off  in  the  Sd  plea, 
pleaded  as  to  the  said  sum  of  ?/;  l68.  in  the  4th  plea  men- 
tioned  ;  .that  before  the  said  25th  of  March,  180^;  viz.  on 
1st  of  Qctifbcr,  1801,  '  the  said  71.  I6s.  in  the  said  order  of 
Sessions  mentiaoed,  was  paid  by  the  defendant'  to  the  then 
churchwardens  atid  overseers,  &c.  of  Comry,  '  pursuant  to 
the  said  order  of  Sessions;'  and  that  afterwards,  on  the 
25th  of  March.  18(», « il^  sdid  7/.  16s.  was  deducted  by  the 
defeodaot,  and  allowed  to  him  by  the  plaintiffoutof  the 
rent,*  Jcc  which  on  the  day  and  year  last  aforesaid  became 
doe  from  the  •  defiendant  to  the  plaimiff,  and  thereby  and 
thereom  was  paid  and  satisfied  to  the  defendant.  Rejoinder 
to  th^  last  replication ;  that  the  said  sum  of  71.  I6s.  men- 
tioned in  the  4th  plea  to  have  been  so  paid  by  tbe  defend- 
ant, was  '  another  and  diflerent  sum  of  7/.  J 6s.  than  the 
'/•  1&;  so  deducted  and  allowed  as  aibresaid ;  namely,  for  the 
Kcond  year's  payment  under  the  sahl  order*  in  the  said  plea 
mentioned;  which  said  la8t<*mentioned  sum  has  not  been 
deducted,  or  allowed,  ior  paid  by  the  plaintiff.  To  this  there 
.was  a  general  demurrer,  and  joinder. 

Bolroyd  in  support  of  the  demurrer  contended,  upon  the      C  IW  ] 

construction 
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1805.  Mnstruetion  of  the  tttit.  5  Gen.  1,  r.JS,  t.  1.  lit,  TfatI  tht 
^^][^  orrgtDftl  order  was  void.  Idly.  That  ih«  Seasioos  bad  no 
^«*iit  original  jorisdiction;  and,  conseqoebtlyi  nothing  dooe  by 
DiM»«  ittem  opota  a  void  order  could  make  it  good#  ddly,  That 
if  the  order  of  SessionSj  correcting  and  limiting  as  it  Hi  tht 
order  of  the  justices^  were  good,  it  had  been  complied  with 
by  the  pMntiflT.  Ut,  The  statute  enables  the  officers  of  the 
parish  where  any  wife  or  thitd  shall  be  left  acharge  upon  then 
by  the  hosband  or  father  going  away,  **  Upon  applicatbn  to^ 
and  by  warrant  or  order  from  any  two  justices  oT  tile  p^ace, 
to  take  and  seiae  so  much  of  the  goods  and  chattels,  and  re* 
ceiv^  10  mMcA  of  the  annual  rents  and  profits  of  the  landl 
and  tenements  of  such  husband,  father.  See.  as  such  two 
justices  fchtdl  order  or  direct,  for  or  towards  the  diicAtfrge  of 
the  parish  where  such  wife,  child,  &c.  are  left^  for  the  briog- 
Ing  up  and  providing  for  such  wife,  &c. :  wkieh  wmrrMnt  or 
order  being  an^rmcd  at  the  next  Quarter  Sessions,  it  shall 
be  lawful  for  the  justices  of  such  Quarter  Sessions  to  mtike 
an  order  for  the  overseers,  8cc.  to  dispose  of  such  goods  and 
chattels  by  sale  or  otberwifce,  or  so  much  of  theoi  for  the 
purposes  aforesmd  as  the  Court  shall  think  fit ;  and  to  re- 
ceive the  rmh  and  profits,  or  so  much  oftkemi  as  shall  be  of* 
dered  by  the  Sessions  as  aforesaid,  of  his  lands,  8ce«  •for  the 
purposes  aforesaid.*'  The  original  order  then  is  vofd,  either 
as  being  prospective  to  seize  the  fents  and  profits  for  future 
expences  to  be  incurred,  and  not  confined  to  l\\e  dUcharge 
of  expences  already  incurred ;  or  admitting  it  might  be  pro* 
^eeiive,  in  not  having  ascertained  the  quantvm  of  relief 
[  167  1  required  by  the  parish  ;  for  the  parish-officers  are  only 
to  receive  so  much  of  the  rents^  fcc.  as  two  justices  shall  or- 
der^Scc.  Supposing  that  the  statute  meant  ttoit  the  order 
should  be  prospective,  the  justices  should  have  found  what 
was  reasonable  for  the  maintenance  of  the  family ;  and  hafe 
adjudged  that  particular  sum  to  becontrnned  to  be  recei'ved 
and  applied  during  the  exigency :  but  it  was  never  intended 
to  atfth<lrize  an  indefinite  seizure  of  a  man's  rents  and  profits 
^nerally,  and  to  make  the  parish-oflicers  tru^te^s  for  the 
^rplus.  There  is  no  authority  given  by  dbe^statttte  to  the 
justices  to  diaebi^fge  such  an  order  when  once  made ;  aod^ 

therefore^  htxu^t  at  least  t6  be  limited^  in  ibe  tentta  of  it, 

to 
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to  (be  oecessity  which  occasioned  it.     lo  R.  v.  Chaffty  (a)  ItW* 

an  order  of  jattices  made  upon  the  iS  and  14  Catp  2»  c.  iSt       ^17^ 

for  seising  the  defeodanl^a  gooda  to  aecure  the  parish  frond        M^mk  . 

the  maiotenanc  s^f  his  faastord  qbildj  was  qoMbed,  because       Oa»K»' 

th  jnsiiMft  bad  not  ascertained  the  quofU^m^    Sdly,  If  the 

original  order  w^e  bad,  the  Sessions  oookl  not  make  it 

good.    They  cannot  originate  ap  order  of  this  sort ;  they. 

bsfe  only  power  gtren  them  to  confirm  it^  and  direct  a  sale. 

of  the  floods  ;  though  it  seems  that  they  may  vary  the  aomi 

before  directed  to  he  levied.     Bat  Sdly,  If  the  Sessions  could 

lemHy  any  defect  in  the  original  order  by  ascertaining  the 

rao  to  be  niised,  they  have  fixed  the  snm  at  71.  ids,  and 

that  sum  is  admitted  on  the  pleadings  to  fiayt  been  ooM 

befone  paid  and  deducted  oot  of  the  rent*    The  order^  thei^ 

fore,  is/iineiu$  officio ;  for  it  does  not  state  that  the  same 

iom  dial  I  be  raised  annuaUyi  even  if  that  conld  have  beei| 

lopported. 

WigUy,  conira.'  The  order,  in  qoertion  folbvs  the  pre^  L  16^  3 
eedent  io  Burnet  Jasiice,  which  being  in  general  nse^  iImI 
Court  will  incline  to  support  it^  if  possible.  The  statute 
meant  that  )>roperty  to  any  extent  which  a  man  had^  who 
deserted  bis  home  and  >left  his  fAmily  a  charge  on  the  pa* 
rish,  should  be  taken  and  applied  to  their  relief*  If  the 
whole  were  necessary  lo  be.taken^  the  justices  in  whoae  ^ 

diicretioa  the  quantum  was  left,  might  direct  the  whole  to 
)to  taken,  or  only  a  part  of  it*  Here  ihey  hare  adjudged 
that  the  whole  should  be  taken  ^  towards  the  discharge  of 
the  parish  for  providing  for  the  plaintiff's  wife."  The  ordet 
w»8  aftesrards  cottfirnud  as  the  statute  requires  by  the  Sea* 
lions,  who  directed  that  7'*  ifii*  rint  of  the  rents  andpr^jfite 
of  the  plaintiff's  lands  at  B.  should  be  received  by  the  pa« 
rish  officers :  that,  though  not  formally  expressed,  must 
Biean  sa  much  of  the  annual  rents ;  for  the  otder,  which  was  , 

to  seiae  the  whole,  is  also  confirmed  genemlly,  and  it  must 
all  be  taken  tc^etber.  It  is  necessary  that  the  order  should 
be  to  setae  generally,  otherwise  it  would  only  apply  to  by* 
gone  rents,  iwhioh  the  tenant  might  pay  over  before  any  or* 
der  conld  be  obtained.  The  seizuie  is  only  that  the  rents 
Bt&y  be  fertbHSoming  to  answer  the  purpose ;  for  till  eon^ 

(9}  1  U.  Ray.  %i%k 

firmation 
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I60f.        firmatioQ  at  the  Sessions,  n'otbing  can  be  applied  in  nid  of 
^^^^       the  pdrishv    If  the  order  of  coDBmatmi  bad  meant  to  con- 
fine the  parivh-offieerb  to  receive  only  one  sum  of  7/,  l6s. 
ont  of  the  rents  fheii  seiaeedy  it  would  have  said  so«    The 
order  is  not  more  general  thao  the  staiote  itself  «hich  directs 
tbe  parish*officers  to  take  and  leixe.  so  oiKieh  of  tUe  atmual 
rents  and  profits  as  tbe  jastipe  sluU  divect;  wkicb  shews  that 
it  was  mea«)i  to  operate  prosfjtelively :  and  that  appears 
[  109  ]      also  from  tbe  application  directed  of  the  property  taken  to 
the  Imfi^ng 4ip  and  providing  for.  the  wife  and  cbildien: 
and  {here  is  tbe  less  reason  for  narrowing  Ibis  constroctioa 
which  has  hitherto  prevailed;  beoaase  the  party  may  at  any 
time  apply  to  tbe  Sessions  for  a  discfaarge  of  tbe  order^  oa 
.  returning  to  his  family  and  paying  np  bis  arrears.     In  Jen* 

kins^u  case  (a)  an  order  of  Sessions  that  the  defendant  sboald 
pay  2i.  a  week  •  towards  the  support  of  bis.  father,  tiU  that 
Coort  should  order  the  contrary,  was  bolden  good ;  becanse  a 
time  was  limited ;  and  if  an  estate  happened  to  fall  to  the 
firther  before,  the  defendant  might  apply  to  the  jnstioes.  The 
ease  of  JL  v.  Ptnnoyr  {b)^  where  an  order  (of  relief  appoint- 
rng  the  defendant  to  pay  £s.  6d.  a  wetk^  without  any  limita^ 
tion  of  time,  was  quashed,  mayseem  contrary  ;.but  no  cause 
was  shewn.  ^Belides,  the  replication,  so  far  from  deamrrtog 
to  the  order  stated  in  the  plea,  as  bad  in  law^ admits  tbattbe 
first  payment  under  it  was  good,  and  objects  onfy  to  any 
fucther  payment  i  and  as  long  as  that  order  stands  uore* 
#ersed  by  this  Court,  nnle«s  it  be  totally  void  on  the  fisceoE 
ft,  it  is  sufficient,  being  made  by  a  Court  of  competent  joria* 
diction,  to  justify  the  tenant  who  has  acted  under  it*  la 
Choffey'^  case,  tbe  order  was  to  seiae  wliat  tbe  overseers 
thought  proper:;  which  was  contrary  to  the  words tif  tha'actj 
leaving  it  in  tbe  discretion  of  the  jiu^ieea themselves* 

Lord  Ei.LBNBoaouoH,  C.  J.  The  stat.  5  Gee.  1,  waa 
made  to  prevent «  great  public  inoonveniefice  arising  from 
persons  going  out  of  their  parishee^  and  leaving  ibeir  families 
a  burden  to  the  parishioners,  although  they  bad  substance  of 
^  170  ]  their  own  out  of  which  they  might  be  maintained :  and  it 
gave  Xo  two  magistrates  a  power  of  appropriating  to  this 
purpose  10 .  mticA  of  the  goods  and  chattels,  and  sa  wm\  of 

(a)  1  Salk.  534.  (S)  t  Coast.  jiC 

the 


^    in  TBI  1?oETt.FiFTB  Yjear  OP  GEORGE  IIL  Vn 

the  annua]  rents  and  profits  oFthe  party  as  t hey  should  or«        ISQS. 
der  and  direct ;  or  as  the  Sessions  afterwards,  io  whose  con-       %tI^9 
firmatioa  such  order  is  to  be  snbmiUed^  should  think  fit.       a^oAul  ' 
But  it  oever  was  meant  to  invest  the  parish-ofBccrs  or  the       Dwaw* 
magistrates  with  a  right  to  take  indefinitely  all  the  pro- 
perty ofsncb  a  person,  wtthoat  apportioning  how  machof 
it  waff  to  be  taken  for  that  purpose.    The  language  ot  the  act 
ts^  That  the  goods  and  chattels,  and  rents  and  profits,  are  to     .. 
be  taken  for  or  towards  the  discharge  of  the .  parish ;  which 
hnporta  (hat  it  was  to  relieve  the  parish  from  a  borthen  al- 
ready incurred;  and  which  was,  thereforci  capable  of  being 
then  ascertained.    But  even  if  tjieir  power  extend  to  the 
making  a  prospective  order  for  future  maintenance  likely  to 
be  incurred»  at  all  events  the  justices  are  to  ascertain  how 
much  is  to  be  taken;  for-  the  act  expressly  says.  That  the 
parisb«officers  shall  take  so  much,  &c.  as  the  justices  shall 
order.     That  makes  it  imperative  on  the  magistrates  to  as- 
certain the  sum  ;  but  if  aa  order  like  this  could  be  sustain- 
ed* it  would  open  a  door  to  great  vexation.     If  any  person 
happened  to  go  zwhy^  leaving  his  family  a  charge  <yi  the 
parish,  it  would  authorize  the  justices  to  make  the  parish- 
aflkera  trustees  for  the  whole  of  his  property  to  whatever 
amomtc     The^irfginat  warrant  then  being  made  in  the  ej> 
ercise  of  an  indefinite,  instead  of  a  limrited  authority  ;  and 
being  void  in  that  respect,  the  next  question  is.  Whether  it 
were  capaUe  of  receiving  oonfirmatien  at  the  Sessions? 
And  assuming  that  it  could,  aa  capable  of  limitation  in  re» 
ipect  of  the  sum  to  be  taken  by  the  parish-oflicers  (for  they 
seem  there  to  have  abandoned  the  ground  of  an  indefinite      C  ^7^  * 
seizure)  then,  Can  the  order  of  Sessions  be  sustained  beyond 
the  lemis  of  it,  as  an  order  to  receive  the  sum  of  7/.  ]6i.  ? 
Admitting  that  it  might  be  good  to  that  extent  as  an  or- 
der to  receive  a  definite  sum.  (subject,  however,  to  the 
objection  to  it  as  a  confirmation  of  an  original  indefinite 
order  of  seizure)  the  answer  is,  That  the  sum  is  already 
paid  and  allowed*     But  taking  it,  as  is  now  contended 
for,  as  an  order  to  receive  that  sum  annually  out  of  the 
rents  and  profits  without  any  limitation  ot  time,  the  objec- 
iionappK^  that  for  want  of  such  limitation,  <^  as  till  some  . 
other  order  made/'  it  is  void  by  the  authority  of  the  case 

mentioned* 
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i^O^  iffDitioqed*  Therefore,  iinlesi  the  order  of  SeMions  be  on* 
StI^ls  derstood  aa  limited,  to  xaise  7/.  |6i.  once  for  all,  thai  wrpuld 
mgmintt       al^o  be  inviDcibl^  bad  i  aod  if  lo  uader»toodj  the  oifdex  b^ 

Gaoijs,  J.  Tbe  qaefttioD  is.  Whether  the  order  of  Ses* 
sioDs  for  the  pajmeat  of  the  som  specified  haf  not  .bceo 
obcjedf  The  plaintiff  aUeges  that  be  has  paid  the  JL  16s. 
once;  which  tbe  defendant  does  not  deny;  but  now  iosisu 
jtb^t  the  order  of  Sessions  autboriies  the  annual  pajmcnt  of 
that  8m9  for  ever.  If  it  do,  such  aa  order  cannot  be  sos*. 
taioed  for  a  mooient;  for  the  statute  on^  aiiitiorixes  the 
^hprch wardens  and  overseers  to  takf;  $o  much  as  the  jqstices 
shall  direct i  that  i^.so  much  as  the  parish  shall  have  su9«k 
taii^ed.  Tbe  S^ssio^s^  however^  hayi?  specified  a  paiticnUf 
som  to  be  paid.  It  is  plainj  therefore^  that  they  thought 
the  sum  necessary  to  be  specified ;  though  it  is  now  plcraded 
as  a  continniog  order,  w.hich  is  to  last  indefinitely.  Taking 
it  to  be  so,  the  first  prd.er  is  bad,  because  np  sura  is  ^(leieiQ 
specified ;  and  the  second  ofder  is  bad,  beqaa^ .  made 
for  an  unlimited  time.  Tbe  inteotioa  of  tbe  Ifgislaturit 
[  172  ]  in  mailing  this  provision,  ^M  oply^  \o  indemnify  tbe  pa^ 
risfa ;  and  it  meant  eithjer  tha^  tbf  ixioney  order^  to  ba 
taken  should  haw  been. expended  ^yiht  parish,  or  that 
fhejusticessbonid  jadgie  what  was  pjop^r  to  be  e^cpeoded 
upon  the  fapiily  of  the  absconfliiig  mi^n..  ^ut  as  t^  inat* 
ler  sundf,  I  cannot  say  that  tb#  justification  pleaded  is  good 

io  Jaw.  .<)    . 

LAwai&Ncx,  J.  'The  first  or^erof  thejosticeaoagbt  to 
have  specified  tbe  sum  to  be  raised  S  because  M^^  4eclared 
jolention  of  tba  act  is.  That  so  f^uch  sfyof}\d  be  taken  a^  the 
justices  should  tliink  fit,  mennii^  that-  they  sboald  'exercise 
.  their  discretion  upon  Ihe  amount  toi.be  taken.  ,That  ordef 
should  have  speci^ed  how  muqb  property  was  to  he  seised; 
aod  thta  the  order  qI'  Sessiona  should  have  stated  how  much 
^f  that  should  be  sold  or.  appropriated.  1  capaot  consider 
theordtT  of  Sessions  as  directing  that  more  than  one  ^m  of 
7/.  IQs.  should  be  taken.  .  If  more  had  been  intended,  tbey 
siiould  have  said  so  more  distinctly,  as  by  adding  tbe  word 
WHuaUtft  Of  till  further  order.  Jhe  defendant  therefore^ 
has  no  reason  to  complain  of  having  been  mi#l^  by  the 

order* 


Dtxov* 
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order.    Besides,  if  the  order  were  illegal,  he  should  have        1801. 
refused  paymeivt;    and   if  indicted   for  diiobedieoce,  he       SinLua 
might  have  defeiiiled  himself ;  or  he  might  have  brought  an       ff «A*«< 
action  of  trespass  if  his  goods  had  been  distraioed ;  for  he 
would  not  have  i)een  concluded  by  ao  order  to  which  be 
was  qo  partyv  from  shewing  that  it  was  illegal ;  but  I  think 
the  order  of  Sessions  only  meant  that  one  snmof  ?'•  16>* 
sfaodd  be  taken  (a). 

Judgment  for  the  plaintiff. 


00  l^  Blancy  J.  was  a|)icttt,  from  iadispcMition. 


[ITS] 


Doe,  on  the  Demise  of  John  Gill  and  Hannah  vr«i^i^^ 
his  Wife,  against  Pearson  and  Others. 

TN  ejectment  for  the  moiety  of  ,an  estate  in  the  parish  of  OnebsvlBsrest 
jfckwortkj  in  the  county  of  York,  birought  upon  the  de-  Sutes'csTtVy 
mise  of  John  Gill  and  Hannah  his  wife,  stated  in  the  decia-  iii^wiu  ftfcrat 
ration  to  have  been  made  on  10th  January,  1787>  44  O.  S,  t^ctyWhiclT* 
averdiet  was  found  for  the'  plaintiff  at  the  last  assizes  at  Jjf5|??*|j2 
York  before  Ciambre,3.  subject  to  the  opinion  of  this  Court,  •xcevtfistt  o»c 
upon  the  following  case :—  SSSLST*** 

John  Collet  being  seised  in  fee  of  the  estate  in  question,  eitatcs.  wlOefei 
by  will  dated  13th  ofJanttartfy  1787,  and  duly  executed,*—  the^wiSi  uuA 
first  directed  that  all  his  debts,  legacies^  annuities,  and  fhnc-  ^^^'TI!^  i 
ral  expenses  shbuld  be  paid  by  his  executrixes  out  of  his  T.toA.sDdH* 
real  and  personal  estates,  which  he  charged  therewith  ;  and  JJJJ^^'*^ 
then  reciting  that  he  had  given  a  bond  for  300/.  to  his  son-  which  iMiud) 

in-law  J?.  Cuttle  on  bitf  marriage  with  his  daughter  Marga^  m  teofatiia  *' 

oommoiHon 
coDditioDy  ttisC 
ncatethey  oreftfaer  of  them  should  hurt  no  isine  they  or  §he  harlns  no  iisue  shonld  hare  ii» 
power  to  ditpote  of  her  thare  except  to  her  lister  or  sistertt  or  their  children  i  and  he  devlted 
&li  th^rest  and  residue  of  his  real  and  iieVaonal  estates  to  A.  and  H  In  feei  vhom  he  ntad* 
hUezeescrixesB.  OVi.  his  death,  A.  and  H.  entered  {  and  afterwards  A.  levied  a  fine  of  htr 
laoiety  to  the  use  of  her  hiMband  in  fee,  and  died.  Held,  That  the  condition  against  aUeaa« 
tioo,except  to  sisters  or  their  children,  annexed  to  the  devise  to*  A.  and  H.  and  their  heirs 
was  snodi  sod  that  for  the  breacH  of  it  by  A.  in  leryinf  sach  fine,  the  heirs  of  the  deriior 
bight  en^r  on  her  moiety  i  it  belbg  a  remainder  undisposed  of  by  the  residuxi^  dsnse»  whldk 
WIS  only  intended  te  operate  upon  such  thiols  of  which  no  dispcsitioa  had  been  made  by  ths 
viU,aiid  not  oonteiaplatlaff  the  devise  over  of  the  respective  moietiea  ot  the  daajcbtera  on  noo* 
perforottnoe  of  the  condition.  And  held.  That  one  df  the  several  co-heirs  ^  the  dcritor 
night  eater  for  noB-performance  or  bitmch  of  the  condition,  and  recover  het  own  share  ia 
^jectacat  For  that  where  the  entry  upon  a  claim  by  one  of  several  copafocacrs^  who  nwka 
bat  oM  heir,  ii  lawfnly  such  entry  made  |i;eneraliyi  wUl  reit  the  lebia  ia  sll  ai  theeatryofaU* 

VouVI.     -.  K  rtt 
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l^*        re<  as  a  marriage  portion ;  hcj  tbereforey  only  gave  to  tbe 

iQoBd.' fSiu.  '^'^  ''^*  ^'^  <^*  Cuitf/r,  li.  (besidea  the  aum  due  on  tbe 
Bad  Wife      bond)  in  full  of  all  daiai  upon  his  estates  or  effecU.    He 
xZmw.     ^^^^  bequeathed  to  his  davgbter  Maty^  the  wife  of  D. 
Vnmm,  an  annoitj  of  8/.  for  her  life,  to  be  paid  to  her  <for 
her  separate  use)  by  his  «tecutrixef ,  by  her  quarterly  pay- 
ments  (with  a  power  of  distress  for  arrears).    He  also  be- 
[  174  ]      qaeathed  to  D.  Unwin  lu  in  full  of  any  claim  on  bis  estate 
or  efiects.     He  (hen  bequeathed  to  the  children  of  his  said 
daughter  Maty  Vnwin ;  viz.  T^omaiy  Fanny ^  Ceorgt,  WiU 
Ham,  and  Mary  Unwiuy  10/.  each ;  to  be  paid  to  them  as 
they  respectively  attained  their  age  of  twenty^ne  yearSj  and 
after  their  mother*8  death ;  •—  and  be  willedi  That  if  any  cff 
the  children  of  his  said  daughter  Maty  happened  to  die  be- 
fore he,  she,  or  they  attained  the  age  of  twenty-one  yean, 
without  having  lawfup  issue,  then  the  share  of  either  so 
dying  should  go  ^o  the  survivors.     He  also  bequeathed  to 
another  daughter,  Fanny ^  the  wife  of  Jame$  Brinon,  an  an- 
auity  of  0/.  for  life  ;  to  be  paid  to  her  by  his  executrixes  by 
half-yearly  payments  (for  her  separate  use,  and  with  a  power 
of  distress  for  arre^srs) ;  and  h^  gave  the  said  Jame$  Brinan 
Is.  in  ftiil,  for  any  claim  out  of  his  estates  pr  eflfects.  He  also 
bequeathed  legacies  of  £p/.  to  each  of  the  cbildicn  of  his 
daughter  Fanny,  in  the  same  manner  as  t>c  had  befoie  done 
to  the  cliildren  of  his  daughter  Mary  Unwin;  and  directed 
all  the  legacies  givep  to  hi^  grandchildren  to  be  paid  9m  tbqf 
severally  became  due  to  them  by  his  exeputrixes.     He  then 
^  devised  as  follows :  *'  I  give  and  devise  unto  nyr  two  dangh- 
''  ters  Jnn  Collfii  and  Hannah  CoUeif  all  my  messoagea^  landf^ 

tenements,  and  hereditaments  at  A^kworth^  or  elsewhere^  ^n 
the  county  of  York  (subject  tp  (he  several  legacies  ao^  i|U^ 
nuities  hereinbefore  given  by  this  my  will,  and  made 
chargeable  thereon)  to  hold  (o  them  my  H^d  fianghtera  Auf^ 
snd  Hannah,  their  heirs  and  assignf  for  ever,  as  tenants  in 
common,  and  npt  as  joint  tenants  jgion  rAi|  ^cific  pro* 
tho  and  condition,  That  in  case  my'  said  daughters  Ann 
and  Hannah  Colleii,  or  either  of  them,  shall  have  no  lawful 
issue,  that^then,  ai  d  in  such  case,  they  or  she  having  no 
lawful  issue  as  aforesaid,  shall  have  no  power  to  diappse  of 
£  171  ]  her  share  in  the  snid  estates  so  above  given  to  them>  except 
to  her  sister  or  sisters,  or  to  their  children.  Ail  the  rest^  rcsi* 

due 


Ill  THE  FOETT-VIFTB  YkAE  Of  GEORGE  lit  ^^ 

ine  and  remainder,  of  my  real  and  personal  ettateSi  goodi,  VM» 
chattels^  and  effects,  not  hereinbefore  disposed  of,  I  give,  j^^  ^  q^^ 
devise,  and  beqaeath  onto  my  said  two  daagbtera  Ann  Colktt  aad  WdGi 
and  Hannah  ColleU,iheir  heirs, executors  and  administrators,  pjuimtf^ 
aod  do  cunstitote  them  joint  execatrixes,**  &c.  The  testa-  > 
tor  John  CoiUit^  shortly  after  making  his  will  died,  seised 
in  fee  of  the  estate  iii  question,  leaving  no  son,  but  &▼• 
daagbters;  Mary,  then  the  wife  of  D.  Unwin,  since  deceased  ; 
Am,  afterwards  the  wife  of  the  defendant  Jamet  Wait,  also 
fliace  deceased ;  Frances^  then  the  wife  of  James  jBriMMs^ 
alio  since  deceased ;  Margaret,  then  the  wife  of  Richard 
Cuttle,  now  living;  and  Hannah,  afterwards  che  wife  of  the 
lessor  of  the  plaintiff  «f .  Gill,  also  now  living.  Jnn,  the 
irife  of  J»  §Fait,  never  had  any  issue ;  but  all  the  other  * 
four  daughters  have  had  issue  which  are  now  alive.  Upon 
the  dentb  of  the  testator,  his  daughters  Ann  and  Hannah 
entered  upon  his  real  estates.  Soon  after,  Hannah  married 
John  QUI,  the  lessor  of  the  plaintiff;  and  Ann  married  the 
defendant  J.  Wait.  The  defendant  Wait  has  for  some 
jears  enjoyed  one  moiety  of  the  estate  in  right  of  Ann  hit 
wife,  and  rented  the  other  moiety  of  the  plaintiff  JoAm  Gillf 
and  Hannah  his  wife,  as  tenant  from  year  to  year.  The 
other  defendants  are  tenants  to  Wait.  Wait  and  Ann  his 
wife,  being  in  possession  of  the  estate  in  1779,  duly  levied  a 
fine  9ur  eonnoisiance  de  droit  come  cto^  &c.  of  a  moiety  there* 
of;  and  by  indenture  duly  declared  the  uses  thereof  to  be  to 
tbe  use  of  the  defendant  Pearson  and  his  heirs,  in  trust  for 
J.  Wait  in  fee.  Aim  Wait  died  above  ji  year  ago^  without 
having  disposed  of  her  share  in  the  said  estate,  otherwise 
than  by  tbe  said  fine  and  indenture ;  and  never  having  had  [  170  ] 
any  issue.  Since  her  death,  and  before  the  day  o^  the  de- 
aise  laid  in  the- declaration,  J.  Gill^  and  Hannah,  his  wife, 
duly  made  an  entry  to  avoid  the  said  fine*  .The  question  for 
tke  opinion  of  the  Court  was.  Whether  the  lessors  were  en- 
titled to  all  or  any  pari  of  the  moiety  of  the  said  estate  de- 
iMsed  to  ^flis  Wait  9 

The  case  was  argued  in  last  Michaelmas  term. 

Wopd,  for  the  lessors  of  the  plaintiff,  contended,  firstt 
Tbat  they  were  entitled  to  the  entire  moiety  in  right  of  /fan- 
nah.  By  tbe  proviso,  the  testator's  daughter  Ann^  having 
bad  no  Ikwfui'  issue,  ira|  restraiiic^  ftom  alienating  her 

K»  *  moiet/ 
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1895.        mdielj  any  oUierwige  than  to  one  or  more  of  ber  sitters,  or 
?%jJ^7Gm   llieir  cblldieD :  and  thisresuaiot  of  alieuatioo  being  only 
and  y?itm     ptftiat>  is  good,  rot  beiog  t epugnant  to  the  estate  in  fee  be* 
p^^^JJ      fore  given  to  her.      Co.  lit.  283, 4,  s.  Sbl.     Thai  indeed 
apeab  only  of  a  feoffment  in  fee,  on  condition  not  to  en* 
$^off  a  particular  person  or  bis  heirs ;    but  the  reason  given  is 
9P-ex tensive  with  this  case;  because'the  condition  doth  not 
l^ke  away  all  pn\Ter  of  alienatioQ  from  I  he  feoffee.     Besides 
vbichj  the  restraint  does  not  attach  at  all,  except  in  the 
event  of  the  devisee  not  having  any  issue.     Either  then  the 
alienation  4aade  by  Jnny  in  her  lifetime,  whs  a  forfeiture  of 
her  moiety  of  the  e^tate^  which  fthe  held  as  tenant  in  com- 
mon ;  in  which. CHse, the  lessor  of  the  plaintiff ZTaiinffiy  hav- 
ing survived  ber  sister,  wonid  be  cnlitled'to  the  whole  noder 
the  residuary  clause,  which  carried  all  that  was  undisposed 
of  to  them  adjoint  tennnt^  in  fee ;  or  if  the  residuary  clause 
4o  not  extend  to  the  moieiy,  at  least  Hannah  would  be  en- 
titled to  recover  one- fourth  of  it,  as  heir  at  Uw  of  Ann  Wait, 
incoDJanction  with  her  three  other  sisters  or  their  respective 
iiaoeu 
r  1^  1  JLambe,  eouifa,  admitting,  Tiiat  there  may  be  a  partial  re- 

straint of  alienation  aniiexed  to  a  devise  in  fee,  contended 
stilly  That  the  restraint  here  imposed  was  inconsistent  with 
tbe  estate  given;  for  the  legacies,  annuities,  and  funersil 
€9.pences,  are  a  charge  upon  the  dcvieees  Ann  and  ilannahf 
10  respect  of  the  real  as  well  as  personal  estate  given  to  them ; 
and  therefore  to  enable  them  to  discharge  those  incum- 
branceS)  it  is  necessary,  by  a  current  of  authorities  ia), 
that  they  should  take  an  unqualined  fee,  otherwise  the  estate 
BBaynot  be  co-.extensivt  with  the  charges.  The  condition 
then,  being  repugnant  to  the  estate  before  given,  saddled 
Vfitb  those  charges,  is  void,  according  to  Co.  Lit.  *^23,  s  360: 
hnt^  at  any  rate,  the  defendants  are  entitled  under  the  in- 
denture and  fine;  for  the  estate  is  given  to  the  two  aisters 
jtnn  and  Uannahj  as  tenants  in  common,  and  not  as  joint 
tenants;  and  by  reason  of  the  latter  words, ''  having  rio  /atr- 
ful  issue/*  which  may  Be  construed  to  restrain  the  general  li- 
imtation  to  them  and  their  heirsy  to  mean  heirs  of  the'  body^ 
eithei  tlie  two  sisters  woold  take  an  estate  tail,  which,  as  far 

Y«)  Vids  Doe  <1. 5;.'rTeo!  aad  Pa^i  «.  SnelUni;,  ante  87,  —  the  lait  case  4e- 
tpnJnwl  aa  this  puuit,  wasre  theit  are  letp^acst  to  sBiecc^nt  cases. 
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«  regards  ^/i^'a  moietj^  rs  now  sp^nt;  or  they  would  fake         IROi. 

tl)eir  respective  moieties  in  fee,  upon  condition  of  having  U-   fjo^lTiSttt 

«ue.    In  either  way  of  construing  the  will,  there  is  no  pre^'      tnCWif^ 

fence  to  say,  That  a  forfeiture  has  been  incurred ;  for  admit-      p^l^iJ    ' 

ting  that  jinn  took  only  an  estnte  tail  in  comtnoD  with  het' 

sister,  yet  they  would  tafce  the  remainder  in  fee,  as  joitit  te^ 

Daots,  under  the  residuary  clause;  and  the  fitie  which  will  pasrf 

future  as  well  a^  present  inierestSi  being  enly  levied  of  her 

moiety,  to  which  she  was  clearly  entitred,  itould  attach  not 

only  upon  her  estate  tail,  which  she  held  in  common,  bu^     £  178  1    1 

also  upon  her  joint  reversion,  of  which  it  would  sever  thd 

jointure;  and  then  the  declaration  of  uses  would  give  it  tp 

(he  iiusbaod  of  Ann^  under  whom  the  defendan^%  claittt. 

[Lau^rencCy  J.    May  it  not  be  considered,  that  the  two  sisteri 

are  joint  tenants  of  each  moiety  of  tiie  remi^inder,  und«rth^ 

residuary  clause  ;  and  if  so,  taking  the  fine'  to  operate  npotf 

Ann^%  moiety,  under  the  residuary  clause,  would  not  thd 

effect  of  it  be  to  sever  the  Jointure  in  that  moiety  only  of 

which  each  was  joint  tenant  Pj      fieing  joint  teniints  oftfaej 

whole,  the  fine  would  opeYate  to  sever  the  jointure  of  the 

tckoU,  and  attach  upon  the  entire  moiety  : '  but  supposing  tht 

fine  and  indenture  to  have  no  effect^  and  that  this  was  an  in«' 

terest  undisposed  of,  descending  to  the  heirs  at  law,  the 

listers  of  Ann  could  only  take  as  parceners.      Then  tKey 

must  alt  dissent ;  foe  none  but  the  heir  can  take  advantage 

of  a  condition  broken,-^  the  grantee  of  part  of  a  reversion^ 

which  is  this  case,  shall  not  take  acjvantageof  it(a)':  and 

all  the  parceners,  including  the  descendants  of  the  sisters^ 

who  are  dead,  make  but  one  heir.    Therefore,  they  should 

either  have  all  joined  in  this  ejectment,  which  wouTdbave 

shewn  their  dissent ;  or  at  least  it  should  have  been  stated  as  a 

fact,  in  the  case  that  all  the  others  dissented,  as  well  as  the 

parcener,  by  whom  the  ejectment  is  brought.  ^     '    ' . 

Lawkbncb,  J.  There  is  no  such  point  reserved  in  thi 
case.  For  atight  we  know,  it  might  have' been  proved  At  this 
trial  that  they  all  dissented,  if  any  question  had  been  madi 
of  it:  but  referring  to  the  c^me  of  MuUbamp  r:  Bluet {b), 
be  observed.  That  however  a  condition  nof  to  alien  to  such  r  p/^  n 
an  one  by  name  might  be  aonejted  to  a  deyise  in  fee^  it  wis 

(«)  Co.  Lit.  tti,  tb  uf,  •.  1. 347.  (>)  Brilfffl.  ft«p.  137. 
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not  equally  clear,  that  a  coodition^  like  the  present,  restraio* 
ing  alienation  generally,  except  to  certain  persont,  was  good. 
In  that  ca«e  it  was  faolden  otherwise. 

Wood,  in  reply,  said,  That  he  was  not  aware  of  that  case  ; 
bnt  contended.  That  sach  a  condition  would  be  equally  good 
within  the  principle  laid  down  in  Co.  Lit*  in  the  passage 
before  cited.  As  to  the  other  objections,  the  legacies  and 
annuities  are  charged  on  the  aiate,  in  whose  erer  hands  it  is ; 
and  therefore  that  would  make  no  difference  in  the  interest 
of  the  persons  who  were  to  take.  It  was  clearly  the  inten* 
-tion^of  the  devisor  that  both  his  daughters  Jnn  and  Hannah 
•hoold  take  a  fee';  but  with  the  condition  annexed.  Then 
the  fio^being  in  breach  of  that  condition  was  a  nnllity  at 
least,  if  it  did  not  operate  as  a  forfeiture ;  ikndJnn^s  moiety 
wonld  descend,  on  her  death,  to  her  heirs  at  law,  of  whom 
Hannah  was  one ;  and  as  such  she '  woukl  take  one-fourth, 
unless  the  whole  moiety  passed  to  her  under  the  residuary 
clause,  as  surviving  joint  tenant.  It  is  clear  that  one  par* 
cener  may  maintain  ejectment  for  her  share,  as  well  as  one 
joint  tenant.  The  dissent  of  the  others  is  immaterial,  con* 
sidering  the  fine  as  merely  Toid.  [Latrrrnce,  J.  This  is  bot 
|i  breach  of  condition;  but  the  case  of  a  condition  not  per- 
formed :  and  in  the  case  of  a  will,  where  a  condition  an* 
nexed  to  the  devise  of  a  fee  is  considered  as  a  conditional 
limitation^  the  duration  of  the  estate  ceasing  uppn  the  hod* 
performance  of  the  condition,  there  needs  no  entiy  by  the 
beir  to  determine  it.  Taking  the  ivhole  devise  together, 
j]  180  3  m^y  it  not  be  considered  as  an  executory  devise  in  fee  to 
Ann  fVait,  if  she  had  issue;  and  if  she  had  not,  then  a  de- 
vise to  such  of  her  sisters,  or  their  children,  as  she  should 
ajipoint  ?]  Curia  adv.  vult. 

Lord  Ellbkborouoh,  G.  J.  now  delivered  the  opinion 
of  the  Court.  In  this  case  three  questions  have  been  made: 
1st,  Whether  the  conditions  annexed  to  the  estates  of  jfoii 
CoUett  and  Hannah  Collett  be  good  in  point  of  law  ?  9dlyi 
As  to  the  effect  of  the  residuary  clause  I  And,  Sdly,  Whe* 
ther  this  ejectment  can,  nnder  the  circumstances  of  this  case, 
be  supported  by  one  of  several  co-heirs  ?  As  to  the  first,  we 
ihink  that  the  condition  is  good ;  for^  according  to  the  case 
of  Damid  r.  Vblty,  in  Sir  Wm.  Jona,  137,  and  in  Laieh.  y^ 
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39,  I5#,  though  the  Judges  did  not  agree  as  to  the  effect  of       1304. 
•  devise  '*  to  a  wife,  to  dispose  at  her  will  artd  pleasure^  afnd    d^,\|  gii* 
togi?eto  which  of  her  sons  she  pleased/' Jonrs,  Justice,     aod  ^ife 
thioking  ii  gave  an  estate  for  lif^,  with  a  power  to  dispose  of     iI^uImL 
the  reversion  among  the  sons»  the  other  Judges,  according 
to  bis  report,  thinking  it  gave/  her  a  fee  simple  in  trust  to 
convey  to  any  of.  her  sons ;  yet|  in  that  case,  it  was  not 
doubted^  hot  that  she  might  have  had  given  her  a  fee  simple 
cooditional  to  convey  it  to  any  of  the  sons  of  the  devisor; 
aadifshedid  not,  tbattlie  heir  might  enter  for  thecondi* 
tion  broken ;  which  estate  Jone$  thought  the  devise  gave,  if 
it  did  not  give  a  Hfe  estate^  with  a  power  of  disposing  of  the 
reversion  among  the  sons :  and,  according  to  Latch.  ST^ 
Dodderi^e  said,  He  conceived  she  had  the  fee,  with  coodi* 
tion,  that  if  she  did  alien,  that  then  she  should  alien  to  one 
of  her  children ;  and  concluded  his  ai^nment  on  this  point 
by  saying,  That^'  her  estate  was  a  fee,  with  a  liberty  to      [  181  ] 
alienate  it  if  she  would ;  but  with  a  condition  that  if  she  did 
alienate,  then  she  should  alienate  to  one  of  her  sons  :*'  and 
in  DalisonU  Reporti,  5S,  there  is  f^  case  to  this  effect  (is.): 
*'  A  devise  to  a  wife  to  dispose  and  employ  the  land  on  her- 
self and  her  sons  at  her  will  and  pleasure;"  and  Dier  and 
JFtthh  held.  She  had  a  fee  simple ;  but  that  it  was  condi- 
tional,  and  that  she  conld  not  give  it  to  a  stranger ;  but  that 
she  might  hold  it  herself,  or  give  it  to  one  of  her  sons.  These 
cases  abew  that  the  devise  in  question  may  operate  as  a  de* 
vise  on  condition;  for 'the  breach  of  which,  in  levying  a 
fine  to  the  nses  within  stated,  the  heirs- at  law  of  the  devisor 
will  be  entitled  to  enter;  and  the  plaintiff,  as  one  of  them^ 
will  be  entitled  to  one-fourth  part  of  the  moieties  whereof 
saeh'  .fine  vra9  levied,  if  the  residuary  clause  do  not  operate 
as  a  devise  over  on  non-performance  of  the  condition  :.  and 
we  think  that  ibe  residuary  clause  cannot  be  considered  as  s 
devise  over ;  for  it  does  not  seem  to  have  been  at  all  in  tbe 
contemplation  of  the  devisor  to  make  a  devise  over  of  tbe ' 
share  of  each  daughter,  on  the  breach  of  tbe  condition  by 
such  daughter ;  but  merely  to  dispose  of  those  things  whiefa. 
had  not  been  before  disposed  of  by  tbe  will.    l^Us  brings- the 
case,  ta  tbe  aiD^gk.atid  only  remaining .  quesuon^  Wbetbec; 
one  co-heir  csm^  entef  £»r  the  breach  of  a  coudifeiQBk.  i  ?-  and 
it  seema  tbathe  maf ^   In  aaap$e,  whfre«iiM»;FW6ta«r  en^ 

K  4  tcrs, 
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ters,  claiming  for  berscli  and  Her  conpanioDj  it  vests  the  seisia 
in  both.    Brool^iJ/Mdg.  iix.  Entn  Cofigcuble,  37.    Where 
the  entry  it  not  lawful,  the  claim  of  one  co«parcener  for  her- 
self and  her  companion  does  not  vest  the  seisin  in  her  com- 
paniou.     E  contra ^  where  the  entry  is  lamJuL     Ibid.  -—The 
entry  of  oneco«parcener  is  the  entry  of  both  as  to  a  stranger. 
lb,  pi.  St.     If  lands  come  to  two  in  common,  and  one  en* 
ters  into  them  generallyi  this  shall  be  the  entry  of  both. 
1  RolPsJbr.  740,  letter  F.pLs.     If  a  man  devise  certain 
annuities  to  bis  fonr  sonS|  out  of  certain  lands,  and  devise 
over,  that  if  his  heir  does  not  pay  these  annuities,  the  sons 
shall  hare  the  land;  if  the  annuities  be  not  paid«  and  one 
of  the  sons  enter  generally,  this  shall  be  an  entry  for  all  the 
foQi  sonsj  inasmuch  hs^ they  are  joint  tenants.    Ihid,pl.7. 
Upon  the  wholcj  therefore,  we  think  that  the  condition  an* 
nezed  to  the  estate  devised  to  Ann  Colleit  and  Hannah  Col* 
kit  is  good  in  point  of  Jaw.     That  the  residuary  clause  has 
no  effect  in  this  case  ;  and  that  the  ejectment  by  one  of  the 
co-heirs  is  good,  fbr  the  purpose  of , recovering  the  share  of 
such  co-heir.    Judgment  for  one-fourth  of  the  share  de- 
vised to  Jnn  Wait, 

Pottea  to  the  plaintiff. 


F$b.  6tli. 


The  King  agaimt  The  Churchwardens  and, Over- 
seers of  the  Parish  of  St.  John  MADDERHAaK£T| 
in  No&wicH. 


Under  ft  loesl  ^NN  SUTLIFFE  appealed  to  the  Norwich  City  Ses- 
efMorrmtioe  sions,  against  an  assessment  of .  100/.  stock,  charged 

5SEr*fSiJ^*  .upon  her  for  the  relief  of  the  poor  }  and  the  justices  allowed 
poor  te  Nor-  the  appeal^  subject  to  the  opinion  of  this  Court,  ou  a  case 
^licli^  sBd*'  which  atated  in  substance.  That  the  appellant  was  assessed 
perMMiettitet  for  iQ^l,  stock,  or  personal  property  charged  upon  her  by 
«o.  m^moutf  a  rate^  d<uly  made  and  allowed^  for  (he  relief  of  the  poor  of 
SSo  ^ire^iSr**  ^®  palish  of  Sf.  JohnMaddermarkct,  in  the  city  and  county 

Ual>lc  to  be 

i«ted  for  goTennneot  ttocki  or  Cimdi*,  which  ore  do  more  (hao  {^trpetuftl  ftonaltlef,  the  pnn- 
el]ml  of  whkh  un  neter  he  fccalM  by  fftio  bolder  ftoni  soyeramen^  Uioi^sb  redeentflile  at  ihe 
yletnie  t>f  tbe  Jatter. 

of 
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ot  Norwich,  by  virtue  mf  a  local  statute  of  the  10  Jbm^  c.  ^        IW^ 
whichenaUedtheohorcbirardenii  and  overseers  ♦of  the  pooc     xjjTSara 
of  the  saM  parisb,  upon  the  authority  of  a  certain  warranty       99»mu 
by  two  of  the  Narwich  magistrates^  framed  in  the  words  of  J^^J^il'Sfc 
the  said.act,^^  To  rate  and  assess  the  sum  (of  1372.  lis.  lOd.)    of  St..io«a 
on  the  inhabitants^  and  on  every  parson  and  yicar,  and  on  MADpa«jiA«* 
all  and  every  the  oocupiers  of  lands^  houses,  tenements,  tithes        wViak 
impropriate^  appropriation  of  tithes>  and  on  all  persons  hay<»  *  [  iSS  J 
log  and  using  stocks  and  personal  estates  in  the  said  parish 
(of  St.  Jfhn  Maddtf  market)  or  hating  money:  out  at  iutcrtU^ 
in  equal  proportions,  as  near  as  may  be,  according  to  their 
Mveralftod  respective  values  and  estates."    And  on  bearmg 
the  said  appeal^  it  appeared  to  the  said  Court;  That»  ever 
•incethepamngoftbesaid  statute,  lands,  bouses,  tenements, 
itocks,  and  personal  estates*  within  the  said  city  and  coiintj^ 
and  mofiry  out  tU  inttre$t^  as  well  without  as  witlun  ths  said 
iitjf  amd  county,  of  the  respective  inhabitants  wilhia.  tbe  ter. 
vera!  parishes  of  the  same,  have  been  coastantly  asaened  to 
the  poors'  rates,  according  to  the  circumstances  of  such  in- 
habitants.   That  the  appellant  had  not  any  stock  or  pev* 
sonal  eiitate  in  the  said  parish  of  St.  John  Maddermarhety  or 
in  any  other  parish  or  hamlet  within  the  said  city  and  county 
of  Nortrich,  nor  had  any  mon^  out  at  interest,  on  real  or 
personal  security ;  but  that  she  was  posseased  of "  money 
vested  in  the  public  funds,  or. on  goveriiment  security,  and 
fben  standing  in  her  name  in  the  books  of  tbe  Governor  and 
Company  of  the  Bank  of  England,  in  the&pcr  ccfff-  Bank 
Annatti^s;'^  and  therefore  the  appellant  admitted  that  the 
said  assessment  was  just,  if  the  said  Ittst-mectioned  mon^y 
^sa  liable  to  be  rated :  and  the  said  Court  being  of  opinion^ 
That  money  vested  in  the  public  funds,  or  on  government 
iecnrity9%ras  not,  by  virtue  of  the  aforesaid  act,  liable  to  be 
rated  to  the  relief  of  the  poor,  allowed  the. said  appeal,  and 
relieved  tbe  said  jInn  Sutliffe  from  the  said  assessment  of      [  184:  3 
100/.  stocky  chargf  J  upon  her  by  the  said  rate. 

Wihon^  in  support  of  the  order  of  Sessions,, contended. 
That  as  tbe  mention  of  coal  mines  in  the  stat.  43  Eliz.  c.  9, 
wasconstfucd  to  be  an  exclusion  of  all  other  ,-nunes  liable,  to 
berated  to  the  relief  of  the  poor,  so  in  the  local  statute  of 
Anue^  the  enumeration  of  particular  sorts  of  ^rsonal  estate, 
including  '^money  out  atiuterest/'  and  omitting  stoch,  which 

are 
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IMS.       aie  a  dittincT'ipecies  of  personal  estate,  must  be  oonslnied 
^l2^^^^     to  be  10  exclosion  of  the  hitter.     Chvirmunt  Mioek  is  not  like 

mgmimu      moiuy  <mi  at  inieresi.    There  it  no  means  of  compelling  the 
SiriiaSiHtr   '^P^y™^"*^  ^^  ^^^  piincipaK      It  it  a  perpctnal  annuity,  re- 
ef St.  Jomm    deemable  only  at  the  will  of  goTerniAent.    The  divideodt 
''^'^^N  ^**  are  an  entire  sum  doe  and  payable  at  a  certain  day  to  the 

wicB.  holder,  whoever  he  may  be,  ^f  the  ttoek  6n  that  day*  They 
are  not  apportionabl^ :  the  intiereat  does  not  accroe  from 
day.today,  to  the  manner  of  money  ont  at  interett*  which, 
in  the  case  of  tenant  for  life'^  dying  berore  the  day  of  pay* 
menr,  shall  be  apportioned  between  him  and  the  nest  pos< 
tetsor :  bot  supposing  that  Uoek  came  within  the  detcriptioB 
of  money  out  at  imicreti,  it  could  not  be  rated  in  Nwwich,  it 
not  being  secured  on  property  within  the  parish,  as  it  must 
be  to  make  it  rateable  there,  according  to  Ilts  ▼•  IFit^e(e): 
and  though  it  may  be  said  in  general,  that  money  ont  at  in- 
leiest  follows  the  lesidence  of  the  creditor,  and  is  payahls 
to  him  whercTcr  he  is,  yet  by  the  several  acts  of  parliameat 
the  dividends  on  stock  ar^  made  payable  at  the  Bank,  and 
-nowhere  else*  However,  at  a  general  proposition,  govern* 
{  185  ]  ment  stocks  are  not  rateable  at  ali;  and  this  is  the  6rst  at* 
tempt  to  rate  them^  The ttat 4  & 5  /FIA  Jf .  c  3, s. f6 
(and  all  other  acts  creating  new  funds  have  the  same  or  like 
clauses,  and  particularly  the  stat.  S4  Geo,  3,  c.  39,  craaiiuf 
the  stock  in  question)  enacts.  That  the  money  lent  by  ratue 
of  that  act  <<  shall  not  be  charged  or  chargeable  with  aoy 
fates,  duties,  or  impositions  whatsoever.**  The  CSonrt,  there^ 
fore,  will  not  hold  stock  rateable  by  impUcatioOy  without 
express  words  in  another  statute. 

Er^nc  and  BtU^  contra.  This  is  not  a  rate  on  govern* 
ment  stock ;  but  on  the  interest  of  it,  when  received  by  the 
stockholder  living  within  the  parish.  The  vonslmction  of 
the  act  in  question  has  been  already  twice  before  the  Court. 
In  A.  V.  Hardy  (6),  this  question  did  not  arise  s  bot  in  JL 
V.  Lakenham  (c),  a  rate  made  nnder  tht»  act  was  quashed  for 
inequality,  in  not  assessing  the  personal  property,  consist- 
ing, inter  alia,  of  money  out  at  interest,  in  propoition  to 
real  property ;  and  it  appears  by  the  case^  that  ever  since  thi 


(•)  4  Tttn  Repi  77r*  WC••^S7a•* 

(•)  UiL-ftj  Geo.  I*    1  Coast  AffS*  587. 
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pming  of  the  act,  mouey  out  at  interest  mithoui,  as  wdl  at  ISOi. 

withio,  the  city  has  been  constantly  rated.     The  very  ex-  m^TTL^ 

pression  of  <'  money  out  at  interest,"*  seems  to  be  used  in  the  Mgmin^i 

act  in  contradistiDCtion  to  the  other  species  of  property  men-  '^^^^^'^ 

tioned  in  ihepariik;  and  evidently  meant  all  money  of  the  of  St.  Jomr 


farisUomn  out  at  interest,  wherever  it  might  be.      St9ck  it  Mavob«ma«- 
merely  one  mode  of  investing  moftfy  at  interest.    Momey,  as     "** 


WJC«. 


there  used,  cannot  be  taken  literally ;  and  would  certainly  in* 

clode  noteaor  other  securities  adianced  to  the  borrower,  for 

which  interest  was  payable. .    Dividends  are  no  more  than 

vucreU.    Having  money  out  at  interest,  does  not  necessarily 

inply  a  loan  which  can  be  recalled  at  pleasure.    It  may  be     [  186  ] 

iirevocable  for  a  certain  number  of  years,  or  till  a  certain 

event :  and  now  a  fund  is  established  for  the  redemption  of 

it  within  a  certain  period.    Nor  can  it  make  any  difference 

whether  the  public  or  an  iodividaal  be  the  debtor. 

Lord  Ellbn bobo|] on,  C.  J.    Jlfosfy  out  at  interest,  bow'^ 
ever  the  lender  may  stipulate  not  to  call  for  the  principal  foe 
•  given  period,  is  still  a  loan  of  money,  with  forbearance 
for  a  certain  time.     It  implies  that  the  principal  is  to  be  re«i 
paid  at  tome  time  brother,  ifben  the  lender  will  be  entitled 
to  receive  it  as  money ;  and  not  a  substitute  for  the  principal 
in  a  mere  annuity:  but  with  respect  to  stock,  the  paymept 
of  the  principal  can  never  be  compelled.     All  that  the  go- 
vernment engage  for,  is  a  perpetual  annaity^  redeemable  at 
their  own  will  and  pleasure^.     In  a  case  of  this  sorf,  we  can 
only  be  goided  by  the  plain  sense  of  the  words  used  by  the 
legislature.    We  are  upon  the  construction  of  the  positive 
letter  of  the  statute.     It  is  admitted.  That  if  this  species  of 
property  do  not  come  within^the  words,  having  **  money  out 
at  ioterest/' it  does  not  fall  within  any  other  description  of 
property  directed  to  foe  rated.     Then  can  we  say,  That  stock 
is  '<  money  out  at  interest  ?*'     Money  out  at  interest  inust 
mean  that  which  is  capable  of  being  recalled  at  some  time 
or  other,  ««fiioiify  wbjch  may  or  may  not  b^  out  at  interat, 
and  is  only  rateable  wheaso  used.    Is  that  at  alt  applicable 
to  the  funds,  where  the  whole  principal  money  is  sunk  in  an 
annuity,  and^  cannot  be  recalled,  though  in  this  «tock  par- 
liament have  reserved  a  power  of  redempfion  i    If  this  then 
be  not  rateable  within  the  particular  local  act,  neither  is  it 
rateable  within  thestat.  43  Efix*  r.  S  (the  only  other  statute 
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by  wbidi  it  could  be  taxable)  notbeiDg  local  yisible  property 
within  the  parish.  It  it  not^  therefore,  rateable  under  either 
staluie. 

GaosFy  J.  Both  the  local  act  and  the  stat.  45  BBz.  are 
very  particolar  in  enumerating  different  species  of  property 
•objeet  to  be  rated.  That  this  is  not  within  any  deacriptioa 
of  INToperty  oonentioned  within  the  parish  is  clear;  and  the 
only  qaestton  ii.  Whether  it  most  be  considered  within  the 
description  of  money  oatf  #^  imteresi  ^  Bnt  that  does  not 
neaa  money  vested  in  annuities,  bat  money  lent,  of  which 
the«  lendeif  may  recal  the  principal,  and  the  borrower  is 
bound  for  the  repayment  of  it.  It  is  not  therefore  with* 
m  any  of  the  descriptions  of  property  which  the  legis- 
latore  have  particularized :  and  it  is  more  probable,  if  they 
had  meant  to  have  rated  iiock,  they  would  have  named  it  in 
terms,  as  they  have  done  other  things. 

La  wBBNcn,  J.  If  ability  alone  were  the  criterion  of  rat- 
ing, all  persons  would  be  rateable  in  respect  of  their  pro* 
party,  whether  locally  and  visibly  situated  within  the  parish 
or  not:  but  it  has  been  determined,  again  and  again.  That  a 
person  can  only  be  rated  for  local  visible  property  within  the 
parish.  The  appellant  was  therefore  not  rateable  onder  the 
general  law ;  and  for  the  reasons  stated  by  my  Brothers,  I 
am  of  opinion.  That  she  was  not  rateable  for  her  stock  as 
lor  money  out  at  interest  (ff)« 

Order  of  Sessions  confirmed  (0). 


M  ht  Blaaet  J.  iras-a%ieaf«  ftmn  iadiipotitioii. 

W  An  acrewmt  to^wj  •  per  oentige,  whep  any  mtm&f  ihoald  ba  raesind 
by  the  defendanU  throvf h  the  plaintiff's  meaat,  —  held  not  tu  extend  to  ■ 
iranifcr  or  ftoek  to  the  defeiidaat,  in  conscqueace  of  the  plaiatUTt  iaftrsw 
tioo.    Jones  o.  Brinley,  i  EmS,  i. 


AvafoK 


IH  THE  FORTY-PIFTH  YjEAR  OF  GEORGl^  III. 

« 

1805. 

AvEsoN  against  Lord  Ivinnaibd  and  Others.        *  ^g^^ 

T^HIS  was  an  action  on  a  policy  of  insarancc,  dated  S3d  loanaockmby 
^   November,  1802,  whereby  ihe  defendants,  for  a  Certain  ^onH'^lT 
conftideratton,  insured  the  life  of  the  plairitiflTs  wife,  t/icn  war^^  ipwinuiccdBtiia 
ranted  in  good  health,  and  of  the  description  set  forth  in  a  dedaniiloiit  bj 
certain  certificate,  signed,  kc.  andTated  the  9ih  o(  Novem-  STterwhttTl*! 
ier,  I80tf,  and  engaged  to  pay  to  the  plaintiflF  JSOO/.  within  ingiobedap- 
thfce  months  after  her  death  ;  and  the  plaintiff  averred.  That  JSSSf  tfS'bad 
she  died  on  the  29tb  of  April,  \  803.     The  defendant  pleaded,  •t^t^othtr 
1st,  That  the  plaintiff's  wife  was  not  in  good  health,  nor  of  period  ofher 
the  description  set  forth  in  the  said  certificate  at  the  time  of  KSther^ 
making  the   policy;  and^  S^lj?    Negativing  the  plaintiff's  weot •  feirdajrt 
averments.  That  she  was  in  good  health,  and  not  afflicted  tobTexrataM^ 
with  any  disorders  tending  to  shorten  life.       On  these  issaes  ^7  awrgwm, 
vere  taken  ;  and  at  the  trial  before  Graham^  B.  at  the  last  tiflcate  from 

Lancaster  assizes,  the  question  was  on  the  truth  of  tiie  war*  51*,,^'  '^^ 

'  ^  neaitn,  prepa* 

raoty ;  and,  amongst  much  other  evidence,  which  went  prin-  ratorjto  mak- 
cipally  to  shew  the  genera]  good  state  of  the  wife's  health,  lM)doirBto 
and  that  she  was  not  habituated  to  hard  drinking,  the  plain*  !J^  a!°!!?h"* 
tiff  called  the  surgeon,  from  whom  he  had  obtained  the  cer«  sioattbaCsba 
tificateofhis  wife's  health  on  the  9th  of  November,  1802,  tendLTlolSr 
who  swore  positively  to  his  belief  of  her  good  health  on  that  b^  which  time  ' 
day,  tliough  before  a  stranger  to  her ;  and  stated.  That  he  to^beKturnH^ 
observed  her  very  minutely  on  that  account ;  and  formed  his  ■'*  admiwible 

.   .        -  •       •  r  L  1  1        '*"  evidence  tq 

opinion  from  on  examination  of  her  general  appearance,  her  shewberowa 
pulse,  complexion,  and  other  circumstances,  •  and  princi-  J^'jJ^'J'SS 
pally  from   the  satisfactory  answers  she  gave  to  his  enquiries,  fact  of  the  111 
On  the  part  of  the  defendants,  much  evidence  was  given  to  hodth  atthe 
shew.  That  the  plaintiff's  wife  was  in  a  settled  habit  of  im-  ♦'■■••'•■'•c^- 
moderate  drinking,  so  as  to  have  affeated  her  health  at  the  which  was  ^  a 
time  of  the  insurance,  and  rendered  her  life  noi  insurable.  J|*y 'otc'yenlBK 
The  principal  question,  however,  arose  on  the  evidence  of  time  of  her  go- 
one  Szuan/uzA  Lees,  who,  being  an  intimate  acquaintance  of  the  day  on 
ULts.  AveioUf  called  accidentally  upon    her  in    November,  wbichiuchde- 
1802,  soon  after  hec  return  from  Manchester,  where  she  went  mades  andpar- 
to  obtain  the  certificate  of   her  health,  on  which  the  policy  {hJ*piJ^JffSJJj 

called  the  rar^ 
feonasawltaeu,  toprovetbat  ihe  was  In  a  ^oodttate  or  health  when  examined  by  him  at 
14. i  hit jod^aient  biuog  formed  in  part  from  the  laCiifactory  answers  given  by htr  to  hii  ea« 

caries: 

was  •  [  189  ] 
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1^05.        was  afterwards  effected,  and  *'  found  her  in  bed  at  1 1  o'clock 
ATBaoif      >o  the  forenoon."     Mrs.  Aveson  then  said  the.  wat  very 
jTMii      poorlf ;  that  she  had  been  to  Manchester  the  Tuesday  before, 
and  that  her  husband  had  been  insuring  her  life ;  that  she 
was  not  w^U  when  she  went :  and  she  spoke  in  a  faint  way. 
It  was  then  objected,  by  the  ptaintiff^s  counsel,  Tliat  what 
.  she  said  was  not  evidence;  but  the  learned  Judge  admitted 
the  evidence^  considering  that  what  the  surgeon,  called  on 
the  part  of  the  plaintiff,  had  sworn  as  to  the  state  of  health 
of  Mrs.  Aveson,  was,  in  a  great  measure,  founded  on  her 
answers  to  his  enquiries;  and  as,  in  general,  any  opinion  of 
the  state  of  health  of  a  person  must  partly  be  formed  on  the 
account  which  such  person-  giv^s  of  his  complaints.    Tlie 
witness  thien  proceeded  to  stale,  That  Mrs.  Aveson  then  told 
her,  *<  That  she  was  poorly  when  she^went  to  Manchester, 
and  not  fit  to  go ;  that  it  would  be  ten  days  before  the  policy 
conid  be  returned;  and  she  was  afraid  she  could  not  live  till 
it  was  made,  and  then  her  husband  could  not  get  the  money .** 
The  whole  case  was  afterwards  left  to  thejury.  Whether, 
from  the  evidence  of  Mrs.  Avtson^t  habit  of  excessive  drink* 
ing,  as  proved  by  the  defendant's  witnesses,'  they  were  satis* 
r  100  "I     iied  that,  <'  at  the  time  of  the  insurance,  the  mischief  wss 
actually  done,  and  her  constitution  then  Tadically  impaired, 
so  as  not  to  be  a  good  life  within  the  meaning  of  the  war* 
rantj  r^«—  and  the  jury  being  of  that  opinion,  found  a  ver- 
dict for  the  defendants.   A  rule  am  was  obtained  in  MichatU 
mas  term  last,  for  setting  aside  the  verdict  and  granting  a  new 
trial :  Jst,  On  the  ground  of  a  supposed  misdirection  of  the 
learned  Jodge  to  the  jury.  That  if  they  thought  that,  at  t)ie 
time  of  the  insurance  effbcted,  the  immoral  habit  of  the  wife 
in  excessive  drinking,  was  so  rooted  in  her  as  to  endaoger 
her  life  by  its  probable  continuance,  and  this  knowa  to  the 
plaintiff  at  the  time,  it  would  avoid  the  insurance :  but  this 
^  ground  was  afterwards  disavowed,  and  removed  by  the  re* 
port.     Sdly,  On  the  ground  that  the  evidence  of  Susannah 
Lees,  as  to  the  conversation  which  Mrs.  Atewn  held  with 
her,  was  improperly  admitted ;  being  no  more  than  evidence 
of  hearsay  of  the  wife  against  her  husband. 

Park,  Topping,  aiid  Tt^ood  now  shewed  cause  against  the 
rule,  on  the  second  ground  of  objection.     The  evidence  of 

what 
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what  the  wife  said  recently  after  the  intarance  of  tier  life        fMSm 
vat  effected,  was  admitsiblej  both  in  respect  of  thecircom^      Anmm 
tCaoces  under  which  it  was  aaid^  and  in  answer  to  other  evi«       MiMf 
deace  of  the  same  kind  brought  forward  by  the  plaintiff.  lid^KwwAia^ 
lit.  The  sntgect  of  insurance  being  her  own  life,  and  the 
qoestion  affecting  her  own  stote  of  health,  of  which  no  one 
eosld^have  so  cotnpeteni  a  knowledge  as  herself,  whatever. 
wai  said  by  her  on  that  subject,  at  times  and  under  circum* 
staoces  when  collutioo  could  not  be  suspected,  formed  part 
of  the  resg€iiM  of  the  subject  of  enquiry,  and  was  substan«» 
tislly  pnt  ID  iasue  by  the  several  traverses.     The  particular 
txpressions  were  oied  by  the  wife  recently  after  the  insnr-     f  19j  ^ 
SQce  effected,  when  she  wai  lying  in  bed  at  an  unseasonable 
boor  of  the  day,  apparently  very  ill,  and  her  Voice  faint. 
The  answers  given  by  Mrs.  Jveton  to  the  witness's  enquiriea 
are  explanatory  of  the  situation  she  was  found  in,  and  the 
appearance  of  illoeu  exhibited  by  her,  and  are  naturally  coo* 
nected  with  the  transaction.     The  witness  did  not  go  there 
to  entrap  her,  nor  had  any  knowledge  of  the  policy,  having 
been  effeoted  when  she  called.    When  an  act  is  dom^  to^ 
which  it  ia  necessary  to  ascribe  a  motive,  it  is  always  Ooo* 
lidered  that  what  ia  said  at  the  time,  from  whence  the  mo- 
tive may  be  collected,  is  part  of  the  fact,  •»  part  of  the  ra 
gaim ;  as  where  the  quic^oo  is.  Whether  a  trader  ordered 
himaelf  to  be  denied  when  at  home,  or  left  his  house,  in  or* 
der  to  delay  creditors? «—  what  he  said  at  the  time  of  the  act 
done  mast  necessarily  be  admitted  to  explain  it,  though  not 
what  he  said  at  another  time*     Ambrou  v.  Ctendon  (a),  and 
Battmam  v.  B^iUy  (6).    fidly.  The  evidence  of  the  aurgeoa 
who  examined  Mrs.  Avium^  and  furnished  the  oertificatet 
wu  given  by  the  plaintiff  as  to  the  state  of  her  health ; 
which  knowledge,  being  a  stranger  to  her  before,  he  must 
have  in  part,  if  not  principally,  collected   from  what  she 
said  to  him;  and  consequently  >ir hat  she  aaid  to  others  on 
the  same  subject  must  equally  be  Evidence ;  and  the  rather, 
indeed,  because  not  said  to  answer  any  professed  purpose  at 

die  time. 

CockcU^  Serjt.  Scarleii,  and  Richardson  in  support  of  the 
rale.    The  rule  was  established  in  Rex  v.  CUtngtr  (c)t  that 


i 
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$809.        the  deelatalicDt  of  husband  and  nrife  cannot  be  received  lA 
evidence agiunst 'each other,  either civillj or  criminally^ nor* 


«ven  if  ihej  hav«  a  tendency  only  to  criminate  each  other. 
.     Sow  here  the  wife's  declarations  had  a  manifest  tendency  to 

^  '*  shew  her  husband  eaiTty  of  a  fraad.  [Lord  J5//rii&oroiigfi  and 
<3rosc,  J.  observed, That  in  the  case  cited,  the  question  pat  U> 
ike  wife  went  directly  to  criminate  the  husband.}  But  Ask" 
AktbI,  J .  aaidj  in  th  at  caae,Tha  t  the  objection  was  not  confined 
toerdy  to  cases  where  the  husband  or  wife  are  directly  accused 
of  any  crime,  but  extended  even  to  collateral  cases|  where  tbeir 
evidence  tends  that  way.  Neither  can  it  make  airy  diflPer^ 
,ewtce  that  the, cause  of  action  is  in  respect  of  the  wife;  for 
even  where  the  action  was  brought  by  the  iNisband  in  riglit 
of  hiawife^  her  declacations  could  not  he^en  in  evidence 
to  shew  that  he  was  not  entitled  to  recover.  Albanand 
oihef%  V.  PritckiU  <a).  The  rule  of  law  is  general ;  and  ex- 
tends even  to  cases  where  the  vrife  is  afteirwards  divorced 
lirom  her  huiband  (b).  [Lord  ElUnboroughl  C,  J.  That 
goes  on  the  ground  that  the  confidence  which  subsisted  be- 
tween them  at  the  time,  shall  n6t  be  violated  in  consequence 
of  aoykfutere- separation.]  So  neither  shall  it  be  yiolated 
•after  her  death ;  for  the  reason  of  the  rule  is  general,  to  pre- 
eevve  the  peace  of  fanNliess  and  the  question  must  be,  Whe- 
ther it  were  evidence  attUe  timje{  Butibe  eflPect  of  the 
evidence  here  is  to  make  her  violate  the  confidence  which 
subsisted  between  them  at  the  time.  In  Monroe  v.  Tvisle- 
lofi(i),  which -was  assumpsit  for  the  board  and  lodging  of 
the  defendant's  infant  child^  Lord  Ahdnley  said,  That  a  wife 
•riial)  not  reveal  matters  of  confidence  imparted  to  her  by  her 
bttsband.  [Lord  Elknhorough.  1  ^oobt  whether  what  Lord 
jtlvanky  there  «iid  was  meant  by  bim  to  be  applied  to  the 
•  circumstances  of  thirt  case;,  for  it  is  generally  considered 

j[  193  J  '  that  mattery  of  (lome<  tic  concern  ire  entrusted  to  the  wife; 
I  rather  consider  him  to  have  mentioned  it  as  general  doc- 
trine, that  tirust  and  confidence  between  man  and  wife  shall 
not  be  betrayed ;  and  as  such  it  is  sound  doctrine. J  .But  in- 
dependent of  the  objection  to  the  evidence^  as  coming  from 
'the  plaintiff's  wife,  it  is  open  to  the  general  objection  of  hear- 
say evidence :  much  of  it  at  least,  being  no  part  of  the  rtt 

« 
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gesta,  as  it  is  said  to  be.     Her  reasoA  for  being  found  in  bed        isd5» 
at  the  time  that  she  was  then  unwell,  might  perhaps  be  ad-        — — 
nissible  as  a  declaration  accompanying  an  act;  but  what       aeainS 
happened  at  Manchester,  the  motives  of  herself  and  her  hus-  iA^KimtiAim^i 
baad  in  going  there,  and  how  she  was  at  that  time,  and  her 
/oture  apprehensions  concerning  the  policy,  were  no  part  of 
iheretgenia,  nor  capable  of  being  proved  by  hearsay.    De- 
clarations by  the  wife,  upon  her  elopement  from  her  hus- 
bands accusing  him  of  misconduct,  could  not  be  given  ia 
evidence  against' him  in  an  action  against  the  adulterer; 
aod  yet  the  character  of  the  wife  and  husband  are  as  much 
implicated  in  the  enquiry  of  damages  there  as  the  health  of 
ibe  wife  was  in  this  cas)?.      [Lord  ElUnborough.  '  It  is  not 
10  clear  that  her  declarations,  made  at  the  time,  would  hot 
be  evidence  under  any  circumstances.      If  she  declared  at 
the  time  that  she  fled  from  immediate  terror  of  personal  vio- 
lence from    (he   husband,    I  should  admit  the  evidence;  , 
though  not  if  kl  were  a  collateral  declaration  of  some  matter 
which  happened  at  another  time.     His  Lordship  also  referred  \ 
.totliecas^'of  Thompson  et  Uxor  v.  Tretannion,  Skin^  i02^ 
where,  in  an  action  by  the  husband  and  wife,  for  wounding 
the  wife.  Lord  C.  J.  Hok allowed  what  the  wife  said  imme- 
diately opon  the  hurt  received^  and  before  she  had  time  to 
devise  any  thing  for  her  own  advantage,  to  be  given  in  evi-     r  |q^  ^ 
^nce  as  part  of  the  res  gesta.l    With  respect  to  the  exami- 
nation of  the  surgeon  laying  aground  for  letting  in  this  evi- 
deDce,  the  two  cases  are  very  dissimilar.   .  The  opinion  of  a 
niedical  man  upon  the  state  of  a  peison's  health,  which  is 
the  object  of  enquiry,  is  evidence  per  se  from  the  necessity 
of  the  case ;  therefore,  the  grounds  of  his  opinion  are  colla- 
terally let  in  as  evidence  also;  in  which  light  only  the  an* 
iwenof  the  wife  to  his  enquiries  become  examinable;  and 
there  is  less  ground  for  suspicion  of  the  truth  of  such  answers 
given  to  tf  professional  man,  whose  advice  is  presumed  to  be 
<>ked,  with  a  view  to  he  acted  upon,  and.where  the  party 
therefore  has  a  direct  personal  interest  to  answer,  truly,  than 
where  loose  convers6tions  are  held  with  other  persons,  from 
which  no  consequence  is  expected  to  ensue.    Besides,  no  ob- 
jection was  made  to  his  evidence;    and   therefore  if  her 
answers  to  him  were  ipn properly  received  in  evidence^  thdt 
VouVI,                              L                                 would 
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would  not  be  ground  for  receiving  other  evidence,  which 
was  objected  lo. 

Lord  Ellbn BOROUGH,  C.  J.    This  case  has  been  argued 
IdXivvAiuD.  with  greater  scope  thah  the  immediate  question  we  have  to 

decide  appears  to  warrant.  No  confidence  has  been  v?o- 
]ated|*—  nothing  extracted  from  the  bosom  of  the  wife  which 
was  confided  there  by  the  husband  :  bat  the  question  being. 
What  was  the  stale  of  her  own  health  at  a  certain  period  ?— 
a  witness  has  been  received  to  relate  that  which  has  always 
been  received  from  patients  to  explain,  her  own  account  of 
the  cause  of  her  being  found  in  bed  at  an  unseasonable 
hour,  with  the  appearance  of  being  ill.  She  was  questioned 
as  to  her  bodily  infirmity.  She  said  it  was  of  some  duration ; 
-v>  several  days.  She  assigned  her  going  to  ManckesUr  as  a 
period  when  she  was  labouring  much  under  the  disorder. 
Then  if  enquiries  of  patients  by  medical  men,  with  the  an* 
swers  to  them,  are  evidence  of  the  state  of  health  of  the  pati- 
ents at  the  time,  this  must  be  evidence.  What  were  the 
complaints,  what  the  symptoms,  what  the  conduct  of  the 
parties  themselves  at  the  time,  are  always  received  in  evi-, 
dence  upon  such  enquiries,  and  must  be  resorted  to  from  tlie 
very  nature  of  tlie  thing.  The  substance  of  the  whole  con- 
Tersaiion  was,  that  the  wife  had  been  ill  at  least  from  the  9th 
of  NoDtmbtr,  when  she  was  examined  by  the  surgeon,  and 
certified  to  be  in  good  health,  down  to  the  day  when  the 
conversation  took  place  ;  and  those  appearances  were  exhi* 
bit^d  to  the  wisness  ;  and  in  that  view  I  think  the  evidence 
was  unexceptionable.  It  was  also  evidence  in  apother  point 
of  view;  for  if  the  plaintiff  produced  the  surgeon  as  a  wit- 
ness, to  shew,  from  his  examination  of  the  wife,  and  what 
she  told  him^  That  she  was  in  a  good  state  of  health*  and  an 
insurable  life  on  the  Qth  of  November,  — this  was  but  a  son 
of  cross  examination,  as  it  were,  of  the  same  witness,  to  shcw» 
from  what  she  had  said  of  herself  to  another  person,  that  she 
was  not  really  well  when  she  told  the  surgeon  eo  on  that  day. 
One  who  was  an  attesting  witness  to  the  supposed  execution  of 
a  bond  died;  and,  after  his  death,  an  action  w*as brought  on  the 
bond,  and  his  hnnd*writing  was  proved  :  but  I,  then  of  coun* 
sel  for  the  defendant,  was  permitted  by  Mr.  Justice  Heath 
to  g'rve  in  evidence.  That  the  attesting  witness  had,  in  his 
dying  moments,  begged  pardon  of  Heaven  for  having  been 
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concerned  in  forging  (he  bond;  cnnd  I  was  permitted  «o  to         1805, 

do,  on  theauthorily  oftlie  case  of  Wrights,  Littht  {a)^       Kx^%Qn 

which  I  cited,   where  similar  evidence  oF  a  dying •confes-     ^against 

iion  by  the  subscribing  witness  lo  a  deed  was  admitted  by  i^r^Ipg*'n°* 

Lord  C.  J.  WilUs,  and  afterwards  «pproved  by  the  Court. 

Mr.  Justice  Heath  admitted  the  evidence,   on  the  ground 

thatif  the  subscribing  witness  could  have  been  produced  at 

the  trial  to  prove  his  hand*writing  to  the  bond,  inasmuch  as 

I  might  haVe  cross-examined  him  as  to  the  fact,  so  I  might 

alio  prove  bis  declaration  of  the  fact,  in  contradiction  to  the 

presumption  of  a  due  execution  of  the  bond  from  the  proof 

of  his  band-writing  as  a  subscribing  witness.     The  admissioni 

then  of  the  evidence  in   this  case  is  free  from  any  imputa-* 

lion  of  breaking  in  upon  the  confidence  subsisting  betweea 

man  and  wife.     The  declaration  was  upon  the  subject  of  her 

own  health  at  the  time^  which  is  a  fact  of  which  her  owa 

declaration  is  evidence ;  and  that  too  made  unawares,  before 

she  could  contrive  any  answer  for  her  own  advantage  and 

that  of  her  husband  ;  and,  therefore,  falling  within  the  prin*  . 

ciple  of  the  case  in  Skinner,  which  I  have  alluded  to. 

Gro8£,  J.     It  is  proper  to  consider' what  the  question 
was,  and  what  was  meant  to  be  proved  by  the  declarations 
of  the  wife.     I*he  question  in  the  c'ausewas  concerning  her 
state  of  health  at  the  time  of  the  insurance  effected ;   and 
io  order  to  ascertain  that,  it  became  material    to  enquire. 
What  the  state  of  her  health  was,  between  the  time  of  her 
first  examination  by  the  surgeon,  and  the  time  when  she  was 
seen   bj  the   witness   who  conversed  with  her?      The  first 
question  put  to  the  witness  was,  In  what  situation  she  found 
Mrs.  Avei^n  when   she  called  ?    The  answer  was,  In  bed. 
To  that  there  could   be  no  objection.    The  next  questioa 
was^  Why  was  the  in  bed  i    Now  who  could. possibly  giveso 
good  an  acaount -of  that  as  the  party  herself?     It  is  not  only 
good  evidtoce,  but  the  best  evidence  which  the  nature  of  the      [  197  J 
case  afforded.     It  is  true,  that  she  added  something  about 
the  insurance  of  her  life  in  the  course  of  explaining  what 
the  state  of  her  health  really  wasal  the  time ;  but  t\ie  whole 
taken  together,  is  evidence  to  shew  what  her  own  opinion  of 
ber  health  was  at  the  time  of  the  insurance;  and  on  that 

(a)  3  Burr.  1155. 
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1805.        ground  I  think  it  was  evidence ;  but  I  alsothink  the  evidence 

was  properly  admitted  on  the  other  ground  stated  by  my 

•r^nii       '®"**    ^^^  ^'^®  ^^^  *^^"  examined  by  the  surgeon  as  to  her 
"  VKiNVAiRD.  state  of  health  on  the  9ih  of  November,  and  the  surgeon  was 

called  as  a  witness^  by  the  plaintiff,  to  prove  what,  in  his 
judgment,  was  the  state  of  her  health  when  he  examined 
her;  which  judgment  \/as  in  course  formed  in  part  from  her 
answers  to  his  inquiries.*  Xben  her  subsequent  declarations 
were  evidence  to  shew,  that  in  trnth  she  was  not  in  the  state 
at  the  time  which  she  represented  herself  to  be  in  to  him. 
,  In  strictness,  such  declarations  are  admissible  not  so  much 
as  evidence  of  confession  of  the  wife  against  her  husband, 
as  of  the  actual  state  of  her  health  in  her  own  opinion  at 
the  time;  but  in  getting  at  this  opinion,  it  is  impossible 
to  help  particular  expressions  mingling  with  it,  and  coming 
out  from  the  witness  to. explain  that  fact,  which  are  not 
evidence  of  the  particular  facts  alluded  to;  buttl^ey  irer^ 
not  tendered  or  received  as  evidence  of  such  particular  facts. 
Lawrkncb,  J«  I  am  of  the  same  opinion.  One  ground 
of  objection  is.  That  the  account  given  by  the  wife  tp  Su' 
•annah  Lees  went  to  criminate  her  husband,  by  shewibg  him 
guilty  of  a  fraud;  but  that  does  not  follow;  for  it  is  only 
the  conception  of  the  wife,  that  if  she  died  before  the  policy 
was  returned,  her  husband  would  lose  the  benefit  of  it.  She 
r  108  1  ^'^  ^^^  mean  to  criminate^  nor  did  she  appear  to  conceive 
that  she  was  criminating  either  herself  or  her  husband  by 
that  expression.  As  to  the  general  ground  of  objection  to 
the  evidence  as  bearsay,  it  is  in  every  day's  experience  in 
actions  of  assault,  That  what  a  man  has  said  of  himself  to  his 
surgeon  is  evidetice,  to  shew  what  he  suffered  by  reason  of 
the  assault.  The  wife  was  found  in  bed  at  an  unusual  time ; 
ahe  complained  of  illness,  and  naturally  answered  her  friends' 
inquiries  by  describing  how  long  her  health  had  been  bsd ; 
and  she  carried  it  to  a  period  antecedent  to  her  examination 
by  the  surgeon  at  Manchitttr.  In  order  to  know  whether 
she  were  \tk  a  good^  state  of  health  on  the  dny  of  the  insur- 
.  ance,  it  was  material  to  ascertain  what  the  ctate  of  her 
health  was  both  before  and  after  that  day.  If  what  she  said 
to  Susannah  Lees  were  not  evidence  against  her  husband, 
then  what  she  said  to  the  surgeon  could  not  be  evidence  for 
bun ;  yet  the  testimony  of  the  surgeon  was  brought  forward 
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bj  the  plaintiff,  in  order  to  shew  that  the  woman  yras  an  in* 
surable  life  at  the  time.     The  plaintiff  had,  therefore,  made        . 
It  evidence  by  bis  own  examination  of  the  surgeon  t  and  if       againtt 
thai  were  evidence  when  making  for  him,  the  same  sort  of  W^Klnwaird, 
examiniition  could  not  cease  to  be  evidence  because  it  turn* 
ed  against  him.    But  even  if  eyery  tiding  said  by  the  woman 
were  struck  out  on  the  one  side,  and  the  evidence  of  the 
surgeon  founded  on  bis  examination  of  her  and  her  answers 
to  h'\%  inquiries  on  the  other  .side,  there  would  still  be  abun- 
dant evidence  to  shew  that  this  verdict  was  right  (a). 

Kuld  discharged* 


(a)  Le  BlaoC)  J.  was  absent,  from  iadisposition. 


C  19^  ] 


Bextixck  asainat  Doruiek  and  Anather. 


Fwb.  7th. 


nnilE  plaintiff  brought  an  action  as  indorsee  of  a  bill  of  Whethcrornot 

exchange  against  the  defendants  as  acceptors;  which  ac-  ofaMironc? 
tion  v.as  referred  to  Mr.  Serjeant  J5<ij//ry ;  who  reciting  in  n.adebyrhe 
his  awaid  that  it  appeared  to  him  that  the  said  bill,  drawn  cancelled  or  re« 
by  Mr.  Rygerbos  of  the  Haguf  on  the  defendants  in  Lon^  Sa^^  the*'bui 
ilofif  was  left  by  the  plaintiff,  to  whom  it  had  been  indorsed,  be  delivered 
for  acceptance  with  the  defendant  on  the  3Ist  of  May  last,  hoWnatail 
and  that  they  had  signed  an  acceptance  thereon;  but  that  e'^cntsifjheac- 
on  the  ist  of  June  following,  and  before  the  bill  was  called  cancelled,  and 
for,  they  had  cancelled  that  acceptance :  Und  that  also  it  ****  ^"u^'L... 

'  ^  .11.  cause  the  bill 

appeared  to  him,  the  arbitrator,  upon   the  production  of  to  be  noted  for 
the  bill,  that  the  plaintiff  had  causp^  it  to  be  noted   for  ?^"^^^ofaf?t7.' 
non-acceptance;  was  thereupon  of  opini&n,  that  the  plain-  waids  sue  upoi» 
tiff  by  such  noting  it  for  non-acceptance,  had  precluded  him-  ccptanoe.^'  ' 
self  iroai  insisting  that  the  defendants  had   by  law  bound 
themselves  to  pay  the  bill;  and,  therefore,  awarded  for  the 
defendants.    A  rule  nisi  was  obtained  on  a  former  day  for 
setting  aside  the  award  as  bad  on  the  face  of  it,  ilpon  the 
ground  that  an  acceptance  of  a  bill  once  made^  could  not  be 
retracted  in  point  of  law  :  which  rule 

Lawes  was  now  called  upon  to  support ;  who  contended 
for  the  general  principle,  That  acceptance  of  a  bill  could  not 
be  gotten  rid  of  by  cancellation ;  for  as  soon  as  the  accept*  ' 
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«nce  was  written,  third  persone  acquired  an  interest  in  it, 
which  could  not  be  divested  by  tbe  sub$equent  act  of  the  ac- 
ceptors alone;  and  he  referred  to  the  Hamburgh  ordi- 
nance, where  that  is  laid  down :  and  which  had  been  recog- 
nized to  be  the  law  of  merchants  here  in  a  case  of  Tummer 
V.  Oddicy  sittings  after  Easter  term  1800 ;  where  a  bill 
having  been  left  for  acceptance,  and  once  accepted,  but 
the  acceptance  was  afterwards  cut  off,  and  the  bill  returned 
in  that  mutilated  state,  Lord  Kenyan,  C.  J.  was  clearljr  of 
opinion,  Thai  the  acceptance  once  made  coold  not  be  re- 
voked; and  that  the  acceptor  was  still  bound.  [And  in  an- 
swer to  an  observation  bj  the  Court,  That  the  plaintiflf  hiin- 
••^If  had  agreed  to  treat  it  as  a  non-accepted  bill,  he  said,] 
'That  the  protesting  the  bill  for  non-acceptance  was  the  act 
of  the  notary,  and  a  wrong  conclusion  of  his  in  point  of  law  ; 
which  ought  not  (o  prejudice  the  plaintiff,  if  by  law  the  ac* 
ceptance  is  in  force. 

Lord  Ellenbobough,  C.  J.  The  rule  is  certainly  laid 
down  in  the  Hamburgh  ordinance^  as  stated.  That  an  accept* 
ance  once  made  cannot  be  revoked ;  though,  to  be  sure, 
that  leaves  the  question  open  as  to  what  is  an  acce(ftaoce, 
whether  it  be  perfected  before  the  delivery  of  the  bill  i  but 
I  should  consider  the  general  question  as  one  of  great  mag* 
nitude,  and  worthy  to  be  considered  in  tbe  noiost  soleam 
manner  before  it  is  decided,  That  after  an  acceptance  €nc« 
clearly  made,  it  could  be  explained  away  by  any  obliteration 
o(  it  ex  parte.  lean  readily  conceive  that  great  inconve- 
nience would  ensue  from  letting  in  such  a  practice:  but  the 
difficulty  here  is  to  bring  this  case  within  the  general  rule 
of  an  acceptance  once  made ;  where  the  holder  himself 
agrees  to  consider  it  as  no  acceptance,  and  acta  accordingly 
by  getting  it  protested  for  non-acceptance.  Can  he  then 
blow  hot  and  cold,  and  revoke  all  that  he  has  before  done 
as  done  unadvisedly,  and  now  say  that  he  will  {consider  it  aa 
an  acceptance  }  I  was  struck  at  first  with  the  considerattoit 
how  far  this  might  affect  the  rights  of  third  persons  ;  but  on 
further  consideration^  if  this  bean  acceptance  in  law,  not* 
withstanding  the  obliteration  before  deliverd  to  die  holder, 
it  will  still  remain  so  a^  to  such  third  persons.  But  I  tbink 
that  thi54)laintiff  has  concluded  himself  by  tbe  act  of  his 
authorized  agent,  from  contending  that  it  is  an  acceptance. 

If 
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If  the  notary  lias  acted  improperl}^  and  without  aiuhority,         1805. 
the  plaintiff  has  bis  remedy  against  him.     '  Bunh^ck 

LawrkncE)  J.     When  the  general  quedtion  shall  arise,        agnfnfit 
it  will  be  worth  considering  how  that  which  is  not  communi- 
cated to  the  holder  can  be  .considered  as  an  acceptance, 
while  it  is  yet  in  the  bauds  of  the  drawee;  and  where  he  ob- 
literates u  before  any  communication  made  to  the  holder. 
Per  Curiam,  Rule  discharged. 

Park,  who  was  to  have  shewed  cause  against  the  rule, 
referred  to  Sproat  v.  Mathews  (a)^  where  the  plaintiiF^  who 
had  caused  a  bill  lo  be  noted  for  non-acceptance  which  had 
been  conditionally  accepted,  was  considered  to.  have  pre-* 
eluded  himself  from  afterwards  insisting  upon  it  as  an  ac« 
ceptance* 

(a)  1  Term.  Rep.  185. 


[  «02  ] 

Parr  against  Anderson..  Thursday, 

^  .      Feb.  7th. 

THHIS-  was  an  action  upon  a  policy  of  insurance  on  the  Whether  snia* 
^   8hipj*frjr<?ttry,in   which  the  adventure  was  described  ;^[^";(;h°or 
to  be  "  at  and  from  Liverpool  to  the  ship's  ports  and  places  without  letter 

^        ,  •  n  A/*  '  1    ^i»  •         •  I      J     J     •       u        of  marque  upon 

or  trade  on  the  coast  of  .4/>ica  and  Ajncan  islands,  ouring;  ner  aceriain  voyage 
stay  and  trade  on  the  said  coast  and  islands;  and  at  and  from  ^Jj^^^;;;^"/,^^' 
iheoce  to  her  final  port  or  place  of  sale,  delivery,  or   dis-  a.  to  b.,  ea- 
charge  10  the  British  W^U  India  islands,  &c.  without  liberty  ^h^erfoVrhe 
to  stop,  touch,  nnd  trade  at  any  place,"  &c.  in  the  course  of  ^^yl^ll^^^^^^^l 
the  voyage.     Declared  to  be  «*  with  or   without  letter  of  capture,  any 
marque."    The  cause  was  tried  before  f^rd  Ellenborough,  ll'^J^^'\l  J,7. 
C.J.  Bt  the  sittings  at  Guildhall^  after  last  7  r/wi(y  ^erin,  cry  lo  the  coarse 
when  it  appeared  that  the  ship  sailed -from  Liverpool  on  the-  Ji^garertrin^* 
Toyaffe  insared,  and  reached  the  coast  of  Jfrica,  and  traded  whatever  direc- 

J    iy  '  I  •  I  tioD,  or  to  any 

there.     TJiat  wbile  she  was  on  the  coast  she  met  with  ano-  limit;  andwhe- 
tber  Eng/inh  v^%se\,  oalled  the  Sparrozc,  and  soon  after,  they  {{;7^"^^^„*e^, 

meat  of  such  ch»ciii?t«>  be  an  enemy  or  not;  or  whetlicr  those  word*  are  to  be  confined  to 
a  IwiFc  to  employ  force  only  for  the  purpose  of  dttfcnce  (indudsn:  a  hhcrty  of  aturk  atirl 


And  therefore  the  cause  was  rererred  to  another  trial,  to  ascertain  the  commerctal  u  are  and 
.    pTKtioe  in  that  respect.  Rut,  at  any  rate,  such  words  do  not  appear  to  authorize  direct  criuaiog 
QUt  of  tlw  coarse  of  ttie  voyac;e  in  search  of  prize. 

Xi  4  savr 
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1805.  saw  a  French  conreite  with  another  vessel,  which  afterwards 
^■^  torned  out  to  be  an  English  vessel,  which  had* been  captured 
agsiiui  hj  the  corvette;  and  which  prisse,  coming  across  the  coane 
Awpsmtoii.  of  the  Mercury,  was  taken  possession  of  by  her  without  go- 
ing out  of  her  waj^  and  the  prisoners  were  distribctted  be- 
tween the  Mercury  and  the  Sparrow,  and  the  prize  sent  to 
Liverpool.  Soon  after,  (he  Mercury^  pursuing  her  course, 
saw  a  sail  to  leeward,  which  turned  out  to  be  a  Spaniard^  a^ 
quarter  of  a  point  upon  her  lee  bow ;  whereupon  the  JIffr- 
cury  altered  her  course  a  quarter  of  a  point,  and  after  pur- 
suing thej^tfiifari/  about,  a  quarter  of  an  hour,  with  the 
£  203  3  wind  right  a-head,  when  she  abandoned  the  chace,  and  con« 
tioued  her  voyage,  and  arrived  safe  in  the  West  Indies^  and 
was  afterwards  wrecked  in  the  course  of  the  voyage  described 
in  the  policy.  And  the  sole  question  was.  Whether  this 
chacing  for  a  quarter  of  an  hour  out  of  the  direct  course  of 
her  trading  adventure,  weie  or  were  not  a  deviation?  the 
plaintiff  contending  that  the  liberty  of  carrying  a  letter  of 
marque,  autbori2ed  the  ship  to  cbace  any  vessel  which  came 
in  sight  in  the  course  of  the  voyage,  as  confra-distinguished 
from  cruizing  in  search  of  prized  that  otherwise  the  liberty 
was  nugatory,  as  without  any  letter  of  marque  it  was  lawful 
for  every  vessel  to  defend  itself  against  an  eneipy.  The  de« 
iendant  on  the  other  hand  contending  that  the  liberty  to  car* 
jy  a  letter  of  marque  gave  no  authority  to  the  vessel  to  go 
out  of  her  course  to  chace  or  cruize ;  which  necessarily  lead- 
ing to  hostile  attack,  and  io  case  of  making  prize  to  the  di* 
minution  of  her  own  crew,  very  materially  altered  and 
increased  the  risk  of  that  which  W9s  insured  as  a  commer* 
cial  adventure.  But  that  the  use  of  having  a  letter  of 
marque  was  in  case  of  resistance  to,  or  capture  of  an  enemy, 
'by  whom  she  was  attacked,  or  on  whom  in  certain  cases  she 
might  be  induced  to  commence  the  attack  upon  a  principle 
of  self-defence,  to  prevent  their  being  treated  as  pirates. 
Lord  Ellenborough  left  it  to  the  jury.  Whether  the  deviation 
in  this  case  were  for  the  purpose  of  hostile  capture  or  de* 
fence?  that  if  they  were  of  opinion  that  it  Was  for  the  pur« 
pose  of  hostile  capture,  this  being  an  insurance  upon  a  mere 
mercantile  adventure,  he  thought  that  the  mere  liberty  to 
carry  a  letter  of  marque,  without  more,  would  not  justify 
iueh  a  deviation «  nor  give  the  assured  a  liberty  of  engraft- 
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ijig  on  a  commercial  adventure  an  adventure  for  hostile         1805. 
capture;  and  then  they  should  find  for  the*  defendant.  But        ^~ 
if  it  were  for  the  purpose  of  defence^  which  mi^ht  happen       mgdinH 
in  various  ways,  as  by  making  a  shew  of  confidence  in  the    AwoERioir. 
face  of  an  enemy,  with  a  view  to  deter  them  from  an  attack;     L  ^^  J 
or,  if  that  could  not  be  accomplisbed»  with  a  view  to  obtain 
some  advantage  in  the  conflict^  or  the  like,  in  that  case  they 
ahoold  find  for  the  plaintiff.     The  jury  found  a  verdict  fov 
the  defendant, 

A  rale  nisi  was  obtained  in  Michaelmas  term  last  for 
setting  aside  the  verdict,  on  the  ground  of  a  misdirection^ 
which  was  opposed  by  Garrow,  Topping,  and  Scarlett  \  and 
supported  by  Erskine^  Gibbs^  Park,  and  Giles.  TJLie  same 
subject  was  so  recently  discussed  in  Lawrence  v.  Sidebothans 
(a),  that  it  is  unnecessary  to  state  more  than  the  above  out- 
line of  the  arguments  urged  at  the  trial. 

The  Court  directed  the  case  to  stand  over,  for  the  purpose 
of  making  further  inquiry  as  to  the  case  of  Jolly  y.  Walker ; 
a  short  note  of  which  is  given  in  Park's  Insur»  299;  and  • 
which  was  much  relied  on  by  the  plaintiffs  counsel  in  argu* 
ment.     And  in  this  term 

Lord  flLLi^MBOROVGH^  C.  J.  delivered  the  opinidn  of  the 
Court. 

This  was  ^  motion  for  a  new  trial,  in  an  action  tried  be« 
fore  me^  at  the  sittings  at  Guildhall^  after  last  Trinity  term. 
It  was  an  action  upon  a  policy  of  insurance,  in  which  the 
adventure  was  despribed  ''at  and  from  Liverpool  to  the 
ship's  porta  and  places  of  trade  on  the  coast  of  Africa  and 
African  islands^  during  her  stay  and  trade  on  the  said  coast 
and  islands ;  and  at  and  from  thence  to  her  final  port  or 
place  of  3ale,  delivery,  or  discharge  in  the  British  West  r  2Q5  j 
India  islands^  &c»  declared  with  or  without  letter  op 
MARQUE."  The  question  made  at  the  trials  was  upon 
the  effect  of  these  latter  words^  By  which  the  assured 
was  expressly  authorized  to  carry  a  letter  of  marque  if  site 
should  chink  fit.  On  the  part  of  the  plaintiff  it  was  con- 
teoded/tbat  these  words  authorized  the  ship  carrying  a  letter 
of  inarque  to  chace  any  vesselsj^  descried  at  whatever  dis« 
taQce  in  the  course  of  the  voyag^^  for  any  indefinite  period  of 

(«)  Aatf ,  4j. 

time^ 
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1805.  time,  and  in  whatever  course  or  direption  the  tliip  insured 
r"^  Qiight  in  virture  of  such  pursuit  be  induced  to  sail ;  and  that 
cgainH  no  deviation  incurred  in  the  course  of  such  pursuit,  dis" 
Aw0Biiioir.  charged  the  underwriters.  On  the  other  band^  it  was  con- 
tended, fbat  ihe  terms  of  this  policy  having  designated  a 
mere  commercial  adventure  between  certain  prescribed  li- 
mits, that  the  libe;ty  of  taking  a  letter  of  marque  must  be 
construed  with  reference  and  as  subservient  to  the  main  ob- 
jects of  such  an  adventure,  incorporating  only  therewith 
snch  a  portion  of  hostile  risks  as  might, arise  from  the  use  of 
a  letter  of  marque,  for  purposes  originally  or  ultimately  of  a 
defensive  nature;  and  which  an  act  of  aggression  might  in 
some  cases,  and  with  a  view  oniv  to  ultimate  defence  and 
safety,  properly,  be ;  —  and  that  under  snch  a  liberty  of  car- 
rying a  letter  of  marque,  no  deviation  from  what  would 
otherwise  be  the  natural  and  ordinary  course  of  the  voyagCi 
for  the  purpose  of  pursuing,  in  quest  and  for  the  chance  of 
prize,  vessels  which  at  the  time  of  instituting  such  pursuit 
were  not  even  known  to  belong  to  an  enemy,  was  warranted. 
To  this  opinion,  viz.  That  an  hostile  adventure  to  this  extent 
'  '  was  not  protected  by  a  liberty  to  carry  a  letter  of  oiarquei  I 
at  the  trial  inclined,  and  direded  the  jury  to  that  effect.  The 
nisi  prius  case  of  Jolly  v.  Walker,  Park,  309,  was  died  as 
[  £06  ]  an  authority.  That  a  ahip  having  letters  of  marque  might 
chace  an  enemy  without  being  said  to  have  deviated:  and  it 
was  supposed  that  that  case  might  resemble  the  present  in 
the  liberty  it  contains  of  carrying  a  letter  of  marque.  But 
upon  inspecting  the  policy,  it  is  found  tocontbin  no  such 
form  of  words.  The  voyage  insured  in  that  case  was  **^at 
and  from  JUondon  to  Cork  and  the  West  India  islands,  with 
liberty  to  call  at  St.  EMtatia;^'  and  the  policy  contained 
this  warranty,  '*  warranted  to  proceed  on  the  voyage  with  60 
men,  equipped  with  9Q  guns,  and  six-pound'  shot,  and 
sheathed  with  copper;**  which  iiiuicated  an  intention  at  least 
•  to  employ,  or  to  be  prcpatad  to  employ  a  competent  de- 
gree of  force  for  hostile  purjfoses.  And  it  was  cofttend^d^ 
That  it  amounted  to  a  representation  at  kast  of  an  intention 
to  use  the  vessel,  as  a  private  ship  of  war ;  and  that  in  virtue 
of  her  having  a  letter  of  marque,  she  was  in  a  situation  and 
had  a  capability  of  being  so  used.  This  case,  supposing 
what  the  note  in  Mr.  Park\  hook  states  to  have  passedi 

affords 
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affoids  no  construction  of  a  policy  cootaining  the  liberty  in         1805* 
question,  inasmuch  as  that  policy  contained  no  such  liberty^         ~~ 
la  the  absence  therefore  of  any  determination  on  the  effect        sgrninn 
o(  such  words,  and   where  the  words  are  susceptible  of  dif-     Amo«mo«w 
ferent  meanings ;  where,  if  understood  in  their  fullest  lati» 
tude,  they  would  authorize  the  acting  as  a  letter  of  marque 
ibr  all  purposes,— -that  is,  in  other  words,  as  ''a  private 
ship  of  war,**  including  of  course  the  liberty  of  cruizing,  i« 
order  to  take,  and  of  bringing  into  port  when  taken,  vessels 
of  that  hostile  nation  against  which  the  letters  of  marque  are 
directed  ;  an  extent  in  which  the  plaintiff's  counsel  have  not 
argued  that  these  words  should  be  understood  ;  where  it  is  • 
(litticult  to  allow  what  is  contended  for,  i.  e.   an  indefinite 
light  of  chacing  for  th6  purpose  of  capture  all  .vessels,  and 
in  whatever  directions;  and  that   /o^irs^uo/ies,  whensoever      [  207  J - 
and  wheresoever  successively  descried,  provided  the  original 
pursuit  commences  from  a  point  in  the  course  of  the  voyage» 
without  suspending  or  superseding  wholly  the  objects,  desti* 
nation,  and  limits  of  the  commercial  adventure  described  in 
the  policy,  —  I  say,  under  soch  circumstances  of  novelty  iti 
point  of  question,  as  far  as  respects  any  judicial  determi- 
nation  upon  the  effect  of  these  wordsy   and  considering 
the  difficaities  which  attend  the  construction  of  them  either 
in  their  most  extended  or  limited  sense,  it  may  be  material 
to  ascertain,  as  a  question  of  fact,  in  what  manner  the  par- 
ties to  contracis  containing  this  form  of  words  have  acted 
upon  them  in  former  instauces,  by  paying  Josses  where  de«f 
vistions  of  the  kind  now  in  question  have  happened ;  and 
whether  they  have  as  yet  obtained   iu  use  and  practice,  as 
between  assured  and  assurers,  uny  and  what  known  and  de- 
finite import, «--« we  think  it  fit  that  for  these  purposes  tlii^ 
case  should  undergo  a  second  trial.     If  it  should  turn  out 
upon  a  second  trials  That  what  was  done  amounted  to  cruizing^ 
then  no  question  will  necessarily  arise  as  to  the  construction 
of  the  policy;  unless  indeed  it  shall  be  then  contended 
(which  has  not  been  done  on  the  present  occasion)  That  the 
words  in  qvestion  allow  a  liberty  ko  that  extent;  and  if  i( 
shall  be  so  contended,  the  evidence  which  the  Court  witches 
to  have  brought  forwards  and  received[.«rtT'thi8  point,  mny  be 
necessary  towards  a  due  determination  upon  the  meaning  of 
these  words.    It  cannot  but  occur  that  these  doubts  might  be 
obviated  by  the  adoption  of  words  of.  more  definite  import. 
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A  lihcrty  '*  to  ^cl  as  a  private  ship  of  war/*  woald  onexccp* 
tionably  and  conclusively  convey  a  liberty  of  this  kind  in  the 
largest  extent;  as  a  liberty  ♦*  to  chace  in  the  course  of*  the 
.foyagte,**  would  convey  the  morelimited  and  restrained  one. 
Hctwever,  it  is  not  for  as  to  prescribe  to  the  parties  what  tcrow 
they  may  best  use  in  soch  contracts,  but  to  decide  upon  the 
import  thereof  when  tbey  have  obtained  a  known  and  defi- 
nite one,  either  ^a  adopted  by  the  practice  and  use  of  man- 
kind, or  as  recognized  by  the  decisions  of  courts  of  law. 

Rule  absolute  for  a  new  trial. 


«p 
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Thuridtyt 
t'kb.  7U1. 

Tile  owner  or 
taad  liifoui:h 
wbichariTef 
not,  cannot  by 
•BUrfin^a 
•bmimel  of  cir- 
tain  ^mcntioBi 
Ihroiigliwbictfc 
the  water  had 
been  nied  to 
flow  before  aay 
appropriation 
or  it  by  another, 
dircrt  mora  or 
ft  tothe  preju- 
dloeofany  other 
land  owrer  low- 
er «town  the  ri- 
ver, who  had  at 
any  time  be- 
fore such  en-, 
largemeat  ap- 
propriated to 
tiiniselftbe  sur- 
plus wafer 
which  did  not 
escape  by  the 
farmer  chaonel. 
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BEALEf  against  Shaw  and  Others. 

T^HlSwas  an  action  on  the  case,  wherein  the  plaintiff  de- 
^  ciared^  That  00  the  Ist  of  January,  1799,  he  was  pos- 
sessed  of.  certain  lands,  mills,  and  other  btilldings  and  ma- 
chibery  used  in  his  trade  of  a  whitster ;  and  that  a  stream  of 
Water  used  to  flow  one  of  the  river  Irweli  through  a  water- 
course through  his  iand^  and  was  used  to  work  his  said  uiilli 
«nd  machinery ;  and  that  tb^  defendants  then,  &c.  injuri* 
ouslf  widened,  deepened,  and  enlarged  certain  fenders, 
tloices,  and  watercourses,  leading  out  of  a  part  of  the  river 
Irwetl  higher  than  the  commencement  of  the  plaintiflf's 
stream,  and  thereby  drew  off  and  diverted  from  the  said  ri- 
ver a  greater  quantity  of  water  than  used  to  flow  and  ought 
to  bare  flowed  into  the  defendants'  fenders  ifnd  sluices,  and 
continiied  the  same  so  widened,  Sec.  and  the  water  so  drawa 
off  from  thence  hith^ rto^  und  iliereby  prevented  the  same 
from  flowing  to  the  premisses,  &c.  of  the  plaintiff,  by  which 
he  wag  deprived  of  the  advantage  'of  the  said  stream,  &c. 
There  were  several  other  counts  'stating  in  substance  the 
same  grievance  in  diflerent  ways.  * .  Plea,  Not  g^iilty.  At  the 
trial  before  Graham,  B.  ,at  the  last  Lancaster  assizes,  the 
shori  state  #f  the  casie  in  evidence  appeared  tobe  this :— The 
-plaintiff's  and  the  defendants,*  mills  and  works  were  both  si- 
tuated neayr  the  bitnks  of  the  river  Irweli,  from  the  water  of 
witteh  they  nere  supplied.  The  firH  diversion  of  the  river 
W9S  in  17i24a  when  a  mill  was^jeeted  on  the  defendants'  pre. 
misses*  by  those  fr^ro  whom  fiiey  claimed,  and  a  weir  was 
made  above,  and  the  ^ water  bronght  fiom   the  river  by 

aeaiM  of  a  sloicei  adequate  ii^  quantity  to  the^^ants  of  the 

thea 
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then  owners;  the  remaiader  (which  was  more  or  less  ac* 
cording  to  the  season,  and  sometimes  but  little  in  dry  wea- 
ther) continuing  to  flow  as  before  in  tl)e  natural  channel. 
Another  weir  was  built  by  the  owners  of  the  same  premisses 
about  40  years  ago,  and  a  third  About  20  years  ago ;  and  as 
tbe  works  were  from  time  to  time  enlarged,  more  water  was 
taken  from  the  Irwell  to  supply  tbern^  and  no  objection  made, 
there  being  then  no  other  mill  on  the  stream  in  that  part  of 
the  country.     The  present  weir  of  the  defendants  was  made 
by  Messrs.  Potter  and  Crompton  (from  whom  the  defendants 
immediately  claimed)  when   they  weie  in  possession  of  the 
same  premisses  in    1791.    It  was  made  about  forty  yards 
higher  up  the  river;  and  at  the  same  time  the  sluice  by 
which  their  works  were  supplied  was  considerably  widened 
and  deepened,  so  that  nearly  double  the  quantity  of  water 
was  drawn   from  the  Irwell  which  had  ever  before   been 
taken.     Tbe  plaintiff's  works  were  first  erectc(l  in  ITBTy  and 
his  weir  and  sluice  then  6rst  made  upon  his  premisses,  which 
were  situated  lower  down  than  the  stream,  and  between  the 
woiks  of  the  defendants  and  the  tail^  of  their  sluice,  where  the 
water  was  again  returned  into  the  bed  of  the  river,  w'hich 
there  made  a  great  bend.     In  consequence- of  tbe  alteration 
of  the  defendants' sluice  in  1791,  by.  which  so  much  more 
water  was  taken  from  the  bed  of  the  river  above  th'^  plain- 
tiff's works  than  before,  they  were  materially  impeded,  and 
lometimes  obliged  to  stop  working  altogether.     Before  that 
time  there  waa.  no  complaint  of  want  of  water;  but  then 
disputes  began  concerning  it:  and  the  defendants  still  ^t* 
tempted  to  exercise  acU  of  exclusive  occupancy  of  the  ura* 
ter  after  the  complaints  originated ;  for  they  put  a  lock  on 
the  cloQgb,  the  key  of  which  was  kept  by  them  for  three 
years  together;  and  applications  were  several  times  made  by 
thepIaiDiiff's  foreman,  to  know  when  ^t  would  be  convenient 
to  the  defendants  to  let  ttie  plaintiff  have  some  water ;  and  he 
was  told  that  be  should  have  it  wl^en  S&aa^'s  work  was  done* 
But  it  was  agreed  that  a  person  should  be  kept  to.  watch  the 
uunagement  of  the  clough,  so  that  the  plaintiff  might  have 
the  water  immediately  at  alf  times  when  it  was  not  Qecessa<* 
nly  osed  by  the  defendants:  and  this  person  was  paid  by 
hoih  parties  for  his  trouble ;  though  he  was  in  the  employ  of 
^€  defeodjiDts,  and  was  desired  by  one  of  them  after  the  en^ 
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}805,        largement  of  their  sluice  was  made,  to  keep  the  plaintiff 
m^^"^        qeiet.     The  defendants  called  no  witnesses;  but  it  was  con» 
mgaimi       tended  on  their  behalf  that  they  and  the  pemons  from  whom 
•*A^-        they  claimed,  hating  since  the  year  1724>  down  at  least  to 
]787>  had  the  free  and  exclusive  enjoyment  of  ^o  much  of 
the  river  as  they  thought  proper  to  appropriate  to  themselves^ 
increasing  the  quantity  from  time  to  time  as  their  occasioos 
required,  it  was  not  competent  to  th^  plaintiff  at  the  latter 
period  to  abridge  their  right  by  the  erection  of  new  works 
and  making  a  new  weir  and  sluice ;  but  having  placed  him* 
self  between  their  weir  and  their  miil-goit,  he  must  take  the 
river  subject  to  the  defendants'  use  of  it.    That  the  plaintiff 
[211]      could  acquire  no  right  to  the  use  of  any  part  of  the  river* 
water  adversely  to  the  defendants,  by  any  enjoyment  short 
at  least  of  20  years ;  and  here  they  had  only  bad  an  enjoy- 
«  ment  for  less  than  four  years  of  the  superfluous  water, 

which  the  defendants  had  then  no  occasion  for:  and  they* 
having  had  an  unlimited  use  of  the  river  for  so  long  before 
3787,  could  not  lose  that  right  by  a  non-user  for  so  short  a 
period;  but  were  at  liberty  to  appropriate  to  themselves  as 
mach  mbre  as  they  wanted,  in  the  same  manner  aa  they  bad 
several  times  done  before  the  plaintiff*^  works  and  sluice 
were  erected  and  made^  But  that  if  any  action  lay,  it 
should  have  been  brought  against  Po//£r  and  Cfiomptwi 
by  whom  the  increased  quantity  of  water  had  bfen  ori- 
ginally taken  in  179I>  which  the  plaintiff  bad  acqaiesced  io, 
and  not  against  ttie  defendants  who  had  purchased  uader 
such  acquiescence.  The  learned  Judge  however  ooasidered 
that  the  important  period  for  the  jury  to  attend  to  as  to  the 
question  of  right,  was  in  1701,  when  it  was  clear  that  an  in- 
creased quantity  of  water  had  been  drawn  by  the  defend* 
ants  from  the  river  by  means  of  the  then  newly  enlarged 
and  deepened  sluice  $  before  which  time  tlie  plaintiff's 
works  had  beea  erected;  and  he  was  in  the /enjoyment 
^  of  so  much  of  the  water  as  had  not  been  before  ap- 
propriated by  those  under  whomk  the  delendaata  claimed. 
That  persons  possessing  lands  on  the  bankft  of  rivers  bad  a 
right  to  the  flow  of  the  water  in  its  natural  stream,  unless 
there  existed  before  a  right  in,  others  to  enjoy  or  divert  anj 
part  of  it  to  their  own  use.  That  every  such  exclusive  ligbt 
was  to  be  measured  by  Ibe  extent  of  its  enjoyment;  aod  if 
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Poifcr and  Crotnpton  htkd  in  1791  taken  more  water  from  the 
rifer  thnn  had  ever  been  done  before  by  themselyes  or  those 
oader  whom  they  claimed^  aft^r  the  plaintiff  had  appro- 
priated what  was  before  left*  to  himself,  by  means  of  which 
his  works  were  injured^  this  w[a«  a  damage  to  him|  and  the 
continoance  by  the  defendants^  who  succeeded  to  the  pre*" 
misses,  of  the  sluice  so  deepened  and  enlarged  was  a  conti- 
oaabce  of  the  injury^  for  which  an  action  lay.    That  the 
applications  by  the  plaintiff's  foreman  for  leave  to  take  the 
water,  and  the  defendants  having  kept  the  key  of  the  dough 
which  regulated  the  supply  of  it,  thooghr  strong,  were  not 
conclusive  evidence  against  the  plaintiff,  but  might  have 
been  done  under  an  lenorance  or  misapprehension  of  his 
rights  at  the  time.     Undef  this  direction  the  jury  found  a 
verdict  for  the  plaintiff,  with  nominal  damages;  which  was 
moved  in  last  Hilary  t^rm  to  hie  set  aside,  upon  a  supposed 
misdiiection  of  the  Judge,  in  point  of  law,  upon  the  evidence; 
the  grounds  being,  1st,  Thlit  the  evidence  of  exclusive  en- 
joyment by  the  defendant!,  and  those  from   whom  they 
claioied  of  as  much  of  the  water  as  they  had  occasion  for, 
.increased  from  time  to  time  as  more  was  wanted  from  17S4! 
downwards,  was  evidence  to  be  left  to  the  jury  of  their  ex- 
clusive right  to  the  whole  of  the  river  water;  and  that  any 
other  person  erectidg  ;&  mill  afterwards  on  the  same  stream^ 
must  take  it  subject  to  the  defendants'  prior  right  to  use  the 
whole,  and  could  not  acquire  any  adverse  title  against  it 
under  20  years  quiet  enjoymetit.     fidly,  That  here  was  evi- 
dence of  an  acquiescence  on  the  part  of  the  plaintiff  in  the 
defendants'  claim. 

Cockdly  Serjt.  Toppings  Woody  and  .Richardson^  were  to 
have  shewn  cause  against  the  rule ;  but  afte>  hearing  the  two 
former,  the  Court  called  on  the  other  side  to  support  the  rule. 
The  principal  part  of  the  contention  arose  on  the  facts  given 
in  evidence,  and  the  manner  in  which  the  question  was  left 
to  the  jury,  ix>th  of  which  were  satisfactorily  explained; 
and  the  propriety  of  the  doctrine  above  stated,  to  have  been 
laid  down  by  tiie  learned  Judge  at  the  trial  vindicated*   And 
as  to  the  plaintiff's  enjoyment  of  the  water  being  for  so  short 
a  period  only  as  four  years  before  the  new  diversion  by  the 
defendants  in  l79|,  they  contended  that  it  was  immaterial 
as  against  the  defendants ;  for  that  he  had  the  same  right  to 
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ISOd*  appropriate  to  his  own  use  so  much  of  the  stream  as  was  not 
iBbIlsy  before  enjoyed  by  anotherp  as  the  former  owners  of  the  de* 
of^aittMt  fendii?its*  premisses  had  to  approprime  in  1724  the  quantity 
Sbaw.  iIj^j^  i^j^j  hitherto  enjoyed.  But  they  referred  to  a  case  of 
Prescoti  v.  Phillips^  before  »he  late  iij.  Serjt.  Jldair,  Chief 
Justice  of  Chester,  iti  1798,  where  he  had  ruled  that  nothing 
short  of  80  years  undisturbed  possession  of  water  diverted 
from  the  imtural  channel,  os  raised  by  a  weir^  could  give  a 
party  an  adverse  right  against  those  whose  lands  lay  lower 
down  the  stream^  and  to  whom  it  was  injurions ;  and  that  a 
possession  of  above  19  years,  which  was  shewn  in  that  case, 
was  not  sufficient.  And  here  the  last  increased  diversion 
made  by  the  defendants  was  much  within  that  time ;  and 
that  it  was  made  to  the  prejudice  of  the  plaintiff  could  not 
be  doubted^  after  his  appropriation  of  the  former  surplus^ 
water  to  bis  own  works. 

Er$kintf  Park,  Holroyd,  and  Scarletiy  argued  in  support 

of  the  rule  on  (be  grounds  before  staled,  and  commented  at 

length  on  the  evidence ;  relying  particularly  on  what  some 

of  the  witnesses  had  said,  that  at  times,  within  their  memory, 

so  much  of  the  water  had  been  drawn  off  by  the  old  sluice 

belonging  to  the  works  now  occupied  by  the  defendants, 

f  314  ]      that  tlie  natural  bed  of  the  river  was  lefi  nearly  dry  (a). 

They  also  referred  to  Cox  v.  Mathews^b)^  where  Lord  Hale 

said,  ''  If  a  man  have  a  watercourse  running  through  his 

ground,  and  erect  a  mill  upon  it,  he  may  bring  his  action 

for  diverting  the  stream,  and  not  say  antiquum  moktidimm: 

and  upon  the  evidence  it  will  appear  whether  the  de&ndant 

hath  ground  through  which  the  stream  runs  before  the  plain* 

tiff's,  and  '  that  he  used  to  turn  the  stream  as  he  somt  cause;' 

for  otherwise  he  cannot  justify  it,  though  the  mill  be  newly 

erected."    And  they  argued  that  tbe  evidence  here  proved 

that  the  defendants  had  been  use4  to  turn  tbe  stream  as  they 

saw  cause,  and  to  take  as  much  water  as  it  was  convenient 

for  them  to  have.    And  they  denied  tbe  authority  of  tbe 

case  of  Preicott  y.  Phillips  to  the  extent  it  appeared  to  go, 

as  ii  was  in  common  experience  that  juries  were  directed  to 

presume  a  grant  within  ^  years  under  circumstances* 

(a)  It  appeared,  hoirercr,  ttiat  thifl  circmnstance  could  onl  j  hare  oceoired  is 
Tcrj  dry  seatJDt,  and  that  for  m  very  thort  period,  at  the  geoeraHfy  of  Iks  wiK 
aasset  had  never  obicrved  it  in  thii  state  i  tbongb  lirin^  near  the  ipot. 

{h)  I  Veotr.t37. 

Lord 
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Lord  Ellenborovgh,  C.  J.  I  see  no  ground  for  d is-  1805. 
Uirbing  the  verdict.  If  the  whole  evidence  were  left  to  the  BjtALrir 
jurj  at  stated  by  the  learned  Judge,  there  can  be  no  question  sgaitiH 
upon  it;  and  if  th^  verdict  had  been  for  the  defendants,  I  ^'^^' 
think  it  could  not  have  been  sustained.  The  general  rule  of 
law  as  applied  to  this  sobject  ia,  that,  independent  of  any 
pHrticular  enjoyment  used  to  be  had  by  another^  every  man 
bas  a  right  to  l)ave  the  advantage  of  a  flow  of  water  in  his 
own  land  without  diminntion  or  alteration.  But  an  adverse 
right  may  exists  founded  on  the  occupation  of  another.  And 
though  the  streanoi  be  either  diminislied  in  quantity  or  even 
corrupted  in  quality,  as  by  menns  of  the  exercise  of  certain  [  ^^^  ] 
trades,  yet  if  the  occupation  of  the  party  so  taking  or  using 
it  have  existed  for  so  long  time  as  may  raise  the  presumption 
ofa  grant,  the  other  party  whose  land  is  below,  must  take  the 
itreaoi,  subject  to  sqch  adverse  right.  I  take  it,  that  twenty 
years  exclusive  enjoyment  of  the  water  bi  any  particular 
maaner,  affords  a  conclusive  presumption  of  right  in  the 
party  so  enjoying  it,  derived  from  grant  or  act  of  parliament. 
But  less  than  twenty  years  enjoyment  may  or  may  not  afford 
tuch  a  presumptk>n  according  as  it  is  attended- with  circtim« 
BtaDces  to'aupport  or  rebut  the  right.  Here  it  appears,  that 
from  I7S4  downwards,  there  has  been  a  partial  enjoyment  of  . 
the  water  of  this  river  by  those  occupying  the  defendants^ 
premisses,  by  meaifs  of  a  weir  of  a  given  height,  and  a  sluice 
of  given  dimensions.  In  this  stat6  of  things^  the  plaintiff  in 
1787  oomea  to  a  spot  lower  down  the  stream,  and  erects  a 
weir,  mill,  and  other  works  on  his  own  land,  and  enjoys  the 
leit  of  the  w^t€r  which  the  defendants  had  not  been  aqcus* 
tomed  to  divert ;  and  this  he  does  for  four  j*eais,  without  ob- 
jeetion  from  any  person*  Supposing  the  question  had  arisen 
then  on  that  enjoyment  by  the  plaimiff  of  what  I  may  say 
was  less  than  his  natural  right,  of  a  right  abridged  by  the  de^ 
fendants*  prior  occupation  of  a  part  of  the  riy:er  for  their  own 
purposes,  what  objection  oould  have  been  m^de  to  it?  How 
coald  it  have  been  »bewn  that  the  occupiers  of  the  defend- 
ants' premisses  were  then  in  possession  ef  all  tl»e  water,  when 
it  is  apparent  that  their  use  of  it  was  not  increased  so  as  to 
deprive  the  plaintiff  of  the  benefit  of  it  till  170/,  when  they 
ealarged  their  wofks^  and  for  the  very  purpose  of  appropri** 
tting  to  thcniselvea  more  of  the  water  they  enlarged  their 

Toih  VI.  M  sluice  i 
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Bluice  i  After  this  enlargement  was  made  of  the  defendants' 
sloice  in  1791,  complaints  began  ;  and  in  order  to  aToid*  dis- 
pute it  «a^  agreed  that  tlie  fender  should  be  kept  by  a  maA 
tivho  was  employed  for  that  purpose  by  both  parties,  and  paid 
by  botli;  i^nd  it  appears  that  he  was  privately  directed  by 
one  of  the  defendants  to  ktep  the  plaintiff*  quiet  during  the 
time.  But  why  keep  the  phintiff  qnict  if  he  had  no  riglit? 
which  it  was  apprehended  he  might  assert.  It  is  enough 
however  to  say,  that  after  the  enlargement  of  the  defendants' 
sluice,  it  was  a  disputed  right  of  enjoyment  of  the  water; 
and  no  grant  could  have  been  presumed  by  the  jury  on  such 
^,  contested  enjoyment.  Jt  amounts  to  no  more  than  this,  that 
the  plaintiff,  to  avoid  litigation,  agreed  during  that  time  jo 
receive  his  right  in  a  manner  m^re  abridged  than  he  ncfd 
haVe' done  ;  but  afterwards,  when  the  attempt  was  made  to 
take  aN  the  water  fiom  him,  he  stood>  as  he  lawf^illy  might, 
npon  his  strict  rights,  and  brought  his  action  for  tic  obstruc* 
tion.  Upon  the  whole  therefore  it  is  evident,  that  down  to 
1791,  the  defendants'  right  to  the  water  had  only  been  exer- 
tised  in  a  limited  manner ;  and  nj  objectfon  can  be  made  to 
the  direction  of  the  learned  Judge :  and  as  to  their  enjoy- 
ment between  17^1  and  J803,  there  was  nothing  to  leave  to 
the  jury  on  which  to  prcsi>me  a  grant, 

GftosB,  J.  The  verdict  is  neither  against  law  nor  fact* 
The  plaintiff  had  a  right  to  all  the-  water  flowing  over  his 
own  estate,  subject  only  to  the  easement  which  the  defend* 
ants  might  have  in  it  in  tt'spect  of  the  premisses  wbieb  they 
occupied  higher  np  the  river.  To' what  extent  th^n  did  that 
go  i  It  appears  that  prior  to  the  year  I79i  the  occupiers  of 
the  defendaTits'  premisses  exercised  the  right  of  having  a  weir 
in  the  river  of  a  certain  height^  and  diverting  the  water  from 
the  natural  channel  by  means  of  a  sluice  of  certain  dimeo'- 
sions.  The  plaintiff^  on  the  other  hand,  had  a  right  to  all  the 
water  coming  over  that  weir,  which  bad  aot  been  carried  off 
by  such  sluice.  Then,  in  1791  Po//er  and  Cronip/oa  con* 
vert  the  sluice,  which  was  before  a  oiirrow  channel,  into 
what  some  of  the  witnesses  call  a  cimal,  made  both  wider  and 
deeper  than  before^  and  thereby  prevented  the  plaintiff  from 
taking  the  ^ater  in  the  same  manner  that  he  had  done  for^ 
four  years  before,  and  as  he  was  entitled  to  take  it:  by  so 
doing  they  epcroacbed  on  his  right^  and  deprive  bim  of  a 
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benefit  which  was  attached  to  his  estate.  It  was-an  extension         1805. 

of  the  right  before  exercised  by  tliem^  and  a  uaaterial  injury       8**"^^ 

to  the  plainiiflT,     But  then  it  i»  said,  that  subsequent  to  the        a^afnst 

enlargement  of  Uie  defendnnts*  sluice  iu  179 1,  ihey  kept  the       S*^^- 

key  of  the  doughy  and  there  was  an  acquiescence  of  the 

plaintiSy  and  that 'be  asked  leave  to  take  the  w.tter  when  it 

WHS  not  wanted  by  the  defendants.     But  the  whole  that  it 

amounu  to  is  this.  That  all  the  evidence  of  the  fijtht  being 

with  the  plaintiff  down  to  1791,  for  a  small  9page  of  time 

afterwards  (aboqt  three^years)  ratlier  than   have  a  dispute 

wiih  the  defendanu,  he  consented  to  this  arrangement,  by 

which  he  expected  to  have  the  benefit  of  the  water  with 

their  consent*     But  that  is  not  to  be  compared  with  tbe 

weight  of  evidence  in  support  of  tbe  plaintifi's  right:  and 

if  the  verdict   bad   been  against  hmi   on    that  groimd,  I 

should   have  thought  that  there  ought  to  have  been  a  oevr 

trial ;  and   cdnsequeutly   I  cannot  say  that  this  verdict  i« 

Wfong. 

LAWftEMCB,  J.  1  think  the  law  was  ver}^  correctly  stated 
bj  the  learned  Judge  at  the  trial;  and  tbe  objectioa  now 
made  .by  the  deiendants  to  the  •plairTliff's  claim  is  in60Q« 
listent  with  the  ground  on  which  thoy  attempt  to  rest  their 
own  case.  For  they  contend  that  they  had  a  right  to  ap-  C  ^^'  J 
propriate  as  nntch  of  the  water  as  they  pleased  from  time  to 
time  to  their  own  use  j  and  yet  they  deny  the  same  riglit  to 
tbe  plaintifF  (o  appropriate  to  his  u^e  what  had  not  been  ap- 
propriated before  by  any  other  peuon.  In  thi»  the  de-. 
Pendants  are  wrong;  for  if  the  occupiers  of  their  premi&sea 
could  before  have  appropriated  to  themselves  any  part  of 
the  water  flowing  through  their  own  lands,  by  the  ^aox^  rul^ 
those  through  whose  lands  it  afterwards  flowed  mi^i^ht  ap<« 
propriate  so  much  as  had  hot  been  appropriated,  before  bjr 
others.  '  The  question  then  is  reduced  to  thi^.  Whether 
there  be  any  ev«dence  to^  shew  that  the-  piaintiti'  was  at- 
tdm()iing  to  obrain  more  water  than  be  had  before  ihfi  en* 
|argementof  the  defendants'  works  in  i79l  ?  Now  the  eviu- 
deoce  retied  on,  of  leave  asked  of  theai  for  the  water  by  the 
plaintiff,  by  no  means  shews  that ;  for  (hough   in  a  case  of  > 

<loubt  concvrtikug  the  right  to  a  thiug^  leave  asked  by  t>i,^ 
P^rty  of  the  other  for  the  use  of  it  wonld  be  strong  evidence 
of  the  tight;  yet  h^re  there   is  cleat  evident  e  of  what  ih^ 
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1805.        right  was  down  to  that  period ;  nametj.  That  the  defeadtnts 

^  hdd  only  a  right  to  all  the  watei  which  they  coald  carty  off 

mgttinu       tn  a  sluice  of  certain  dimensions^  such  as  they  had  becu 

SMw.       Q^ed  to  enjoy  prior  to  the  year  17^**  when  they  took  npon 

themselves  to  enlarge  it  after  the  plaintiff  had  applied  lo 

certain  uses  what  l)ad  before  'been  onappropriaied  by  tbem. 

'  Lk  BnANCy  J.     As  to  whether  parlicidar  facts  proved  in 

a  cause  should  or  should  not  be  pointeiMy  left  to  the  coh»i- 

,    deration  of  the  jury,  utucb  must  depend  upon' the  ini^nnier  ia 

which  the  case  is  stated  to  the  Judge  and  jury  at  the  lime. 

Now  here  the  point  insisted  on  by  the  defendatUs  at  the 

.  trial  was,  That  as  prior  to  the  year  1787,  Oiose  who  occo- 

r  r  gjg  1     pied  the  defendants'  premisses  were  the  only  persons  who 

bad  works  on  this  stream,  and  had  t$ken,  from  time  to  timci 
as  much  water  as  they  pleased,  leaving  the  rCit  to  floW  in  the 
,  natnral  channel,  the  plaintiff  who  came  in  1787  to  an  estate 
lower  down  the  river,  had  only  a  rtght  to  take  so  much  as 
the  defendants  did  not  chuse  to  take  at  aujr  future  time. 
This  position  it  was  which  my  Brother  Gtahatm  denied  to 
tie  law ;  and  I  think  be  properly  denied  it ;  for  the  true  rule 
is.  That  after  the  erection  of  works,  and  the  appropriatioa 
by  the  owner  of  the  land  of  a  certain  quantity  of  the  water 
flowing  over  it^  if  a  proprietor  of  other  ladd  afterwards  tnke 
what  remains  of  the  water  before  unappropriated,  the  first- 
mentioned  owner,  however  he  might  before  such  second  ap- 
propriation have  taken  to  himself  so  much  more,  cannot  do 
go  afterwards ;  therefore  the  evidence  of  the,  defendants' 
taking  more  of  the  water  afler  the  appropriation  by  the 
plaibtiff  in  1787,  did  not  not  interfere  with  the  rul^  of  ]a\r 
as  laid  (Jown  at  the  trial.  And  there  is  no  evidence  which 
goes  to  shew  that  the  verdict  is  wrong ;  for  as  to  the  particu- 
lar facts,  which  it  is  now  said  ought  to  have  been  pointedly 
stated  for  the  consideration  of  the  jury,  if  they  were  not  re- 
lied on  at  the  time,  and  the  case  was  not  put  on  that  ground, 
it  is  not  sufficient  now  to  say,  that  such  or  such  a  fact  might 
iiave  applied  to^anotbef  view  of  the  caise. 

Rule  discharged  {a)* 

(a).  In  an  action  on  (be  cai^  between  Dnncoinbe  and  Sir  Ed.  Randall,  for 
the  divenion  and  itoppins  oT  a  riTer,  it  was  agreed  by  the  Conrt,  That  if  one 
IwS  aadentiy  pondi  replenltlied  bj  ckaoneli  out  or  a  ri?er,  be  cannot  chan^ 
the  cbanneli  ir  tnj  pr^udtoe  accma  to  anofber  by  that.  Hett.  32.  But  be 
may  cleanae,  thtfugh  be  eana^C  cbaage  or  enlsiis  tbtm.  Biowa  «/  .B^^ 
iWilf.  I74. 
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Sir  Henry  Harvea-  Knt.  aMinst  Cooke  and       ^7^^^: 

'  ^  Feb.  atb. 

Another. 

ASSUMPSIT  was  brouebt  against  the  defendants  as  the  <j!«ofthe 
agieots  of  Capt.  AClnr^  td  recover  4961/.  45.  >d.  under  drtm  is  deiach- 
tl)e  following  circamstances:  Capt.  Milntj  of  bis  Majesty**  mtndiDg^M"" 
frij^ate,  jLa  Pffi/r^  was^  in  Marchy  1 7  96,Van  the  i>€toard  o«ccr  to  layoff 
/i/ait(i  station,  in  ibe  iVe^  Indies,  under  the  command  <^f  witbintheit^' 
Admiral  Laforey,  as  the  commander  in  chief  on  that  sta-  »n'f«  ©' the  •to- 

..  ^-       ';.       ^'  i»    ^      .1  *  i     .     t   y    y  tioo,  from 

tioo.     Un  the  94t<h  of  Jpni^   179^9  Admiral  X^r^y  was  wheno^thecap* 
superseded  by  Rear  Admiral  ChmtUriy  as  commander  in  llJiyVurthw  or- 
cbief^  under  wiK»se  comoimd  Csipt.  Milne  {Hit  hioMelf.     On  ders  for  tbat 
the  Ssd  of  Jme,  1796,  the  plaintiff,  Rear  Admiral  Harvey,  t^l^^hchad 

iuperseded  Rear  Amiral  Christian  as  commander  in  chief  on  ^irittenfot 

Mich  to  bii  fn« 
that  station.     On  the  r4di  o(  September,  1796^  Vice  Adofi-  perioreaoer» 

ral  Sir  ffyde  Parker,  not  having  been  specially  appointed  to  " he m'To^  ^''' 
that  coinmaTid,  arrived  at  Barbadoes,  on  the  LeewArd  Island  time,  takes 
station,  on  .which  he  ramatned  waiting  for  orders  from  the  ownresi^oiibi- 
Admirtrity ;  and  aenior  in  isank  to  the  plaintiff,  till  the  1st  of  ^^  ^^^\ 
November  following,  when  he  went  to  and  took  the  com-  motives  which 
mtod  of  the  Jamaica  station,  leaving  the  plaintiff  com^  Tppro^^d'tf^ 
Dander  In  chief  cm  the  Leeward  Island  station.     On  the  Sd  the  Admiraitj) 
of  Oeiobtr,  1796^  R*ear  Admiral  Christian  left  the  Leeward  toproceedhat 
/slaiuf  atation,  apd.  sailed  for  Engfand  by  orders.    On  the  convoy  witli the 

homeward* 

^Istof  «/iify,  1796,  Capt  Milne  nMed  from  Demer'ara  to  St.  bouDdtradet 
KitfSf  with  a  convoy  of  merchantmen  under  his  care,  under  Jonrsc^^ha 
the  particular  ciicumstanoes  hereinafter  stated,  ^'^  wiiihout  any  voyai^e  homey 
orders  or  directions  from  the  plaintiff^  or  any  other  admiral  for  of  h?i  ttatioD» 

tbat  purpose  >/*  and  oa  the  lOth  of  August  lollowinir,*  wo-  thutpothlag 
1    1        .1       ,        ,        <.  «     »,.    ,  ^      ,      ,     ..*^.      tumcdoathe 

ceeded  without  orders,  from  Sf.  Kttrs  to  England  with  the  questloaof  u- 
lame  convoy,  and.amved  at  Spit  head  Kin  the  9th  o(  October,  prf^^^^u* 
aod  on  tbe  next  day  communicated  such  arrival,  with  an  ac-  ^^^^  ^he  snpe- 
coaotof  hia  proceedings,  to  the  Adnsiralty.  who  had^lSfoii 

Tbe  case  then  stated  various  letters  from  different  persons,  ^f^e^pturesnc- 
tending  to  explain  tbe  reason  of  Capt.  Milne  leaving  his  by  whom  the 
station,  off  Demerara,  without  orders:  the  substance  only  of  deSched  ht?* 

been  orig^ioaUjr 
issoed  (admit- 
tutfinirtiTiB  to  If  and  in  the  satne  situatioH  in  point  of  ri^ht)  was  not  entitled  to  share  the  nag 
officer's  share  or  i^Sth  firen  by  this  Kimg\  prodaqiatioB  toa  fla|f  oflker,  direclina  or  atiiit- 
•If  iaa  capture  by  a  itiip  under  his  command* 
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1B05.         which  letters  is  here  stated  (a)    On  Ihe  Ist  of  Junt^  1796, 
Bartet       Admiral  Christian  wrote  to  the  Governor  of  Denferarnj  that 
agttimt        he  should  direct  a  ship  of  war  tu  lake  under  ^convoy,  oo  the 
Cftosr.       jg^  of  July  next^  the  trade  from  Demerara  to  Europe,'  as 
on  that  day  the  ship  must  sail,  to  enable  her  to  reach  the 
general  rendezvous  in  time ;  and  to  communicate  such  ar- 
rangement to   the  merchants.      This   communicaiion   was 
accordingly  made  ;  and^  between  the  l5thand  l8ih  ofJuljfj 
the  governor  reciv^  a  memorial  from  the  merchants  at  De- 
merara, statin  gy  that  they  had  made  every  exertion  to  get 
their  ships  loaded  in  time,  in  consequence  of  the  above  noti- 
ficatioDy  but  that  no  convoy  had  appeared  ;  that  if  they  waited 
longer,  they,  might  be  too  late  to  join  the^  conv6y  at  St, 
Kitt%  and  that,  rbould  they  proceed  without  convoyi  they 
should  lo«e  their  insurances,  which  were  mada  on   warranty 
of  jBonvoy.     They  iherefcire  prayed  the  governor  *  to  make 
tpplioatian  to  Capt.  A/t7ite»  of  La  Pigue,  then  at  anchor  off 
the  mouth  of  Dtmeraray  to  take  the  trade  under  bis  cxinvoy 
to  St,  Kittys.  Then  followed  a  letter  received  by  Capt.  Miinc 
from  the  governor^  and  dated  18th  July,  I7g6,  iocioaing  an 
extract  from  Admiral  Chrisiian^a  lettter,  to  the  efTeet  before 
mentit^ned:   and  also   the  above  memoiial  from   the  mer- 
L  ^^  -i      c^aiots^&c.  in  which  letter  the  gorernor  preased'Capt  Jkli/jrf, 
in  consequence  .of  the distiessed  situation'of  the  tratl^.  vtaiting 
for  the  expected  convoy,  <  to  take  the  ships  under  his  own 
coiivoy  to  the  place  .of  general  rendezvous  ;'  suggesting  at 
the  same  time  the   necessity  of  bis  immediate  and  speedy 
return  to  his  station,  as  a  matter  of  no  less  consequence  for 
the  protection  and  defence  of  the  colony.    In  co&seqaence 
of  the  letters  and  memorial.  Captain  Miltu  sailed  on  the  2ut 
of  July t  17969  from^  Demerara,  taking  under  his  convoy  tlie 
trade  from  thence  bound  to  England^  and  proceeded  with 
them  to  St.  £itt*s,  wh^re  he  arriyed  on  the  3 Ist  of  Jir/y, 
~  J  796.    On  the  27  th  of  July,  1 7gC},  being  off  St.  Lucia ,  Capt. 
Milne  dispatched  a  tender  with  a  letter  to  Admiral  Christiami 
Martinique  (which  tender  arrived  there  on  the  1st  of  Jugust 
following)  in  which  he  stated  that  be  received  the  admirafs 
letters  of  the  £31  of  June  and  Stst  of  July,  after  he  was 

(a)  Ths  Court  compUioed  of  the  excewiye  leuftli  of  t|^  case*  wlucb  ii  Jiere 
ver>  mucb  curtailed,  loos  as  it  »till  apx)e«u-i. 

under 
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Under  way  with  the  trade  from  Demerara;  but^  found  nu         1805. 
orders  traasmitted  as  uicrntioQed.     That  his  orders  were  to       ,t"^"*^"* 
hy  oS  Dc/nerara^  for  the  protection  of  tUat  colony;  but  ia        against 
coQseqiTeuce  of  the  petition  of  the  merchants,  8lc.  and  the        Cuoke. 
governor's  letter,  and  the  necessity  of  the  case    (no  other 
ship  to  convoy  the  trade  having  arrived  as  expected)  to  pro-^ 
ceed  without  delay  lo  St.KUt^s ;  be  had  complied  with  these 
lequisi lions,  and  taken  charge  of  the  convoy  accordingly :  .< 

which  he  hoped  Admiral  CAr/s^uz/i.wouid  approve  of;  and 
that,  should  the  convoy  be  gone  from  St.  KUCs  before  lie 
arrived,  be  should  wait  for  Uis  (Admiral  Chrisiian^s)  orders, 
as  some  of  the  ships  were  in  want  of  repairs,  which  might 
detain  them  two  days.  The  letter  to  Capt.  Milne  from  Ad- 
niral  ChrisfiuH,  of  the  3Jd  of  Jatit,  179^,  above  referred  to, 
seated  (;imong  o(Uer  things)  that  \,\ie Madras  was  appointed  to 
relieve  Capt.  Mibic  upon,  his  then  station..  On  the  1st  oi  Aa* 
gusty  l7y6,  Capt.  Milne  being  off  St.  £Ul\  received  a  memo-  [  ^^^  } 
rial  from  the  masters  of  the  merchant  vessels  which  be  was 
convoying ;  in  whiob,  after  stating  their  diiappointment  at 
not  meeting  the  expected  convoy^  the  danger  of  their  remain- 
ing in  those  seas  during  the  hurricane  mo)>ths,  the  vigilance 
of  ihe  enemyi  and  the  large  Briti^i  pro[>erty  at  stake,  they 
earnestly  pressed  Capt.  Milne  to  continue  his  convoy  of  the 
fleet,  and  to  give  directions  lor  its  sailing  for  Europe*  Capt. 
AlUnCf  expecting  orders  from  the  commander^in  chief,  gave 
no  answer  to  their  memorial  until  tlie  O^h  of  August^  1796; 
when  the  weather  threatening,  and  the  masters  of  the  trade 
again  pressing  him  to  go  on  with  them  to  England,  for  the 
reasons  before  stated,  l»e  determined,  the  next-  morning,  to 
stand  over  towards  Guadatoupe,  and,  if  he  saw  no  vessel 
coming  down,  to  return  and  take,  charge  of  them  for  Eng^ 
land.  He  accordingly  stood  pver;  but  finding  no  vessels,  he 
returned  and  took  charge  of  the  convoy  on  the  9th  oi  August^ 
and  proceeded  to  England  without  orders.  Previous^  h'ow- 
ever,  to  bis  leaving  St*  Ki(t\  be  wrote  a  letter  to  Admiral 
Harvey  as  his  then  commander  in  chief>  dated  St.  Kittys,  yth 
Augusty  179O,  containing  an  account  of  what  be  bad  done  iu 
leipect  of  the  ships  under  Im  convoy,  up  to  that  period  :  that 
\^e  had  before  written  to  Admiral  Christian  for  orders,  but  as 
yet,  had  received  no  ordeis  respecting  any  further  proceed- 
ings.     That  be  had  received  the  petitions  above  stated,  and 

M  4  bad 


«tS 


180S. 


i  W4  ] 


[  225  ] 


CASES  ijf  HILARY  TERM, 

and  had  been  expecting  every  hour  to  receive  orders*     That 
at  that  season,  it  was  particularly  dangerous  to  be  in  that  road  ; 
and  the  weather  for  some  days  past  had  been  threatening, 
and  so  much  so  on  that  morning,  that  the  convoy  had  got 
under  way,  looking  upon  it  unsafe  to  remain  at  anchor ;  in 
consideration  of  all  which  circumstances,  and  having  reason 
to  think  that  bis  tender,  which  he  bad  sent  for  informatiooj 
was  captured  or  lost,  he  had  been  induced  to  inform  the  mas- 
ters of  the  convoy,  that  if  no'orders  came  for  him  that  day, 
he  should  on  the  next  take  charge  of  them  again  for  £ag« 
land;  and  that  after  standing  off  Ncvit  Point,  if  tio  vessel 
was  seen  by  noon  from  the  southward,  be  should  return  and 
itiake  signal  for  the  convoy  to  join  him.    He  then  stated,  that 
be  had  been  very  uneasy  at  having  no  orders  to  go  by :  and* 
the  ships  under  his  command  being  very  valuable,  and  in- 
sured to  sail  with  convoy^  and  that  if  bad  weather  happened 
where  they  then  were,  there  would  be  the  greatest  chance  of 
their  being  lost ;  and  that  no  ships  ever  remained  there  after 
the  1st  of  Jv£U$i ;  he  therefore  hoped  that  AdiDiral  Harcty 
urould  view  his  conduct  in  the  light  he  meant  it;  and  that  it 
was  only  the  risk  of  so  large  a  Britidi  property  that  could  in* 
duce  him  to  proceed  without  orders  ;  and  added,  that  he  had 
left  a  letter  at  St.  Kitl\  to  be  delivered  if  aby  order  should 
arrive,  describing  the  track  he  meant  to  pursue ;  and  that  he 
should  for  two  or  three  days  carry  little  sail.    The  letter  then 
concluded,  '^  I  hope,  in  your  dispatches  to  the  Admiiahy, 
yoQ  will  approve  of  my  conduct;  I  give  you  my  honour,  it  is 
mj  wish  at  present,  not  to  leave  this  station,"  8cc.    The  case 
then  stated  a  letter  from  the  plaintiff  to  the  Admiralty, 
dated  1t)th  of  September,  1796,  in  which  he  stated  that  La 
Pique  sailed  with  the  trade  from  Demerara^  on  the  filst  of 
July,  and  did  not  reach  St.  Kitt*$  till  the  3  Ut:  after  the 
convoy  had  sailed.    That  he  had  ordered  the  Ariadne  frigate 
to  take  the  Detnrrata  ships  to  England  from  St.  Xt7f*s;  and 
that  she  had  sailed  on  the  16th  of  JluguU  for  that  purpose; 
but  that  bj  a  letter  afterwards  received  from  Qnpt.  Miine^  he 
found  that  he  had  sailed  with  that  convoy  froita  St.  Kittys  on 
the  lOth  of  August,  having  received  a  petition,  Scc.  (stating 
the  reasons  as  before).     That  the  Ariadne  did  not  arrive  un- 
til ten  days  after  JLa  Piqut  had  sailed  ;  and  therefore  she 

remained  on  the  St.  Kitt*$  station*.    The  dispatch  then  pro- 
ceeded. 
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cccded,  <' On  the  Goaduct  ofCapt.  Mine,  I  beg  leave  to 
cbBtrv^j  that  I  ocmsider  bia  anxiety  respecting  the  safety 
of  theaiiips  onder  his  convoy^  was  his  motire  for -proceeding 
to]  England  without  my  Orders.     Bat  I  regret  that  he  did  ^ 
not  wait  at  Si^  Kiti^s  a  few  days  longer,  when  the  AHadnt 
would  have  arrived/'    Capt.  Milne,  on  the  8th  of  October, 
1796,  in  La  Pique,  oat  of  the  limits  of  the  West  India  ata« 
tion,  viz*  between  tlie  Siart  Point  and  the  BiUof  Paftland, 
io  the  English  Channel,  captared  the  vessels  in  qnestibb  in  this 
cause,  which  liave  been  condemned  as  priae,  and  tbe  proceeds 
thereof  received  by  the  defendants  as  his  agents;  tbeeighfh, 
or  flag  share  of  which   prizes^  amounts  to  4t6l/.  As%%d. 
Capt.  Milne  arrived  n.tSpitAettd  on  the  9th  oi October^  M96f 
and  on  tlie  next  day  forwarded  a  circnmstanttat  accMiit  of 
all  bis  proceedings  to  the  Admiralty;  in  which  he  stated  his 
^'  reasons  for  having  left  St,  Kitfs  without  the  orders  df  ihe 
commander  in  chief*'*    In*  this  accoant  Capt.  Mifltu  n«>tkHed 
his  having,  after  quitting  Demerara^  dispatched  h  tender  to ' 
Rear  Admiral  Chri$tim$  with  a  letter,  witlr  orders/ if  he 
sitould  not  be  at.  Sl»  Jjudaj  to  deliver  it  to  the  commanding 
officer ;   as  he  had  beard  that.  Rear  Admiral  Hartey  had 
arrived.     And  in  another  part,  he  noticed  bis  supposition 
while  at  St.  Kitt\  on  not  hearing  of  the  tender^  that  it 
might  bave  been  captured^  ^^  or  tbat  Rear  Admiral  Har^ty 
bad  not  sent  her^  supposing  that  he  (Capt.  MUne)  might  have 
sailed  with  the  convoy/'  8cc.    He  concluded  by  stating^  tbat 
be  had  no  donbt  Rear  Admiral  Harvey*^  dispatches  would 
explain  his  not  having  orders  sent  him,  and  hoped  their  lord- . 
ships  would  approve  of  his  proceedings^  as  nothing  but  the 
risk  of  so  great  a  property  would  have  induced  him  to  Have 
sailed  until  orders  from  his  commanding  officer.    The  letter 
also  mentioned  the  captures  he  had  made.    The  secretary  to 
the  Admiralty  wrote  in  answer  to  Capt.  Mibu,  that  the  Board, 
Dttderihe  circumstaaces  stated  by  him,  approved  of  liis  pro* 
ceediug  to  England  with  the  cdnvoy. 

The  case  then  sets  forth  the  following  extractor  of  the 
King's  proclamation  respecting  the  distribution  i^  prize. 
*'  The  captain  or  captains  of  any  ships  of  war,  who  shall  be 
*'  actoally  on  board  at  the  taking  of  any  prize^  shall  have 
"  S-eiglith  parts  ;  but,  in  case  ainy  such  prize  shall  be  taken 
'*  by  anj^  of  our  ships,  Sec.  under  tlie  command  of  a  flag  or 

flag«^ 
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1^05.        *'  flags,  the  flag  officer  or  officers  being  actually  oo  board*  of 
Hartxt      ^'  directing  anti  assisting  in  the  C9pture^  aliaU  iiaf e  one  of  the 
tigainti       <<  gaid  three-eigluh  parts  J  the  said  one«eig  ith  part  to  be  paid 
to  such  flag  or  Hag  officers  in  such  prbportious,  and  subject 
to  such  regulations,  as  are  hereinHfter  metiiioned.      The 
following  regulations  shall  be  observed  concerning  theone- 
'^  eighth  part  hereinbefore  mentioned  to  be  granted  to  ihe  flag 
*'  officer  or  officei's  who  shall  be  actually  on  bo:ird  at  tlie  taking 
"  of  any  prisse^  or  shall  be  directing  or  assijtting  therein.     1. 
''  That  a  flag  officer  cocnmander  in  chief»  when  there  is  bat 
^^  one  flag  officer  upon  service,  shall  have  lo  his  own  use  the 
"  said  ooe-cighth  part  of  the  prizes  tak^en  by  ships  ander  his 
^'  command.    £•  Thai  a  flag  officer  sent  to  command  atJiti* 
''  maiea,  or  elsewhere,  bhall  have  no  right  to  any  share  of 
prizes  taken  by  ships  employed  th^re,  before  he  arrives^  at 
the  place  lo  which  he  is  sent*  and  actually  takes  upon  him 
'^  the  command.     3.  That  when  anr  inferior  flag  officer  is 
^*  sent  ont  to  reinforce  a  superior  flag  officer  at  Jamaiea^ot 
''  elsewhere,  the  superior  flag  officer  shall  have  no  right  to 
L         J      <'  any  share  of  prizes  taken  by  the  inferior  fl|ig  officer  before 
*''the  inferior  flag  officer  shall  arrive  within  the  limits  of  the 
*  <^  command  of  the  superior  flag  officer,  and  actually  receive 
'•  some  order  from  him.     4.  That  a  chief  flag  officer  return- 
**  ing  home  from  Jamaica^  or  elsewhere^  shall  have  no  share 
*^  of  the  priaes  taken  by  the  ships  left  l>efaiad  to  act  under 
another  command.    6.  That  if  a  flag  officer  is  sent  to 
command  in  the  out  ports  of  this  kingdom,  he  shtfll  have 
'^  no  share  of  the  prizes  taken  by  ships  which  have  sailed 
''  from  that  port  by  order  of  the  Admiralty.     G*  That  when 
'(  mpre  flag  officers  than  one  serve  together,  the  eighth  part 
'*  of  the  prizes  taken  by  any  ships  of  the.  fleet  or  squadron, 
'^  shall  be  divided  in  the  following  proportions^  viz.  If  there 
'^  be  but  two  flag  officers^  the  chief  shall  have  two-third  parts 
''  of  the  said  eighth  {>art,  and  the  other  sh?  II  have  the  remain-* 
^^  ing  third  part ;  but  if  the  nomber  of  flag  officers  be  more 
''  tfian  two,  the  chief  shall  have  only  ooe-half;  and  the  other 
*'  half  shall  be  equally  divided  amongst  the  other  flag  offi^ 
*'  cers/'    The  question  tor  the  opinion  of  tlie  Court  wa^^ 
Whether  the  plaimiif  were  entitled  to  recover  in  this  -action 
the  eighth  or  flag  share  of  the  aofountofthe  proceeds  pf 
the  przesy  if  any,  and  what  par^  thereof? 


it 
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Danncttfy  for  the  pUintiiF.  Capt.  ilfi7fi€  had  once  pot  bkn-       1805. 
lelf  under tbe  command  of  Admiral  Christian,  on  the  Le§*      u^*^ 
ward  Idofkd  station,  to  whose  command  the  plaintiff  sac-       mgainH 
ceeded  by  special  appointment;  and  was,  in  fact,  the  com«       C^oks* 
mander  in  chief  on   that  station  at  the  time  when  Ca|>t. 
mine  in  La  Pique  sailed  from  out  of  tiie  limits  of  the  station 
with  the  convoy  to  Englat^d.    The  prize  in  question  was, 
indeed,  taken  out  of  those  limits  on  the  8th  of  October,  1796»     l  ^^  J 
during  which  time,  the  chief  command  accidently  devolved 
ou  Sir  Jlyde  Parker^  as  a  senior  officer  happening  to  come 
within  thai  station  in  transitu  to  ahother :  but  that  has  been 
already  determint-d,  in  an  action  tried  before  Lord  Eiienbd* 
rough,  not  to  give  him.aiiy  right  to  the  commander  in  chiefs 
share  of  the  prize  in  question.     [Lord  ElUnbarough.    I  did 
Dotdec-ide  that  any  body  else  had   a   right  to  it.]     It  fol- 
lows necessarily.  That  if  Admiral  Parker  was  not  entitled  as        \ 
conunander  in  chief,  the  plaintiff  was.    If  Admiral  Christian 
had  retained  the  chief  command,  be  would  certainly  have 
been  eotitled  to  the  commandec  in  cbiers  share,  though  the 
prize  were  taken  out  of  the  limits ;  the  plaintiff  having  once 
pot  himself  under  his  .command.    The  plaintiff  then  having 
succeeded  to  Admiral  Chri^ian*s  coiDDiand,  is  entitled  to 
share  in  all  prizes  which  he  wookl  hav«  been  entitled  to  had 
he  remained.     He  then  commented  upon  different  parts  of 
the  correspondence,  in  order  to  shew  tbat'Capt.  Milne^  be*^ 
fore  bis  departure  out  of  the  limits  of  the  station,  had  notice 
of  the  plaintiff  having  succeeded  to  the  command  in  chief, 
and  bad  addressed  a  letter  .to  him  as  such ;  that  he  considered 
himself  as  placed  under  his  command  generally,  and  waited 
his  orders  only  with  respect  to  the  4>articular  service  then  re^ 
quired  of  him  ;  informing  him  at  the  same  time,  of  his  in- 
tention to  proceed  if  he  had  no  orders  to  tbe  contrary,  and 
requesting   his  interference  with  the  admiralty  to  excuse   ' 
him*     Thar,   on  the  other  hand,  the  possibility  of  Capt. 
Milne  proceeding  with  the  convoy  to  England,  was  antici- 
pated by  the  plaintiff,  who  gave  orders  accordingly  to  the 
Ariadne  to  take  his  former  station  in  that  event;  -—  and  that 
both  the  plaintiff  and  Capt.  Milne  were  aware  of  the  neces- 
sity of  the  former  to  appoint  some  ship  to  Convey  the  home-     ' 
ward  bound  trade.    He  concluded,  therefore,  on  this  part      f  229   1 
of  the  case^  that  Capt.  Milne  bad  merely  anticipated  the 

orders 
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mx  4NNkrs  wbioh  be  Irailiid'have  received,  in  caselio  odM  (Sod* 
-¥oy  shouM  arrire  in  iimie  to  tn^e  charge  of  tbe  trade;  and 
•tbat  IJbe  platntiff  hud  looked  to  9«ch  aoticipatiaD  and  pro- 
Cmom*.  .Ytded  for  it :  Ha<d  that  Ca'pt.  Mii$u^  acted  tiirooghoiitjit  con- 
aidering  •himself  under  the  commaiid  of  the  plaintiff/«nd  re- 
ferring to  him  for  authorising  the  act  he  Was  doing  to  the 
Jkchmraktj^  That  the  whole  oorpespondence  waa  incoiuiit* 
etit  with  ai^y  inpposkion  that  Capt.  Miine  was,  or  oo^aidered 
luviaelf  as  aotitig  £re^  troin  the  ccNiCrol  and  comvAod  of  the 
filaintiff. 

Upon  the  general  qoeation  heargaed  further:  ibat  cfamigh 
tlte  taaet  of  Lord  Ndson  ▼.  Tucker  (a),  «nd  Lord  Ktitk  v. 
JPringle  (6)  did  not  stricUy  apply^  inasmuch  as  the  ^uestien 
there  arose  between  the  chief  flag  officer  returoing  home 
from  a  foreign  atattoa  and  the  next  in  seniority  on  wboor 
the  chief  oooinMind  Aievolve^ly— yet,  in  saoh  casea,  it  was 
conaidered  that(>Tizes  tikken  by  ships  sent  lo  cmine^iythe 
aoperior  flag-officers  before  bia  departure,  and  wMeb  ne^ 
aveoe  in/act  under  th^  command  of  liie  oficor  on  #4iom  the 
command  devolved,  were  yet  to  be  conaidered  as  ncifng  un- 
der bis'anthority^  ^os  to  -^niitle  bcm,  and  not  the  iaperioc 
officer  from  whom  tbey  receivod  their  cruiahig  dnatf  nctioai, 
to  the  onC'^glnh  shaNs  of  the  commanding  •fli^'<iftosr. 
These^  indeed,  *tbe  priaea  ivere  tiiken  ^within  the  4imits  of 
tbe  station  the  Ciooilnwnd  of  which  iiad  so  dev^loed ;  but 
tfatit  cannot  vary  the  right ;  for  there  is  bo  disiioction  in 
this  respect  as  (o  Hmits  in  the  JCing's  proclamalion,  by 
which  this  qoestion  maat  be  governed  :  the  only  question  is, 
Whether  the  commiinder  in  cbivf  is^difxfitingin  the  taking  of 
£  SSO  1  ^he  prize  ?^^-4>y  which  bas  always  been  understoad  not  an  at* 
toa),  but  a  virtualdirectiony  sacb  as  is  to  be  iilferred'liom  the 
captor  being  snlijected  to  his  command.  So,  on  the  other 
band,  one  who  is  pFOceeding  to  take  the  chief  command  on  a 
Jojreign  station,  is  not  entitled  to  share,  priae  before  be  has 
actipally  assumed  the  command^  though  taken,  by  one  of  his 
fleet  after  he  had  come  within  the  limits  of  his  commaad. 
There  is  no  reference  to  limits,  therefore,  with  reapect  to  the 
diatribntion  of  pr;ae,  bat  jaiercly  to  the  fact  of  as^miog  the 
command  of -tbe  station  ;  which,  ipsojkre,  places  wnd^r  the 

(•)  4  Astt»  a^.  0i  Ibid.  S6l« 

'   commandei'i 
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comnlaDder's  orders  all  the  ships  attached  to  that  natiooi 
even  before  any  particular  ship  absent  on  a  detached  service 
within  SQch  eoamand  jthall  have  received  any  actual  order 
from  the  commander.  Capt  Milne  mu«ti  be  preaumed  then  to 
hare  acted  lawfully^  since  his  acts  have  been  confirmed  both 
by  hia  commander  in  chief  and  by  the  Admiralty.  It  is  not, 
therefore,  competent  to  him  to  act  up  a  right  to  retain  the 
whole  share  of  prize,  on  the  ground  that  he  was  acting  in 
disobedience  to  his  commander's  orders,  and  not  subject  to 
his  control.  No  man  can  set  up  his  own  avowed  wrongFui 
act)  in  order,  to  give  himself  a  right  which  he  would  not 
otherwise  have.  Case  of  the  fVaaJcsamheid  (a),  of  th« 
Robert  (6),  and  of  the  F(^sigheid  (c).  He  also  referred  to 
a  subsequent  proclamation,  regulating,  as  he  said,  the  dis- 
tribution of  prize,  according  to  the  principle  contended  for 
by  him.  But  the  Court  said  they  could  not  take  notice  of 
such  proclamation  issued  i(fter  the  capture  in  questiojoi. 

Rn  Carr^  coutra.     Alt  prize  was  origioally  the  right  of 

the  King,  jure  corona;  but  now  the  stat.  33  Geo.  3,  c.66, 

vests  it  in  the  captors,  subject  to  be  distributed  as  the  King's 

proclamation  shall  direct;  the  plaintiff,  therefore,  can  only 

claim   by  the  terms  of  such  proclamation,  which  must  be 

construed  like  other  instruments  (d).     It  is  requisite  by  that 

proclamation,  in  ouler  to  confer  the  l-8th  share  on  a  flag^ 

officer,  not  merely  thai  he  should  be  invested  with  the  com- 

mand,  but  that  he  ^ihonld  eitlier  have  been  pre$ent  at  the 

capture,  or  directing  or  atsitHag  in  it :  the  simre  was  meant 

u  a  reward,  either  for  actual  service  or  adviceC    The  plains 

tiff  was  not  present  at,  nor  cab  he  by  any  construction  of 

the  words  be  said  to  have  directed  or  astitled  in  the  capture^ 

becaoie  it  expressly  appears  that  Capt.  MUne  acted  vii^ut 

ordifB;  and  that  witlkout  having  done  so,  the  prize  could  not 

have  been  takeo.  '  The  necessity  of  the  case  justified  Capt* 

Milne  in  the  opinion  of  the  Admiralty;  but  all  the  docii^ 

ments  sfaew  that  he  acted  on  his  own  personal  respoosibiKty 

in  what  be  did,  and  not  by  the  direction,  or  under  the  or^* 

ders  of  any  superior  officer.     [He  here  commented  oo  tb# 

several  letters,  suiing  throughout  that  Capt.  M.  acted  w^iout 


180$. 
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agttifut 
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(a)  3  Rob.  Adm.  Rep.  r.  (5)  lb.  194.  (c)  lb.  jir. 

(i)  Lord  NelMo  v.  TatJcar,  s  90s.  tS  MIL  i^s-   4  Atst,  .ajo. 
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1805.        orders  io  proceeding  with  the  cobvoj  to  England}  ntid  then 
-g^^^      referred  to  the  cases  which  are  collected  in  Johnttone  y.Mat' 
agaiH$$      gcison  {b),  and1n  Lord  Nelson  v.  Tucktr,  in  C.  B.  (<) ;  ooae 
CooiLx,       of  which,  it  was  admitted  by  the  Coart,  bore  against  him  on 
the  present  point.}    All  the  cases  are  either  where  the  <iis* 
pate  was  between  two  flag-officers^  which  of  the  two  should 
retain  money  which  was  sought  to  be  taketf  out  of  his  hands 
by  the  other;  or  where,  as  in  the  case  of  the 'St.  Anne  (d)^ 
^  the  prize  was  clearly  taken  under  cruizing  orders  originally 

[  532  ]      received  fronj  the  flag-officer;  but  the  only  qoestion  was, 
Whether  the  latter  had  not  abdicated  bis  command  by  re« 
turning  home  before  the  prize  wn«  taken,  and   never  after* 
.  wards  resuming  the  command  F  thouii^h  tliat  case  was  consi- 
derabiy  shaken  in  Lord  Nelson  v.  Tucker.     He  then  referred 
to  the  case  of  the  Orion  (e)j  which  had  then  lately  been  deter- 
mined before  the  Priyy  -Counsel  upon  repeal,  Lord  E^en* 
borough^  C.  J.  presiding.    There  Capt.  Sir  Tkonuit  ^ViUiamt 
of  the  Unicom,  one  of  Admiral  KingsmilPs  squadron  on  the 
Irish  station*,  received  orders  from  him  to  return  to  Parts* 
mouih  to  refit,  and  then  rejoin  him  with  rH  expedition.     But 
before  his  return,  he  received  orders  tVonj  the  Admiralty  to 
take  a  short  range  in  the~Channel  for  the  protection  of  the 
faomeward-bound  trade  ;  after  which,  he  was  to  return  again 
under  his  former  command ;  and  while  in  the  execution  of 
the  Admiralty  orders^  he  took  a  prize ;  and  held  by  Sir  W* 
Scott  belowj  which  judgment  was  affirmed  at  the  Cockpit, 
that  Admiral  Kirt^smill  was  jiot  entitled  to  share^   on  the 
ground  that  Capt.  fVilliams  was  not  acting  by  the  directioni 
or  assistance  of  bis  admiral  at  the  time;  thoucrh  Sir  W. 
Sco^t  supposed  that  there  mightbe  aconnexion  of  subjec- 
tion to  Admiral  Kingsmill  remaining.     [Lord  Ellenbor&ygh, 
C.  J.     The  ground  of  our  decision  wiis,  thai  there   was  a 
new  departure,  as  it  were,  from  Capt.  fV.*$  original  command 
by  the  special  and  paramount  order  of  the  Admirahy,  ap^ 
pointing  a  certain  deviation  from  his  original  orders ;  after 
which^  he  was  to  return  again  under  the  cummand  of  Ad* 
miral  Kingsmill:  and  the  prize  b)ippeoed  to  be  taken  during 
that  tie viation.  The  consequence  would  have  been  the  sama 
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iftlie  Admiralu  Imd  given  hjm  oew^nrders  to  go  back  in  the 
TeryjtriiQk  directed  by  Adainal  Kwpmill,  That  was  the 
opinion  not  only  of  oiysetf,  but  of  the  Mi)sirr  of  the  RolU^ 
Sir  JVm.  Wynncy  and  Sir  Wm.  ScottJ]  In  that  case,  how- 
ever,  Sir  Wm.  Scott  said.  That  if  a  [irize  were  taken  by  a  ship 
of  the  squadron,  even  under  a  disobedience  of  orders,  it 
would  be  diiScalt  to  sustain  the  flag-officer's  rigiit  to  share 
in  it  uittrler  the  words  of  the .  proclamation.  He  concluded 
hr  laying,  that  at  any  rate  the  plaintiff  could  only  be  en- 
titled to  l«3d,  if  any,  of  the  share  in  question.  But  the 
Coart  said,  it  was  not  necessary  to  atgA  that  point  at  pre- 

Dauncey^  in  reply,  disrmguished  this  from  the  c;\se  of  the 
Orion t  because  Capt.  fVfJliams  was  there  acting  under  anO" 
tkcr command  than  that  of  his  flag-officer;  whereas  here, 
Capt.  M  referred  to  the  plaintiff  for  every  thing  which  he 
did.  Acting  under  the  control  and  atUbority  of  a  flag-» 
officer,  is  qll  that  is  meant  by  his  directing  sl  capture.  It  is 
necessarily  implied,  though  no  particular  direction  were 
given  to  that  purpose ;.  and  it  would  be  of  very  dangerous 
example. if  an  inferior  officer  were  permitted  to  gain  any 
greater  advantage  by  acting  without  orders  in  any  case,  than 
if  be  had  done.tbe  same  thing  in  the  ordinary  course  of  his 
duly. 

Lord  Ellctnborou&h,  C.  J.  The  question  is^  ^^^ether 
the  plaintiff  can  be  considered  as  a  flug-officer  etititled  to 
share  in  the  prize  under-  the  King's  proclamation  ?— to  do 
which,  he  muH  have  been  either'^  ncuialiy  o/t  board  atahe 
taking  of  the  prize,  or  directing  or  aisisting  therein,"  The 
only  question  is.  Whether  the  facts  of  this  case  constitute  a 
directing  or  asiisting  in  the  caprure  ?  Capt.  Milne\  situa- 
tion was.  That  bei  tig  one  of  the  squadron  on  the  .Lresrur^^ 
Ji&uid  station,  be  had  received  orders  irom  Admiral.  CAris- 
tian,  then  the  commander  in  chief  o;i  that  station,  to  lie  off 
Demtrara  for  the  protection  of  that  colony ;  and,  it  appears, 
that  up  to  the  time  of  the  prize  in  qinestion  being  taken, 
Capt«  Milne  never  received  any  other  order  from  any  cjiA- 
petent  authority  dispensing  with  the  literal  performnnce  of 
that  order;  but,  at  the  request  of  the  governor  andmer- 
chants  of  that  colpny,  who.  were  disappointed  dftbeir  ex* 
pected  convoy,  he  though  it  necessary  for  bis  Majesty's  ser« 

tice. 
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tioe,  upon  Us  own  respomibiiiif,  to  convoy  llie  trade  to  the 
place  of  rendezvous  at  St.  Kiii*s»  He  proceeded,  tbeiefere, 
in  diwbtdunci ;  bu^  9s  it  appears  fron  the  siibteqiieBt  ap 
probation  of  the  AdmiraUy,  in  venial  disobedience  to  his  or- 
ders ;  and  after  having  prosecuted  his  voyage  thus  far,  sr 
he  himself  supposed  in  disobedience  of  orders,  he  afterwards 
ventured  on  a  further  disobedience,  under  what  he  thought 
an  urgent  necessity*  He  still,  paused,  however,  andjinger* 
ed  for  some  time  longer^  io  expectation  of  another  ship  lo 
lelieve  him  ;  but  being  frustrated  in  diat  expectatieuj  yet 
atill  desirous  of  dolig  that  which  was  moat  for  the  King^s 
service,  he  at  length  c^voyed  the  fleet  home ;  in  the  course 
of  which,  the  capture  was  made.  Now  assuming  that  the 
relation  of  captain  and  superior  flag*officer  was  constituted 
between  the  parties  for  many  purposes,  y^t  as  the  plaintiff 
who  succeeded  Admiml  ChriUian  can  be  said  to  have  been 
directing  in  or  privy  to  such  curders  only  as  bis  predecessor 
issued,  and  as  Capt .  Milne  acted  in  disobedience  to  such 
orders,  insomuch  even  that  if  he  had  complied  with  his  or* 
ders,  the  capture  in  question  could  never  have  been  made,-* 
in  no  sense  can  it  be  said  that  the  plaintiff  was  dircciimg  or 
Ms$isting  in  the  capture ;  but  Capt.  Milnc  must  be  consider* 
ed  altogether  as  having  acted  upon  his  own  responsibility. 
He  so  considered  it  himself  at  tlie  time ;  for  he  wrote  to  bis 
admiral  to  represent  his  conduct  to  the  Adtniralty  on  the 
justificatory  grounds  which  had  induced  bin  so  to  act,,  and 
to  hope  that  he  would  excuse  him  to  that  Board :  and  tba 
admiral  in  so  stating  it  says,  at  the  same  time,  that  be  had 
acted  miihoui  his  orders.  Where  then  is  the  assiiliHire  or 
iir^eiion  of  the  flagvofficer  which  is  to  entitle  him  to  share ) 
These  words  of  the  proclamation  4ire,  aa  Sir  Wm:  Scott  once 
observed,  the  titletdeeds  of  flagH>fficerS|  and  the  only  rale 
for  regulating  our  judgment  1  wo^ld  not,  therefore,  pot 
any  constraetios  upon  them  whiqh  would  distort  their  faip 
meaning,  but  wiU  abide  by  the,  plain  letter  of  the  prociama« 
•tion  which  common  men  may  ooderstand.  We  have  nothing 
to  guide  us  but  the  words  of  it;  and  there  ia  nothing  vrbich 
should  induce  us  to  distort  the  plaip  meaning  of  Uiose  words* 
Gape.  Milne  did  not  act  in  obedience,  but  in  dMobedience  to 
Adm.  Ciris/iaii's  oidefs ;  wbieli,  in  the  result,  it  appcarithat 
the  Admif  Mty  have-  approved  of«  However,  tbf  re  is  no  occa« 

aion 
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lioD  for  tis  to  coQsjder  whether  he  be  entitled  to  the  prize ;  1805. 

but  a  the  absence  of  any  direction  or  assistance  of  the  plain-  'bIwlwww 

tiff  in  the  captarCj  ^t  ure  boQnd  to  say  that  he  is  not  entitled  «f»totf 

to  any  share.  Caoaa. 

GtosB,  J.  lie  real  q^nestion  is  not^  Whether  Oapt.  MUnc 
thought  be  was  acting  wrong  ?  *-  or  Whether  he  acted  in 
disobedience  to  the  commands  of  one  or  other  of  the  com- 
Danderaon  the  station  ?  —  but  Whether  he  were  acting  un« 
der  any  orders  at  all  ?  Now,  the  plaintiff  himself  says  in  his 
letfef  to  the  Admiralty^  that  Capt*  JftVnrwas  not  acting  un- 
der his  orders ;  and  the  latter^  sensible  of  ^not  having  act^d 
snder  the  plaintiff's  orders^  writes  to  him  to  represent  his 
coDdoct  favoorably  to  the  Admiralty  on  that  presumption, 
and  wrote  to  the  Admiralty  an  account  of  all  his  proceedings ;  [  1U6  j 
intreating  the  fafour  which  so  Tenial  an  offence  might  war- 
rant. When  aU  parties,  therefore,  concur  in  considering 
that  Capt.  AftVuf  was  not  acting  under  the  plaintiff's  orders 
in  «bat  be  did,  it^iaJm possible  to  say  that  the  plaintiff  was 
directing  or  tnnUihg  in  the  captuie,  which  are  the  words  of 
ihe  proclamation  upon  which  the  plaintiff's  claim  must*  be 
foQoded,  if  at  all ;  the  construction  of  which  proclamation 
ought  to  be  according  to  the  plain  import  of  the  words.  Oa 
this  ground,  I  am  deafly  of  opinion  that  the  plaintiff  cannot 
recover. 

Lawrbncb,  ^.  The  argmnent  most  ia  favour  of  the 
plaJDtiff's  claim  was,  that  Capt*  Milne,  even  after  his  depart 
tore,  continued  under  the  command  of  the  plaintiff:  but  no 
authority  has  baf  n  quoted  to  shew  that.  By  the  terms  o£ 
the  proclamation,  it  is  expressly  provided,  That  no  flag- 
officer  shall  be  entitled  to  shate  the  l-8ih  granted  to  a  flag* 
officer,  unleas  he  shall  be  '*  actually  on  hoard  at  the  taking  of 
Aoy  prize,  or  directing  or  asiisting  therein t''  That  brings 
the  case  to  this  short  question.  Whether  the  conduct  or  situ- 
ation of  the  plaintiff  can  in  any  way  entitle  him  to  be  con^ 
lidered  as  directing  or  assisting  in  the  capture  in  question  i 
Capt.  ii^Une  was  under  the  orders  of  Admiral  Christian  to 
cootione  off  Demerara  for  the  protection  of  it.  Upon 
the  plaintiff's  succeeding  to  the  chief  command,  the  order| 
issued  by  his  predecessor  are  to  be  considered  as  his  orders. 
But  under  a  necessity  which  h^  thought  sufficient,  Capt. 
Milnef  without  any  order  or  a^thojrity,  or  even  approbation 
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of  the  plain  tiff,  first  proceeded  with  the  homeward-bouDd 
trade  to  St*  KitVs,  and  afterwards  to  England.  The  plain- 
tiff even  expressed  his  wishes  that  Capt.  Milne  bad  remained 
longer  on  his  station^  so  far  from  directing  or  assisting  in  what 
he  did.  The  mere  circumstance  of  Gapt.  Milmt  having  been 
subject  to  the  command  of  the  plaiotiffi  is  not  enough  to 
entitle  the  latter  to  share  in  the  prise;  because  the  procla- 
mation itself  superadds  other  conditions ;  namely^  That  he 
shall  he  either  oh  board  at  the  time^  or  directing  or  amitini\ 
and  I  pannot  consider  the  plaintiff  as  entitled  to  share,  when, 
according  to  my  understanding  of  >  those  words,  he  did  not 
either  direct  or  assist  in  the  capture* 

Lb  Blanc,  J.    I  should  not  have  been  sorry,  on  princi* 
pies  of  public  poFicy,  if  I  could  have  found  that  the  plaintiff 
was  entitled  to  the  ^ag-o^icer's  share  in  this  case,  because 
U  19  not  to  be  approved  that  an  officer,  however  good  his 
ihotives  may  have  beeo^  should  derive^  any  advantage  fiom 
his  disobedience  of  orders ;  but  no  authority  has  been  cited 
to  shew  that  he  may  not,  in  such  a  case ;  and  in  the  absence 
of  any  decision  on  the  point,  we  can  only  look  to  the  wordi 
of  the  proclamation ;  which  shew  that  no  flag-officer  shall 
share  unless  he  be  actually.on  board j  or  directing  or  auisting 
in  the  capture.     It  is  contended,  that  Capt.  Milne  was  act- 
ing  at  the  time  under  the  order  of  the  plainriff,  because  he 
afterwards  ratiGed  what  the  other  didj.    But  nothing  of  that 
kind  appears ;  for  Ciipt.  Milne  was  under  orders  to  remaio 
at  Demerara,  which  order  was  never  revoked  ;   but  from 
inotives  highly  laudable,  he  proceeded  to  convoy  the  trade 
to  St.  KitVSy  and   from  thence  to  England.     Conscious, 
howeverj  that  he  was  acting  all  the  time  against  orders,  and 
pn  his  own  responsibility,  he  wrote  to  the  plaintiff  to  excuse 
.  him  to  the  Ad^uiralty  ;  and  the  plaintiff's  own  letter  to  that 
poard  shews  that  he  considered  it  in  the  same  light ;  for 
he  does  not  intimate  that  Capt.  Milne  had  acted  by  his  or- 
ders, or  even  with  his  approbation ;  on  the  contrary,  hs 
expressed  bis  wishes  that  he  had  waited  longer  for  the  ship 
wi)ich  had   been  designed  to  act  as  convoy.     And  againJ 
Capt.  Milney  in  his  hotter  to  the  Admiralty  after  his  return 
home;  excuses  himself  for  what  he  had  dot^e  by  the  necessi« 
ty  of  the  case.     Thereforei  unless  there  were  some  authurit; 
for  saying  that  z^n  officer,  who  has  in  fact  acted  in  dire 
'  contradiciio 
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cortradiclioQ  to  orders^  can  be  said  to  have  acted  under  or-        1805. 
ders  so  as  to  entitle  bis  superior  officer  to  be  considered  as       Haiitkt 
having  assisted  or  directed  him  in  the  capture,  1  cannot  say       against 
that  the  plaintiff  has  entitled  himself  to  share  within  the 
terms  of  the  proclamation,— though  I  should  consider  every 
capture  made  by  a  ship  of  a  squadron  acting  under  the  com- 
maod^and  in  obedience  to  the  superior  officer  of  such  squa« 
droD^  as  a  capture  made  under  the  direction  or  assistance  of 
8Qch  superior  officer, 

Postea  to  the  defendant. 


A 


Ex  parte  Brocke.  'fT^ 

Writ  of  habeas  corpus  having  issued  to  bring  up  the  An  apprentice 
J  /»      I      ^  •  1  /•      .1  <•  1  •     in  the  wf  wmiifMi 

defendantj  an  impressed  seaman,  for  the  purpose  of  his  pighery  is  no 

discharge,  on  the  ground  of  exemption,  as  an  apprentice  in  **^^*!?J*?  **" 
the  Greenland  Fishery,  it  was  moved   on  a  former  day  to  beins  impressed 
quasi*  the  writ  giiia  improvide  emanuit  :  when  the  facts  ap-  general*  wt  of* 
pearcd  to  be  that  Brocke^  in  March^  1801,  being  then  above  tj  Geo.  i,  e.17, 
the  age  of  14  years,  was  apprenticed  to  one  Morsom  for  five  Til persoot from 
years  in  the  Greenland  Fishery,  with  whom  he  continued  J*f°^ '"JjJ""^ 
till  be  was  impressed  in  Oc^oA^r  last,  being  then  above. the  of  island eTery 
age  of  18  years,  and  having  served  more  than  three  years  of  h^Wng1i»?oro^ 
his  time.    The  statute  26  Geo.  3,  c.  41,  s.  2,  requires  that  used  the  sea, 
every  ship  in  the  Greenland  •Fishery  *'  shall  have  on  board  seM  apprentice 
apprentices  indentured  for  three  years  at  least,  who  shall  not  J^  'thc*flrat*** 
exceed  18,  nor  be  under  14  yiears  of  age  at  the  time  they  jears  of  such 
shall  be  so  indentured,  in  the  proportion  of  one  apprentice  "PP*"*"^ <**»"P» 
ai  the  least  for  every  35  tons  burthen  :"  which  apprentices    ♦  [  230  y 
shall  be  reckoned  in  the  number  of  men  required  to  be  on 
l>oard.       Sec,    17  exempts  certain  persons   employed   in 
the  fishery  from  being  impressed  ;  but  does  not  mention  </p- 
prentices.     Then  the  stat.  29  Geo.  3,  c.  63,  s.  5^  reciting  the 
former  and-other  acts  relating  to  the  same  fishery^  and  that  . 
it  is  expedient  to  oblige  the  masters  of  ships  to  whom  such 
apprentices  shall  be  bound  to  keep  them  in  their  service  for 
tiie  time  they  shall  be  indentured,  enacts,  ^^Tbat  if  any 
iQaster  to  whom  any  apprentice  shall  1>e  indentured^  pursuant 
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leoil.  to  the  md  acts^  ftbal)  perinit  him  to  qn\t,  leave,  or  depart  hii 
sTD«fto  ^''^'^  ^B  ^"7  pfcteooe  whatever  (with  an  exceptioD  not 
jteocKn*  material  to  state)  before  the  expiration  of  the  teiu  for 
which  he  ihail  be  bound,  every  inch  master  shall  forfeit  50/.** 
Sec.  The  Stat.  49  Geo.  3»  «•  S2>  coolinnes  the  several  acts,  sod 
protects  certain  descriptions  of  persons  (not  mentioning  ap* 
prentices)  from,  being  impressed  according  tp  certun  pro? 
portions  of  barthen* 

JcrvU  (and  Garr^w  waf  with  him)  in  applyiiig  for  the 
rule  to  qoash  the  writ  of  habeoM  corpui,  observed.  That  it 
was^ot  the  object  of  the  above-mentioned  acts  to  protect 
ifpprtntiees  in  the  Grtixdcmi  trade  from  being  impressed ; 
but  that  their  protection  depended  altogether  upon  the  gene* 
ral  act  of  the  13  Grp.  S,  c.  17 ;  which  first  exempts  from 
biing  impressed  ^'  every  person  not  having  attained  the  full 
age  of  18  years;"  and  then  enacts,  s.  9,  that  '^  every  per^ 
son  who  not  having  before  used  the  ^'  sea,  shall  bind  himself 
apprentice  to  serve  at  sea,  shall  be  exempted  from  being 
impressed  for  thi^e  years  from  the  binding.'*  Now  ber(; 
the.  party  had  beeri  bound  for  more  than  three  years,  aD4 
was  above  IS  years  of  age  when  impressed  $  and  that  the 
policy  of  the  several  statutes  was  to  make  a  ijoick  snccessici) 
;«f  apprentices  bred  to  the  sea. 

Enkmc  and  Holroyi  shewed  cause,  and  argued  for  the 
continuance  of  the  exemption  from  the  reauisition  of  the 
itat*  86  Geo.  i,  c.  41 ,  That  masters  of  ve^tieis  in  this  trade 
a^uld  have  a  certain  number  of  apprentices  in  proportioa 
to  their  tonage,  to  be  bound  for  not  leu  than  three  years, 
vhich  tbefefore  gave  them  a  latitude  to  bind  apprentices  for 
a  longer  time;  followed  op  as  it  was  by  the  stat.  S9  Geo.  S, 
^.  SS,  I.  5,  obliging  them  to  keep  such  apprentices  io  their 
iervice  for  the  terin  for  which  (bey  shall  be  bound,  under  a 
penalty  of  M/» ;  and  observed.  That  the  legislature  could 
iiot  be  so  inconsistent  as  to  make  these  provisions,  if  they 
were  liable  to  be  defeated,  and  iht  masters  subjected  to  tb(; 
penalties,  by  means  of  their  apprentices  (of  which  the  mas< 
ter  here  had  only  his  proper  number,,  including  Broeh) 
being  iippressed  against  their  consent.  They  also  referred 
to  the  stat.  2  Geo.  $,  e.  15,  i.  99,  as  exempting  appreoticei 
bound  fojc  five  years  in  the  fisheries  from  being  impressed  ; 

but 
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bot  the  Conrt  said  that  was  toDfined  to  the  fisheries  on  the        >80&» 
coast  of  Great  Britairu  Bxpari 

Lord  Allbitborough,  C.  J^  No  person  intthe  Greenland  Baocxa. 
Fishery  is  required  to  take  apprentices  for  mote  than  three 
years;  and  if  for  their  own  conTenience  they  chose  to  have 
them  bound  for  a  longer  period^  which  they  are  not  restrained 
fiom  doing,  it  is  at  their  own  risk*  The  special  proTisions  [  ^41  ] 
against  impressing  particolai  descriptions  of  seamen  in  the 
Greenland  Fishery,  without  naming  apprentices,  shews  that 
tiie  legislature  meant  to  leave  their  exemption  upon  the  ge- 
neral law  of  the  IS  Geo.  2,  c.  17. 

Pir  Curiam.  Rale  absolute  for  quashing  the  writ. 


ScuRFiELD  against  Gowlajuv.  i^-  9<a* 
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N  assumpsit  foi^  money  had  and  received^  tried  before  wheic  tbe 
Lord  Ellenbaroughy  C.  J.  at  the  Sittmgs  after  last  term,  £J2?' s"*' ltd 
it  appeared  that  the  defendant  had  granted  to  the  plaintiff  a  to  hafe  it  nt 

certain  annuity  secured  by  a  deed,  a  lH>nd,  and  warrant  of  jJj|j'*^''^^2!S"i 
attorney  to  enter  up  judgment  in  C.  B. ;  but  in  the  memo-  jad^aient  which 
rial  of  the  annuity,  the  latter  instrument  was  stated  to  be  a  iarijeiitered?p 
warrant  of  attorney  to  enter  up  judgment  in-B.iS.:  and  atoJJ*"!Sk±f 
judgment  having  been  afterwards  entered  tip  by  mistake  in  wai  fii^  for 
this  court,  the  defendant  had  applied  to  set  aside  the  annuity  j^^Jl^t^on  a 
upon  this  error  in  the  memorial,  and  to  have  the  seen-  bond  in  another 
rities  delivered  up  to  be  cancelled:  and  this  court  did  ac-  theaannitjsnid 
cordiogly  set  aside  the  judgment,  and  direct  that  the  war-  JJ^iJlJ^™^ 
nut  of  attorney  should  be  delivered  up  to  be  cancelled  (a),  inproperiy  de^ 
bat  made  no  order  as  to  the  deed  or  bond>  which  remained  ^^ui"  a^d 
Uncancelled ;    nor  Was  there  proof  of  any  oflfer  having  thi«  co«rt  an. 
been  made  by  the  plaintiff  to  the  defendant  to  deliver  up  or  ^ide'The  jiTdV* 
cancel  them.    This  action  was  brought  to  recover  back  the  ^T^'iS^ec^*  * 
coastderation  money,  the  consideration  for  the  annuity  having  nl^hc  reoofcr 
failed.    Bat  it  was  objected  at  the  trial,  that  the  action  of  as*  ^^,^1^^ 

*  In  asrampaltt 

M*wit  Bdt  pot  to  bit  aetloa  on  a  hood  which  wm  atfo  riven  for  stcnrlai;  the  ananttv*  and 
vhieh  hood  wii  aot  ofdeitd  to  be  csneelled,  thonfh  void»li  in  plendtng  by  virtue  ot  the  an* 
Psitji 


(•)  It  was  a^fced  hj  La  Jl/anc,  J.  hcfw  the  wanant  oT  attorney  vtaleh  «af  fa 
t&cer  ttpjodsoient  in  C.  B.  came  to  be  set  aside,  tbpt  not  belpf  oonscqucDttal 
^ptm  the  vacatioff  &t  the  Jgdf  nient  fat  tbli  Goart,  Which  hsi  aa  foaodatloa  for 
ui  bstaasooonatsoaldbesiTtaarit. 

N  3  aumjpsit 
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1805.  sompsit  would  not  lie,  the  plaintiff  still  having  his  remedy 
Scimmi.o  'Jpon  the  bond  and  deed :  and  on  this  ground  the  plainfiff 
'  mgmmMt        was  nonsuited. 

Os^LAND*  i^  ^ag  moved  on  a  former  day  to  set  aside  the  nonsuit,  on 
the  ground  that  the  defendant  having  elected  to  set  aside  the 
annuity,  and  applied  to  the  Court  for  that  purpose,  and  the 
Cobrt  having  pronounced  judgment  upon  the  illegality  of  it, 
and  vacated  the  warrant  of  attorney  and  judgment  given  to 
secare  it,  it  was  not  competent  to  the  defendant  now  to  set 
up  this  objection  upon  the  ground  that  the  annuity  was  still 
secured  by  subsisting  instruments,  the  illegality  of  which 
were  declared ;  and  that  it  was  nugatory  to  oblige  the  plain* 
tiff  to  bring  bis  action  in  the  first  instance  on  the  bond  or 
deed,  to  put  the  defendant  to  plead  the  special  matter,  and 
shew  that  they  were  void  under  the  annuity  act  by  the  judg- 
ment of  the  Court,  in  order  to  enable  the  plaintiff  afterwards 
to  bring  this  action.  And  it  was  said,  that  in  a  similar 
action  to  the  present,  brought  under  the  like  circumstances, 
before  Lord  Kenyan,  his  lordship  had  ruled  in  favour  of  the 
plaintiff,  who  thereupon  obtained  a  verdict. 

^  Park  and  DampUr  now  shewed  cause,  and  said,  That  this 
was  an  attempt  to  make  the  1st  and  4th  clauses  of  the  an- 
nuity act  (a)  the  same,  .which  were  rery  distinct.  The  first 
enacts,  ^^  That  a  memorial  of  every  deed,  bond,  instrument, 
or  other  assorflUce,  whereby  any  annuity  shall  be  granted, 
|[  ^3  3  shall  be  enrolled  in  CbsQcery,  otherwise  every  $uch  deed, 
bond,  instrument,  or  other  assurance,  shall  be  null  and 
void.''  Upon  this  it  has  been  a  question.  Whether  any  other 
than  the  particular  deed,  8cc.  omitted  to  be  memorialized  is 
•voided  ?  But  at  any  rate,  such  deed,  &c.  must  be  avoided 
by  pleading.  For  the  4th  clause,  which  alone  enables  the 
Court,  on*  motion,  to  order  the  deed,  bond,  8lc.  to  be  can« 
celled,  only  extends  to  cases  where  it  shall  appear  to  them 
that  any  part  of  the  consideration  has  been  returned;  or  if 
^ven  in  notes,  that  such  notes  were  not  paid  when  due,  or 
were  cancelled  without  being  first  paid  ;  or  if  any  part  of  the 
consideration  were  paid  in  goods,  or  were  letaioed  by  the 
grantee:  neither  of  which  applies  to  the  present  case.     In 

Shove  v«  Webb  (o),  which  was  the  first  case  whiere  the  con- 

.♦ 

(<«>  17  Ge04  3»  c  i6«  *  (i)  t  Tenn  Rep«  732* 

,    .  sideraiioa 
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sideralioD  money  was  recovered  back  in  consequence  of  the        1805. 
annuity  having  been  vacated,  the  deeds  were  statedto  have     Jcorpibld 
been  set  aside  in  the  Court  of  C  B.  agaitut 

Garrow  and  Marryat,  in  support  of  the  rule.  The  first  ^o^laito. 
clause  of  the  annuity  act  goes  to  avoid  the  assurance,  vrhich 
includes  every  security  for  the  annuity,  for  want  of  a  proper 
memoriaU  And  it  has  been  decided^  That  where  any  of  the 
securities  are  void^  all  aie  thereby  avoided ;  as  in  Cummins 
T.  Isaac  ib),  and  Cfiawncr  v»  Whalty  (c).  The  decision  of 
tills  Court,  upon  the  application  of  the  defendant^  was  not 
merely  that  the  judgment  should  be  vacated^  but  that  the 
annuity  itself  should  be  set  aside.  The  defendant  then  haa 
made  his  election  to  vacate  the  annuity ;  and  having  at  least 
withdrawn  from  the  plaintiff  one  of  his  securities  for  it^  the 
consideration  which  was  paid  for  all  the  securities  has  failed  ; 
and,  therefore,  he  is  entitled  to  recover  it  back. 

Lord  Ellbnborouoh,  C.  J.  The  argument  last  urged  is 
very  forcible.  The  plaintiff  contracted  for  one  entire  assur« 
ance>  consisting  of  several  securities :  and  he  has  a  right  to 
have  that  assurance  entire,  or  to  have  back  his  money.  The  r  944  1 
defendant  has  taken  away  one  of  his  securities  ;  and,  there- 
fore, the  consideration  for  the  money  has  failed.  On  this 
ground  I  think  the  present  action  may  be  sustained  :  ai|d  to 
be  sure  the  substantial  justice  of  the  case  is  all  on  the  plain*  . 
tiff's  side ;  though  that  ought  never  to  be  obtained  by  vio- 
lating the  forms  of  law  ;  but  on  the  latter  ground,  I  think  it 
may  be  attained  without' any  such  violation. 

Per  Curiam,      '  Rule  absolute. 


(i)  8  TttflDL  Asp,  1S3.  (e)  }  £(ffit,  50«. 
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MwdM9.  ChAMBSKS  ngaiMt  CAVLriELD. 

S?^e'!!2tel^  THIS  wai  an  action  against  the  defendant  fof  crimiifal 
edintoaiMd  conversation  with  the  plaintiflTs  wire,  tried  before  Lord 

Jrti^y'tte*     Elknborougk,  C.  J.  at  the  sitliogs  after  the  last  term,  in 
liafiiMd  coTt-    which  the  plaintiff  r<;covered  a  verdict  for  2000/.  *  damages : 
traftcet  (to       and  oii  a  former  day  in  this  term,  the  Conrt  was  moved  to 
^^MuSwere    ^  ^^^^  ^^^  verdict,  and  grant  a  new  trial  on  two  gronnds : 
snufemd,       1st,  That  previous  to  and  at  the  time  of  the  act  of  adultery 
WM^tS^   proved,  the  plaintiff  was  living  in  a  state  of  separation  from 
lately, aod  alio-  [^fg  wife,  by  virtue  of  the  deed  after  mentioned ;  and,  there* 
M?he^iiioaMr'  for^i  according  t6  the  case  of  Weedtm  v.  Timkrdl  (tf ),  the 
i!^\Iii!n^t    ^^^^°'  which  was  founded  on  the  loss  of  comfort  and  so* 
theyihMia       ciety  of  the  wife,  would  not  lie.    Sdly,  That  the  damages 
!lSd^ui^Mi*^  were  excessive  in  a  case  where  the  husband  had  before 
MuiQityin  liea    agreed  to  a  separation  from  bis  wife, 
ftobe^paidby        The  deed  in  question  was  made  in  JuguMif  ITSS,  between 
Sttri^^ta  *®  plaintiff  of  the  first  part,  the  plaintiff's  wife  of  the  second 
vieof  the  wtfe   part,  Lord  Rodney  and  John  Rodtuy  as  trustees  of  the  third 
■hMid  iwe        P^'^'  *"^  ^'  Milbanke  as  another  trustee,  of  the  foortb  part ; 
i^^wtfrna  her  and  after  reciting  that  Sir  With  Chambtn  (the  plaintift's 
the  appi^     father)  bad  devised  an  annuity  of  900t.  to  Mrs.  CAiM&ersj  so 
^^^•^'  long  as  she  continued  to  live  with  the  plaintiff;  ot,  in  case 
teibM4»lio     she  survived  him,  durante   wduitate\  and   that  she  was 
cMoiTfMm    ^^^  entitled  to  a  pension  of  100/.  per  annum  for  her  lifi^ 

dUrerenoM  to 
permtt  the  wire 

to  live  lepurate  f^m  hln,  if  ilit  thoald  oa  that  aoeoaat  tad  It  aeoenary  i  aad  the  deed  eoa- 
tftlned  •  dftiiie*  Ttiat  la  cate  or  leparatloD,  with  the  approbatloa  of  the  tnisteef,  certaia  of  the 
chUdrea  thoald  live  with  aad  he  educated  hgr  the  vifh  tor  a  eeiiahi  periodi  and  that  the 
sniffht  visit  the  oihen  at  hit  hoBie«  etpedaliy  whea  ill,  to  at  ta  reaaifa  the  atleot  •  i  of  a 
ai^er  i  and  It  alto  ooataiaad  other  claatat«  pfravldhif  oeitahi  thlagi  ia  case  of  luch  tepara- 
tioa  as  afforetald  %  held,  that  tneh  a  deed  did  aot  pfocloda  the  hatbaad  rrom  nuiatalBiac  aa 
actioa  acaiait  the  defeadant  for  aa  act  af  adulter)-,  prored  to  be  eoonaltted  while  the  wife  was' 
la  flMt  Uvlaa  Aptrt  fhMB  her  hatbaad  t  ftir  if  then  were  no  approbi^tloB  of  the  tmtteet  to  the 
separatloa,  which  naut  be  taken  to  he  the  case,  asnimewatprofadylhen  thlt  wat  aottach  a  tt« 
pmtioQ  as  the  hasbaad  oooteated  to  by  the  deed,  aoooidia^  to  the  tree  ooattnwtioB  of  tt| 
and  If  the  teparatlon  were  with  the  appioliatfoB  of  the  tratleet,  thea  the  hatband  not  haria^ 
givea  ttp  all  elalst  to  the  oomfort,  tocialy,*  and  atsittaoee  of  hit  irilb  (fbr  the  interettn  of  tha 
children  were  provided  Ibr  at  well  as  Ihs  teparation  of  the  pareatt  daring  taeh  approhatton) 
th^  cate  it  not  bronaht  within  the  prtedple  of  the  dedsioo  ia  Weedon  v.  TImhrelt,  allowiaf 
that  to  be  law  to  theexteot  of  the  cate  there  decided.  The  Conrt  are  aot  rettraire  1  from  crent- 
Inga  new  trial  in  a  cate  of  crim.  con.  for  taeettftve  damasat,  if  th^  are  latiified  th&t  the  jury 
aetad  nadsr  the  ininsacs  of  dhdue  motlfil,  or  of  grost  crrar  sT  mltooaotption  on  tha  tnbject4 

« 
•^  S4I  ]  (a)  I  tsm Sep.  |i^ 

granted 
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granted  by  the  Irish  parliament;  and  reciting  alsOt  that  ^&yB. 
'*  divers  differences  had  lately  arisen  between  the  plain tiflf  and  Ca^MHEin 
his  wife,  and  that  the  plaintiff)  in  order  to  pnt  an  end  to  sach  a^aimi 
ffifferences  and  to  induce  his  wife  to  continue  to  Jive  with  him,  L^aulpiku*. 
had  agreed  to  treat  her  with  all  due  kindness  and  regard ; 
and  to  enter  uito  the  covenants  and  agreements  after  men* 
tiooedi  subject  to  the  conditions  and  restrictions  therein 
contained.;'*  witnessed^  that  in  pursuance  of  the  agreement, 
the  plaintiff  and  his  wife  assigned  and  transferred  to  the  trus- 
tees the  said  annuities  of^2i)0L  and  100/.  in  trust  to  pay  the 
latter  to  Mrs.  Chambers  for  her  separate  use  absolutely;  and  [  ^'^^  ] 
as  to  the  annuity  of  SOO/.,  SQ  long  as  the  plaintiff  and  his 
wife  should  live  together,  in  trust  to  apply  the  same  ;  or  so 
much  of  it  as  the  trustees^  or  survivors  or  survivor,  should  in 
their  or  itt  his  discretion  think  necessary,  in  the  purchasing 
•f  wearing  apparel  and  other  necessaries  for  Mrs.  Chambers^ 
ahd  the  Bttrplus  to  the  plaintiff;  and  upon  further  trust,  ^'in 
case  any  separation  should  thereafter  take  place  between  the 
pljiintiff  and  his  wife,  with  tlie  approbation  of  the  said  trus- 
tees, or  the^'survivors  or  survivor  of  them,  or  of  the  executors 
or  administrators  of  sucji  survivor  ;  or  in  case  of  the  death 
of  the  plaintiff  in  the  lifetime  of  his  wife/*  the  said  trustees 
and  the  survivor,  &c.  should  apply  the  whole  annuity  of 
200/.  in  the  same  manner  for  the  benefit  of  Mrs.  Chambers, 
as  was  before  directed,  touching  the  annuity  of  100/.  Then 
after  teveral  covenants  for  the  securing  of  the  trustees,  and 
fdr  further  assurance/  the  plaintiff  covenanted  with  the  trus- 
tees,  their  executors,  &c.  "  that  in  case  future  differences 
shall  arise  between  him  and  his  wife;  and  his  wife  should  on 
that  accoQQt  at  any  time  thereafter  £nd  it  necessary  to  live 
separate  and  apart  from  himi,  he  would  permit  and  suffer  her 
to  leave  him  ;  and  from  time  to  time,  and  at  all  times  there- 
tfter,  to  five  and  reside  separate  and  apart  from  him,  in  such 
places,  or  with  such  families,  as  she  should  think  proper ;  and 
that  he  would  not  at  any  time  thereafter  prosecute,  disturb,  oc 
molest  her,  or  any  person  in  whose  house  or  family  she  should 
reside  or  be  entertained,  for^  or  in  respect  of  her  separate  resi* 
dent-e  and  remaining  separate  from  him ;  subject,  nevertheless, 
to  the  proviso  or  condition  in  that  behalf  after  mentioned.** 
And  he  also  covenanted,  that  his  wife  might  take  and  enjoy  to 
her  separate  use  all  meh  household  furniture,  clothfes,  jewels, 

goods^ 
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goods,  and  other  personal  estate  and  effects,  as  then  did  or 
thereafter  should  belong,  or  be  reputed  to  belong  to  her,  nol 
exceeding  600/.  iavalae.  And  that  in  ciise  the  said  annuity 
of  200/.  should  at  any  time,  during  the  life  of  his  wife,  cease 
to  be  payable,  he  (the  plaintiff)  should,  in  lieu  thereof,  pay 
to  the  trustees  another  annuity  of  200/.  during  her  life,  upon 
the  sarae  trusts  as  the  first-mentioned  annuitj^.  ^^  And 
further,  that  in  case  any  such  separation  should  take  place 
between  him  and  his  wife,  with  such  approbation  of  the  trus* 
tees,  or  the  survivor,  &c.  it  should  and  might  be  lawful  for 
her  to  take  with  her  tbe  two  younger  of  her  children^  by  him 
(the  plaintiff),  viz.  See.  and  all  such  other  child  or  children 
as  she  might  in  the  mean  time  have  by  him;  and  to  bring 
np  and  educate  them  until  they  respectively  attained  the  age 
of  S.years,  free  from  and  without  his  interruption,  &c.  And 
that  in  case  any  such  separation  should  take  place,  she  might 
at  all  times  thereafter,  whenever  she  thought  proper,  come 
to  his  dwelling-house,  or  wherever  else  their  other  children 
should  be,  in  order  to  see  such  other  children ;  and  more  es* 
pecially  in  case  any  of  them  should  be  ill,  so  as  to  require  the 
care  and  attention  of  a  mother."  And  further :  In  case  any 
such  separation  as  aforesaid  should  takeplace^  he(the  plaintiff) 
should' pay  to  the  trustees,  8cc.  so  long  as  his  wife  should  have 
the  care  and  protection  of  any  of  their  children,  such  yearly 
sum  for  each  such  child,  as  in  the  judgment  and  discretion 
of  the  trustees,  or  the  survivor  or  survivors  of  them,  should 
from  time  to  time  be  adequate  to  their  maintenance,  educa- 
tion, and  support.  Then  followed  a  covenant  by  the  trustees, 
that  in  case  the  plaintiff  and  his  wife  should  at  any  time 
thereafter  live  separate,  with  such  approbation  as  aforesaid, 
and  the  plaintiff  should  keep  his  covenants^  they  th.e  trustees 
would,  during  such  separatiouj  and  as  long  as  they  received 
the  annuity  orlOO/.  Sec.  indemnify  the  plaintiff  against  jthc 
d^bts,  8cc.  of  his  wife  for  neoiessaries ;  with  a  proviso,  ''  that 
in  case  any  separation  should  take  place  between  the  plaintiff 
and  hiswifci  such  separation  should  not  prejudice  or  hinder 
either  party  from  prosecuting  any  action  or  suit,  &c.  in  law 
or  equity^  not  contrary  or  repugnant  to  those  presents  which 
either  might  have  prosecuted,  in  case  no  such  separation  had 
taken  place/'  There  were  other  pai  ts  of  the  deed  not  material 
to  be  stated.     This  deed  was  holden  to  be  binding  upoa  the 

husband, 
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husband,  in  Lord  Rodney  v.  Chamben  (a),  upon  the  event        ^^ 
of  the  separation  which  it  provided  for.  *    cn^MBcst 

Upon  ffranting  the  rule  nisi,  Lord  EUenborough  C.J.  de-  against 
sired  that  the  case  might  be  argued  upon  the  general  point. 
Whether  the  mere  fact  of  a  separation  between  husband  and 
wife,  by  ileed,  were  such  an  absolute  renunciation  of  his  ma- 
rital rights  as  precluded  the  husband  from  maintaining  an 
action  for  the  seduction  of  his  wife?  saying,  that  he  did  not 
consider  that  question  as  concluded  by  the  decision  in  fVfC" 
donY.  TimbrelL  And  afterwards,  upon  the  report  of  the 
case,  it  appeared  that  the  plaintiff  and  his  wife^  by  whom  he 
had  many  children,  had  lived  happily  together^  until  his  sus- 
picions of  the  defendant  began  :  after  which,  there  had  been 
differences  and  occasional  separations  between  them  from 
tirre  to  time,  until  their  final  separation  in  consequence  of  the 
adultery,  which  was  two  or  three  years  after  the  deed  had 
been  entered  into,  and  after  they  had  lived  together  again  ; 
though  the  evidence  went  to  shew  that  they  were  living  se- 
parate (but  no  evidence  given  that  it  was  with  the  consent 
of  the  trustees)  at  the  time  of  the  adultery  proved  ;  for  pre-     L  J 

vious  to  his  departure  from  England  to  the  Htldevy  upon 
military  service  for  a  few  weeks,  he  had  written  letters  to  his 
wife,  soliciting  a  reconciliation,  and  pressing  her  to  return  to 
his  house;  which  she  did  not  do  till  he  had  departed  ;  and 
CO  the  plaintiff's  return,  he  found  his  wife  and  the  defendaipt 
there,  when  the  discovery  of  the  adultery  was  made. 

Erskinc,  Garrow,  and  Scarlett  shewed  cause  against  the 
rule.  The  case  of  Weedon  v.  TimhreU  (b)  is  not  founded 
upon  any  former  precedent  in  the  law,  as  was  acknowledged 
by  Lord  Kenyan ;  but  he  stated  that  he  had  nonsuited  the 
plaintiff,  thinking  thai;  on  principle  the  action  would  not  lie. 
Qut  all  the  principles  of  morality  and  public  policy  are  the 
Qther  way.  The  foundation  and  continuation  of  society  de. 
pend  upon  the  good  conduct  of  the  marriage  stale,  and  the 
government  of  the  husband.  Separations  may  take  plae« 
from  causes  merely  temporary,  and  which  does  ^t  preclude 
the  hope  of  reconciliation^  if  not  interdicted  in  the  mean 
timfe  by  adultery*  They  may  arise  from  heat  of  temper, 
accident,  misfortune,  and  even  from  wise  policy "^ and  affec- 
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tion ;  as  if  a  marriage  were  without  consent  of  the  %ife*s 
father ;  and  to  prevent  her  disinheriioo,  the  husband  bind 
himself  by  deed  to  live  separate  from  her,  and  that  she  should 
reside  with  her  father  till  he  were  reconciled  to  the  marriage ; 
in  all  which  cases^  it  isp^laln  that  Hie  husband  continues,  not* 
withstanding  the  separatiouj  to  have  a  deep  interest  in  the 
fidelity  of  his  wife,  and  that  the  crime  of  the  adulterer  adds 
injury  to  misfortune;  and  hi  all  cases  the  husband  most  be 
interested  not  to  have  a  spurious  issue  put  upon  him.    The 
law  too  considers  the  interest  of  husband  and  wife  to  be  so 
much  the  same^  and  the  wife  so  far  to  continue  nnder  his 
protection,  although  living  apart  from  him,  that  she  cannot 
sue  for  damages  on  account  of  any  injuries  to  herself  withoot 
the  husband  being  joined.    The  loss  of  the  comfort,  society, 
and  assistance  of  the  wife  at  the  timcj  cannot  be  the  gift  of 
this  action;  fertbeuj  though  the  adultery  were  before  the 
separation,  yet  if  it  were  not  known  to  the  husband  till  after- 
Wards,  he  could  not  maintain  the  action :  and  yet  the  in« 
trigues  of  the  adulterer  may  have  been  the  secret  cause  of 
the  wife^s  conduct  which  led  to  such  a  separation.     Where 
there  are  children  of  the  marriage,  the  adulterer  dissolves 
the  tie  between  them  and  their  mother;  which,  of  itself,  is 
a  loss  to  the  husband  independent  of  her  society ;  for,  after 
her  dishonour,  he  cannot  suffer  her  to  educate  his  children. 
Besides^  whether  the  husband  lose  the  whole  comfort  and 
assistance  of  his  wife  by  their  separation,  must  depend  upon 
the  cause  of  it :  if  it  be  not  for  adultery,  much  comfort  and 
assistance  may  remain  to  him,  though  separated  from  her 
correspondence  and  advice,— from  his  knowledge  of  her 
happiness,  •»  or  from  considerations  of  benefit  to  himself 
and  his  children.     In  actions  by  a  father  for  the  seduction 
of  his  daughter^  he.isput-on  the  footing  of  a  master,  and 
the  per  quod  sfrcitium  amiiit  is  essential  to  the  action ;' bat 
that  has  never  been  so  considered  in  the  case  of  a  husband, 
between  whom  and  his  wife  there  is  in  law  a  unity  of  inte- 
rest.    But  further :  The  intent  of  the  deed  in  this  case  was 
not  to  sever  the  wife  from  her  husband,  but  to  bring  them 
together  again  after  differences  had  subsisted  between  them ; 
though  it  does  afterwaids  provide  for  the  event  of  AltUre  se» 
paration,  if  any  such  necessity  should  arise:  even  then, 
however,  he  only  gives  her  a  qualified  licence  to  live  apart 
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from  him  with  the  approbation  of  the  trustees:  and  this 
too  holdeo  ovit  as  a  boon  to  her,  to  induce  her  to  live  with 
him  agato  in  the  first  instanice*  ddly,  On  the  ground  of  the 
damages  being  excessivej  they  referred  to  Ifuberley  y.  Guff* 
mng  (a)  to  shew,  that  the  Court  would  not  interfere  in  this 
case,  even  if  they  thought  that  the  jury  had  given  too  much  i 
wbich^  however,  was  strenuously  denied. 

Dallati  and  ^urrough,  in  support  of  the  rule^  contended, 
Ut,  On  the  authority  of  fFecdon  r.  Tmbrett  (b)y  that  the 
action  would  not  lie  upon  an  act  of  adultery  which  took 
place  while  the  husband  and  wife  were  separated  by  deed. 
That  deed^  it  is  true,  provided  at  the  time  it  was  made  for. 
Xhtjuturc  separation  of  the  parties,  upon  a  certain  event; 
hut  that  event  having  happened  prior  to  the  act  of  adultery, 
it  became  a  deed  absolute^  whereby  th^  husband  agreed  to 
renounce  his  marital  rights  over  the  person  of  his  wife  ; 
which   brings*  this  case  directly  within  the  authority  of 
Wteden  v.  TimhreU»    It  was  there  settled,  That  the  action 
for  criminal  conversation  if  not  trespass  vi  ti  armit^  but 
trespaason  the  case,  in  which  the  special  damage  is  the  gist 
of  the  action ;  which  is  founded  solely  on  the  right  of  the 
husl^and  to  the  possession  of  his  wife  at  the  time ;  and  as 
every  such  action  contains  an  averment  of  the  loss  of  the 
comfort^  society,  and  assistance  of  the  wife,  if  it  appear  that 
90ch  loss  was  incurred,  not  by  the  means  of  the  defendant, 
])ut  by  the  previous  voluntary  renunciation  of  the  plaintiff^ 
tbe  gist  of  the  action  fails  altogether.    It  cannot  be  suitmn- 
fd  on  th<f  ground  of  his  losing  the  assistance  of  the  wife  in 
the  education  of  bis  phildren,  or  the  management  of  his 
bouse ;  for  this  is  not  an  action  for  the  loss  of  service,  like 
that  by  a  father  for  the  debauching  of  his  daughter,  per 
yuod  $ervitium  amitii;  nor  is  there  auy  such  averment  in  the 
declaration,  or  proof  at  the  trial.     The  loss  of  amstancct  as 
geqerally  averred,  can  only  mean  assistance  from  the  act  of 
living  together.    TJien,  though  the  object  of  the  deed  were, 
in  the  first  instance,  to  bring  the  plaintiff  and  his  wife  toge- 
ther again,  yet,  it  appears  from  thence,  that  prior  to  its 
execution  they  were  separated  on  account  of  di^erences,  of 
irbich  the  plaintiff  admits  himself,  both  by  the  deed  itself. 
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and  his  letters  which  wete  read  in  the  tridence,  to  hav^ 
been  the  culpable  author.  In  order  to  induce  his  wife  to 
continue  with  him^  he  covenants  to  treat  her  with  all  due 
kindness  and  regard:  and  in  case  of  future  differences  be- 
tween them ,  ^^  if  bis  wife  should  on  that  account  find  it 
necessary  to  live  apart  from  him,'*  he  covenants'^  to  permit 
'  her  to  leave  him/'  This  leaves  her  alone  tp  Judge  of  the 
neeessitj ;  and  is  independent  of  the  other  covenants  where- 
by the  guaniuHi  of  her  allowance  was  to  depend  upon  the 
separation  being  with  the  consent  of  the  trustees ;  though, 
if  that  were  material  in  this  case,  the  Court  have  already  de- 
cided (a)  that  the  trustees  were  entitled  to  recover  on  the 
plaintiff's  covenant  for  separate  maintenance. 

[Lawrence,  J.  In  that^case  there  was  an  averment  that  the 
separation  was  with  the  consent  of  the  trustees.  We  thought 
that  there  was  nothing  illegal  in  the  parties  agreeing  to  refer 
the  question,  what  was  a  good  cause  of  separation  to  a  .do* 
mestic  forum,  instead  of  applying  to  the  Ecclesiastical  Coort 
for  a  divorce  and  alimony.  The  Coort^  therefore,  only  de- 
cided in  that  case.  That  a  covenant  for  separation  and  sepa- 
rate maintenance  with  the  consent  of  the  trustees  was  good  ; 
Bot  that  a  covenant  was  good  generally,  that  a  wife  might 
separate  herself  from  her  husband  whenever  she  pleased ; 
for  that  would  be  to  make  .the  husband  tenant  as  well  to  the 
wife  of  bis  marital  rights.]  Supposing  a  justification  were 
wanting  for  the  wife's  withdrawing  herself  from  the  plaintiff, 
it  would  be  found  in  the  cause  alluded  to  in  one  of  hia  letters, 
namely,  having  presented  a  pistol  at  her.  Bat  independent 
of  this,  deeds  of  sepaiation  l>ave  existed  at  all  times,  and  are 
recognized  in  the  bpoks.  The  husband  at  least  is  sui  juris ; 
and  there  is  nothing  to  prevent  his  consent  to  abandon  his 
rights.  Though  even  if  the  deed  were  bad  in  law,  which  the 
Court  will  not  decide  upon  a  motion  for  a  new.  trial  agaipst 
the  current  of  authorities,  still  as  the  parties  were  in  fact 
living  separate  by  agreement  at  the  time,  the  action  will 
not  lie.  Curia  adv.  vuli. 

Lord  £lli$nborougH|  C.  J.  now  delivered  th^  opinion 
of  the  Court.    It  is  unnecessary  to  say  any  thing  more  re- 
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apecting  the  deed  of  the  !8lh  August,  1798,  upon  this  occa-        1605. 
sion,  than  that  it  seems  not  to  have  been  meant  to  provide     q^Tmbeiw 
for  any  separation^  bat  such  separation  as  should  take  place       agninst 
with  the  approbation  of  the  trustees;  for  it  assigns  to  the    Caulfi»|.h- 
trustees  two  annuities  (one  settled  by  an  act  of  the  Irish 
parliament  on  Mrs.  Chambers  of  100/.  per  ann.  the  other 
left  to  her  by  the  will  of  Sir  W.  Chambers  of  200/.  ptr  ann.     - 
ao  long  as  sbe  should  live  with  her  husband^  ot^  being  his 
widow,  should  continue  single)  first  upon  trust  to  apply  the 
JOO/*  pir  ann.  to  her  separate  use,  and  the  200/.  a  year  in 
the  purchase  of  clothes  for  her  daring  the  time  she  and  her 
husband  should  live  together;  aod  the  aarplas  to  be  paid  to      [  251  3 
Mr.  Chambers.    8dly,  In  case  of  a  separation,  with  the 
approbation  of  the  trustees,  and  the  annuity  left  by  the  will 
of  Sir  TV.  Chambers  ceasing  to  be  payable,  .to  apply  the 
whole  of  an  annuity  of  200/.  to  be  settled  by  Mr.  Chambers j 
IQ  lieu  of  the  200/.  )eft  by  Sir  Wm.  in  the  same  manner  in 
which  the  100/.  was  to  be  applied.    Then,  after  some  pro* 
visions  to  enable  the  trustees  to  receive  these  annuities, 
comes  the  clause  which)  as  is  contended,^  puts  it  in  the 
power  of  Mrs.  Chambers,  in  case  of  future  differences,  to 
leave  her  husband,  if  she  should  on  that  account  find  it  ne- 
cessary to  live  separate  from  him;  by  whipb  Mr.  Chambers 
covenants  to  permit  her  to  live  separate  and  apart  from  him, 
aa4  not  to  prosecute  or  disturb  her  or  those  in  whose  family 
she   should   reside;  subject  to  a  proviso  in  that  behalf. 
'^  And  also  that  it  shall  be  lawful  for  her  thenceforth  to  en* 
joy  to  her  separate  use  her  household  furniture  belonging  or 
reputed  to  belong  to  her»  her  clothes,  jewels,  trinkets,  and 
wearing  apparel,  to  the  amount  of  500/. ;  and,  moreover,  in 
case  the  annuity  of  200/.  should  cease  to  be  payable  during    . 
her  life,  to  pay  to  the  trustees  alike  annuity  during  her  life, 
upon  the  trusts  before  specified  respecting  the  annuity  left  by 
the  will  of  Sir  Wm:  Chambers.    Then  follows  a  clause, 
that  in  case  of  separation  with  the  approbation  of  the  trus* 
tees,  Mrs.  C.  might  take  with  her  the  two  youngest  children, 
and  such  other  children  as  she  might  afterwards  have,  and 
educate  them  until  their  t{ges  of  eight  years,  and  visit  the 
other  children  at  Mr.  Chambers*^  house,  especially  when  ill,  . 
so  as  to  require  the  attention  of  a  mother.    There  is  then  a 
provision  for  certain  allowances  for  the  children  to  be  with 
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Mr.  Cham^eri  in  case  of  smeb  sepurationy  Md  a  oov^aant 
that  Mr.  Chambert  should,  in  the  event  of  mcA  aeparattoDj 
canse  to  be  doqe  every  ^tber  act  for  ber  protection  and  sfri 
parate  residence^  and  confirming  tueh  separation.    After 
which  copies  a  covenant  bj  the  trustees  in  faTOor  of  Mr. 
Chamhiny  the  hnsband,  which  iS)  in  case  of  a  aeparatton 
tpith  their  afjprobation,  (o  indemnify  him  against  all  flie -debts 
and  contracts  of  Mrs.  Chan^bcrs,  and  against  ail  suits  for 
dietj  washing,  lodging,  clothes^  f^nd  other  necessaries.  Then 
follows  the  proviso  referred  to.  Now,  taking  the  whcde  deed 
into  con^tderatioi^j  jt  is  evident  that  no  separatioii  was  in 
the  oontemplation  of  the  pi^rties  but  trtM  the  lyprdialfM  of 
the  truisteti  \  for  it  is  a  deed  in  which  not  only  the  interest^ 
of  Mr.  and  Mrs.  Chambert  are  consuhed,  but  aho  those  of 
their  phildxeb :  and  if  it  were  construed  as  f  iviBg  ber  tbc^ 
power  to  separate  without  the  approbation  of  the  trustees, 
all  the  purposes  of  the  deed,  except  that  of  jtheir  lining; 
apart,  would  be  defeated,    in  the  fint  place,  she  would 
bave  no  claim  to.  the  annuity  of  200/.  a  yea(  ^  for  the  trus^ 
tees  have  no  power  to  apply  that  to  her  separate  use^  th«( 
annuity  left  by  the  will  of  Sir  W.  (^,  or  that  which  was  to  be 
substituted  in  its  room » but  in  the  event  of  a  separation  with 
approbation.    In  the  next  place  the  interests  of  the  children 
would  be  unprovided  for,  |is  she'only,  in  case  6f  a  separation 
mih  approbation^  would  be  entitled  to  bave  the  care  of  tlie^ 
younger  onesj  or  to  vish  the  others  who  n^igbt  want  the 
attention  of  a  mother.    And  lastly,  Mrs.  Chmmben^  under 
such  construction,  would  not  have  any  indemnity  against 
her  contracts,  which  is  only  provided  for  in  case  of  a  sepa- 
ration with  the  approbation  of  the  trustees ;  a^d  not  only 
these  consequences  will  follow  from  such  construction,  btt.i 
also  this  Very  absurd  one,  that  if  Mrs.  Chamben  left  her  hus« 
band  without  the  approbation  of  the  trqstees,  she  would  be 
entitled  to  take  with  her  personalty  to  the  amount  of  MO/. 
to  which  she  would  not  be  entitled,  if  she  separated  with 
their  approbation.     If,  therefore,  the  deed,  according  to  its 
true  construction,  cannot  be  holden  to  have  provided  for  any 
separation  without  the  approbation  of  the  trustees,  and  we 
think  it  cannot,  the  consequence  is,  that  if  Mrs.  Chambert 
left  her  husband  )ri/Aoiif  the  approbation  of  the  trustees  fand 
upon  the  evidence  before  us  she  must  be  taken  so  to  have 
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donej  thea  she  was  not  at  the  time  of  the  criminal  inter* 
coarse  living  separate  from  him  by  his  consent,  and  of 
course  the  event  and  situation  provided  for  in  the  deed  has 
not  happened  ;  and  in  that  view  of  the  case^  there  can  be 
no  question  but  that  the  plaintiff's  right  to  recover  is  not 
affected  by  this  deed  ;  and  if  she  did  leave  her  husband  with 
Bach  approbation,  the  husband  has  not  in  this  case  (as  he  was 
holdeo  to  have  4oiie  in  the  case  of  JF^edcn  v.  Timbrell) 
given  up  all  claim  to  be  derived  from  her  comfort,  societyj 
and  aaststance :  the  consequence  of  which  is,  that  the  case 
of  JVeedcn  v.  Tiaibrtll^  allowing  it  the  fullest  effect  accord* 
Jng  to  the  terms,  cannot  be  considered  as  an  authority 
against  tbe  plaintiff  in  the  present  action.  As  to  the  seconcl 
groulidupon  which  th^  new  trial  was  moved  for^  viz.  That 
of  ezoessive  damages ;  if  it  appeared  to  us  from  the  amount 
of  the  damages  given  as  compared  with  the  facts  of  the  case 
laid  before  the  jury ,  that  the  jury  must  have  acted  uader  tho 
influence  either  of  undue  motives,  or  some  gross  error  oc 
misconception  on  tbe  subject,  we  should  have  thought  i( 
our  doty  lo  submit  the  question  to  the  consideration  of  a 
second  jury ;  but  this  does  not,  upon  a  review  of  the  whol^ 
evideocci  appeal  io  tb^e  present  instance  to  have  been  tbf 
case* 

Sole  discharged; 


85fi 

CHAvsnt 

mgainst 


Y#L.  V!. 


Dcirxr 


..^.' 


CASES  IN  HILARY  TERM, 


jS!  uV  DE^-Er  against  Sir  Axdrew  Batntun,  Bart 

iffcmT^ellto!  THIS  was  nn  action  by  (he  plaintiff,  as  admimttrator  of 
^■ettted  eRtaee of  .  Eieamr  Dtwe^,  against  the  defendanti  sheriff  of  the 
of*  whom ^ were  ^^""^y  ^*  H^i^ta,  for  a  false  return  of  nul/a  bona  (except  as 
affed)ofaticaft  to  256/,  58.)  to  a  writ  of  testatum  Hfti  facias,  sued  out  by  the 

3000/.   a  >ear,       -j  i?f  ^       .^  7  ^      ^ 

^*ere  ir  the  oL  ^^id  Lleauor  upon  a  judgment  for  S400/.  and  costs  recovered 
^^^i^n^'h-  ^y  ''^'"  "gftj'^st  Lojd  Jmndel  of  fFardaur,  in  which  the  dc 
•M  male  (of  claralion  contained  the  ususii  avernienti  thut  at  the  time  of 
SI^rwIT^in  «l»e  delivery  ot  the  writ  to  the  sheriff,  and  before  the  rei urn 
l^r.aodhafiiig  thereof,  Lord  j/rundil  lisd  gmuls  and  chattels  within  the 
pictures, &c.  in  bailiwick,  whereof  the  sheriff  might  have  levied  the  debt 
'is  °**°**<^"  ^'^  and  daniHges.  Upon  not  guilty  pleaded,  the  queslioa  at  the' 
8ocoZ.%aiiie,be-  trial  beftfre  Lord  EUtnhorough^  G.  J.~~at  the  sittings  at  fVt^t- 

]iiimdit!m,  io  ^^^^^^  "^**^«*  '«s^  Trinity  term   wa«,  Whether  certain  deeds 

punDapceofan  afteruientioned,  executed  by  Lord  ^nijidci,  before^  the  ori- 

agreemeat  witii      »      1        ..•,.*  •  •     it 

liii  wife,  COO'  ^inHi  action  broughiy  (or 'conveying  to  trusteesBcertain  lile- 

TOj**rt ?*»*'**  estate  and  the  household  furniture  and  pictures  in  IVardour 
fee!*  (who  bad  .Castiey  in  truKt  for  his  nvife  J^idy  Jruudcl'und  for  oilier  pur« 
S!rjJ[Mert)"*hS^  poses,  were  fraudulent  or  notf  If  frduduleni,  the  action 
thebeneStofbu  well  Uy:  if  valid  in  point  of  law,  the  return  of  the  sheriff 

wUeanddanch*   _ 
ten.  »Dd  4b-  ^««  P">Pef- 
jectfobiiwire*! 

future  appoint meut, I  iu  cnmifferaflon  whereof,,  the  wife  dtfcbarred  him  of  above  500c?  be* 
fore  raiced  on  the  eitatef  prtntMpall^  for  hU  a«e«  and  enabled  the  tmiteef  to  rake  out  of  her 
ettate  Ta,ocof.  mure  for  the  bcoeAc  or  her  huibaod*!  credifor^,  bat  tubject  to  the  appoiiitnient 
of  him,  bii  executort,  &c. ;  dUd  aluo  covemiated  to  Igwj  a  fine,  which  was  levied  a  year  afref' 
wards  i  and  the  husband  ooveniAnlt*d  to  deliver  an  inventory  or  the  goods  fo  the  Initcees  witHia 
six  montbst  whtch  wa«  not  ffooe.  ^nd  after  iheconveyaoQrt  ^^  hu9band  continued  to  use  tfae 
furniture,  &c  ia  the  house  as  before  i  aad  was  soon  afterw^trds  *ued  by  several  of  the  credi- 
tors, whose  exeoutiuiis  a{;aiast  such  coods  were  wti<fted  by  him,  without  setting  up  the  trust- 
deed,  or  resorting  to  the  trust  fond  1  hut  nione>  was  raiied  on  it  afterwards  for  other  creditnn; 
and  alKive  two  years  after  ilie  deed,  the  husHiind  tieiuj^  sued  by  ttie  plaiutiflf,  a  creditor  tefore 
that  time,  the  trust-deed  was  set  up  in  bar  of  the  levy  upua  the  goods  in  the  lioase  :  ai  d  the 
sheriff  returned  fiuf/a  bonit.  Aod  upor  mU  aciitm  brought  for  a  false  return;  he^d  that  in  the 
consideration  of  ibf  question.  Whether  this  were  a  ^oaa  jUs  transaction,  or  a  ct>ntHvaBcc  to 
defeat  creditors,  and,  therefore  void  at  cotnmon  law  ?  or,  by  the  «tat.  13  Klia.  C/  5,  it  is  mate- 
rial in  submit  to  ib<>  jury  ti'e  relative  talue  of  'he  propei^y  witlidrawn  frojBKfhe  reach  of  the 
creditois  in  proportiop  to  tlie  amount  of  tlieir  demands  at  the  time,  and  the  value  mid  lanpbi- 
liiy  of  that  substituted  in  Its  place,  in  aid  of  the  concluRion  that  the  deed  was  covenoos  a^tnst 
them  i  audt  therefcrei  a  verdict  for  tb^  plaintiff,  founded  principally  on  theeeooneoroitaat  cir- 
cumstances: t.  The  previous  embarrassment  of  the  hu»baad{— s.  The  want  et  notorieiyof 
ilip  rnnve^aoee  at  ttie  time « —  3.  The  want  of  an  inventory  1—- 4.  The  oontinuauce  of  the  hue- 
Rand's  possessiott«  tliough  consistent  with  the  deed,  yet  witboar  notice  or  the  changse  of  pro- 
perty i^.  and,  K.  The  apprrpriation  b>  the  husband  of  a  part  of  the  money  raised  by  the  trui- 
tees  to  his  own  ui^e,  without  objection,  was  set  aside,  and  a  new  trial  granted  to  brins  the 
question  more  fWlly  y^f^  the  Court  aod  jury  as  to  tbf  «oud  faith  of  the  tfaatfCtiDa»  aad  die 
value  ol  t<)e  consideraflon^  aad  it^  tvaUfl^bility  t^  the  citcitorf* 

♦  [  268  ]  The 
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The  plaintiff  proved  the  judgment  of  Mich,  term,  43  O.  3, 
in  the  suit  of  Eleajior  Dewey  against  Lord   Aruftdtl  for 
2400/.  the  writ  indorsed  on  the  Qlh  of  December,  1802,  and 
delivered  to  the  sheriff  on  the  l«th,  the  return  i^fmlla  bona 
(as  to  all  but  258/.  5«.)  and  that  there  was  at  that  time 
housebotd  furniture  and  pictures  in  fVardtmr  CastU,  where 
Lord  AruttdtU  who  appeared  as  OToer,  and  his  family  re^ 
^ided  and  still  continqe  to  reside,  to  the  value  (as  admitted) 
of  above  8000/. ;  but  there  was  no  proof  of  what  the  actual 
value  was.    The  debt  was  of  long  sta>iding  before  the  deeds' 
in  question.     On  the  part  of  the  defendant,  the  following 
deeds  were  giveii  in  evidence:—  1.  The  marriage  settle- 
tnent  of  Lord  and  Lady  Arundel  in  1764,  founded  on  prior 
articles,  by  which  it  appeared  that  Lady  Arundel  was  seised 
in  fee  before  mairioge  of  estates  to  the  amount  of  between 
3000/.  and  4000/.  per  annum,  which  were  •eitled  upon  her 
and  Lord  Arundeiyiir  their  joint  lives,  and  the  life  of  the  %ur* 
TTVor;  remainder  to  the  use  of  the  issue  male  in  tail;  re- 
mainder to  the  uH  oftuch  person  or  ptrsoni  as  Ladjf  Aruit* 
del  should  by  deed  or  wilt  appoint ;  and  in  default  of  ap« 
pointment,  remainder  to  her  9wn  right  heirs  in  fee,    2.  in- 
dentures o\  lease  and  release,  and  appointment,  dated  QStb 
and  89th  April,   1800,  between  Lord  and  Lady  A,  of  the 
one  part,  and  Lord  Clifford  and  Mr.  Aruitdel  (who  had 
married  the  two  only  daughters  of  Lord  and  Lady  if.*  the 
only  issue  of  the  marriage). of  the  other  part;  which,  re- 
citing the  settlement  of  176-1,  and  that  the  settled  estates 
were  liable  to  a  mortgage  of  37l6/«  chiefly  raised  for  Lord 
A\  benefit,  and  also  to  the  payment  of  two  several  sums  of 
10,000/.  the  marriage  portions  of  the  two  daughters  ;  and 
that  Lord  and  Lady  A.  had  then  no  male  issue,  nor  a  pro- 
bability  of  having  any  from  their  advanced  age  (Lady  A. 
then  being  about  66,  and  Lord  A.  nearer  70}  witnessed  that 
Lady  A,  in  pursuanse  of  an  agreement  between   iier  and 
Lord  A.  and  of  the  powef  reserved  to  her,  appointed  thai 
the  estates  should  on  the  death  of  the  survivor  of  them,  and 
on  failure  of  their  issoe  male,  and  subject  to  the  before-, 
mentioned  charges,  remain  to  the  use  of  Lord  Clifford  and 
Mr.  Arundel^  their- heirs,  8cc.  upon  the  trusts  after  mention- 
ed ;  and  Lord  and  Lady  Arundel  conveyed  the  estates  ac« 
cordin^ly  to  the  use  of  the  tmsteet  for  a  term  of  99  years,  if 
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1805.       liOrcT  and  Lady  A^  and  the  survivor  slioqld  ao  loDg  live,  up* 
J.     "         on  the  ^rusts  thereafter  mentioned,  and  8ubjtct  thereto,  to 
against       the  several  u«<e8  limited  to  the  trustees  named  in  the  settle* 
pkYVTVM*     meot  of  1764,  and  their  heirs,  for  preserving  contingent  re^ 
mainders  dufing  the  life  of  Lord  and  Lady  A.  and  the  sur- 
vivor of  them,  and  to  their  issue  male,  by  way  of  continua- 
tion of  the  said  uses ;  and  when  the  same  should  be  inca- 
pable of  taking  effect,  to  the  use  of  Lord  Clifford  and  Mr. 
Arundel,  and  their  heirs^  in  trust  by  sale,  or  otherwise,  out 
of  the  said  term  or  the  inheritance  to  raise  13,000/.  and  in- 
terest, and  pay  the  same  to  such  person  or  persons  as  Lady 
Aruttdel  BhoiAd  by  deed  appoint  ;  and  in  default  of  such  ap- 
pointment, to  her  own  separate  use,  and  subject  thereto, 
ahould  stand  seised  ot  the  said  term,   and  tfie  fee  to  «ucli 
uses  as  Lady  A.  should  by  deed  or  will  appoint ;  and  in  de- 
fault of  such  appointment,  to  L^kily  A.  in  fee.     This  deed 
also  contained  a  covenant  by  Lord  and  Lady  Arundel  to 
levy  a  fi6e,  to  the  uses  thereinbefore  expressed  (wbich^  was 
levied  accordingly  in  TV.  41  Geo.  3).     3»  An  indenture  of 
equal  date  with  the  foregoing  ;  viz.  ^9th  April,   1800,  be- 
r  2fi0  J      tween  the  same  parties,  which,  after  reciting  the  settlement 
of  1764a  and  that  the  estates  were  liable  to  the  mortgage  of 
3716/.  and  the  portions  of  the  daughters,  and  that  Lord  and 
Lady  A.  had  no  male  issue,  nor  a  prcbability  of  any  ;  re- 
cited further,  thai  Lord  Arundel  was  conddcrabltf  indebted 
to  several  person^  ;  that  the  sums  mentioned  to  be  charged 
on  the  estates  were  raised  for  the  benefit  of  Lord  A.  and 
had  been  applied  by  him  for  his  own  use,  except  2416/.  for 
an  inclosure  of  part  of  the  estates ;  that  Lord  A.  was  indebt- 
ed to  the  estate  of  Lady  A.  in  the  whole  of  the  said  aooit- 
gage  debt  of  3716/. ;  that  under  the  marriage  settlement  the 
estates  were  iu'default  of  issue  male  subject  to.  Lady  ^*s 
sole  appointment ;  Uiat  Lord  A^  was  possessed  of  pictures, 
jewels,  furniture,  books,  &c.  in   Wardour  Casile,  &c.  thai 
Ijord  A.'s  creditors  were  igery  urgent  for  tkr  payment  of  their 
debti;  that  it  had  been  a^^reed  between  Lord  and  Lady  A* 
that  IS,O0O/.  should  be  charged  upon  her  estates^  and  applied 
in  discharge  of  Lord  A'.s  debts ;  and  that  the  estates  should 
in  default  of  issue  male  inheritable  under  the  settlement  of 
1764,  be  settled  to  the  use  of  their  two  daughters  and  their 
issoe,  sufctject  to  a  power  for  JUdy  A*  to  cbaige  the  estates 
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with  3000/.  and  an  annuity  of  200/.  and  that  Lord  A.  »»iould 
be  releaicd  from  the  3716/.  which  he  was  Indebted  to  Lady 
A,^%  estate^;  and  that  in  consideration  thereof,  Lord  A. 
shouM  assign  to  irastees  for  the  separate  use  of  Lady*^.  the 
said  pictures,  &c.  And  also  reciting,  That,  in  pursuance 
and  part  performance  of  the  said  agreement,  the  last  ab- 
stracted deed  of  even  date  with  this  had  beert  executed^ 
witnessed,  That  in  further  pursuance  of  the  agreement,  and 
in  execution  of  her  powers.  Lady  J.  did  thereby  direct  and 
appoint,  that  Lord  Clifford  and  Mr.  Arnndtl^  their  heirs, 
&c.  should  apply  the  lj2,000/.  which  by  the  last^menlioned 
indenture  they  were  directed  to  raise,  in  ftnd  towards  the 
discharge  of  such  of  the  debts  owing  by  Lord  A.  as  he 
Lord  A.  his  executors  and  administrator?  should  by  any 
writing  or  writings,  under  his  or  their  hands  direct  or  ap- 
point; and  sttbject  to  the  levying  thereof,  should  pay  thte 
residae  of  the  rents  as  Lady  A.  should  direct ;  and  in  de- 
fault thereof  for  her  separate  use ;  and  in  case  pf  the  death 
of  Ijord  A.  then  to  pay  such  rents  to  Lady  A.  during  ber 
lite ;  but  if  Lord  A:  should  survive  her>  then  to  pay  the  rents 
as  Lady  A,  should  by  will,  &c.  appoint ;  and  in  default  of 
<lnch  appointment,  to  Lord  A,  for  life ;  and  after  the  decrease 
of  Lord  and  Lady  A.  and  in  fnilure  of  their  issue  male  in* 
heritable,  Sec.  should  convey  the  estates  to  the  use  of  their 
daughters  and  their  children,  8ic.  (subject  to*  the  appoint- 
ment of  Lady  A.  by  will  or  deed);  and  in  default  of  such  ap- 
pointment, in  moieties  to  the  two  daughters  in  strict  settle- 
ment $  remainder  to  the  right  heirs  of  Lady  ArundcL  Then 
ibilowed  a  declaration,  discharging  Lord  A.  froti^  any  claim 
from  the  estate  of  Lady  A*  in  respect  of  the  money  so  to  be 
raised)  liil^a  power  to  Lady  A.  to  charge  the  estates 
with  thefuntier  sumof:}000/.  and  the  annuity  of  SOO^  ; 
und  in  consideration  thereof.  Lord  A,  conveyed  to  Lord 
Clifford  and  Mr.  Arundel  all  the  paintings,  &c«  statues^ 
plate,  jewels,  china,  glass,  fixtures,  linen,  furniture,  &c* 
1>ooks,  &c.  and  implements  of  household  and  hust)andry  in 
and  about  his  mansion  of  Wardour  Castle,  8cc.  in  trust  for 
such  person  and  for  such  intents  as  Lady  A.  should  ap- 
point ;  and  until  then,  in  trust  for  Lady  ArundtC^  separate 
use,  not  subject  to  the  debts  or  control  of  Lord  A, ;  and  in 
default  of  her  appointment  the  trustees  were  after  her  death 
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to  assign  the  same  to  the  persons  who  would  be  enfitlej 
thereto  under  ihe  statute  of  distributions,  if  Lady  A'  had  sui^ 
viTed  Lord  A,  This  deed  al^  contained  a  covenant  by 
Lord  A>  within  six  months,  to  make  an  inventory  of  the 
articles,  and  to  deliver  a  copy  to  the  trustees.  No  inven- 
tory, however^  appeared  to  have  been  taken  till  November, 
1803,  which  was  after  the  plaintiff's  execution  had  come  io. 
The  execution  of  the  deed9  of  ^pri7,  1800,  was  proved  by 
Lord  ArundePs  general  steward  ;  who  said,  on  cross  exa- 
mioatloni  that  Lord  A,  for -two  or  three  years  before  April, 
IBOQf  was  in  embarrassed  circumstances,  and  hia  creditors 
very  urgent.  That  he,  the  witness,  was  not  made  acquainted 
with  the  contents  of  the  deed«  at  the  time  of  their  exeon- 
tion.  That  the  first  execution  at  Wardour  Casile  Was 
brought  in  in  July,  1800,  for  I  $71/.  Sec.  at  the  suit  of  ano- 
ther creditor,  when  the  trust*deed  was  shewn  to  the  under- 
sheriff;  but  the  debt  being  shortly  after  paid  by  the  witness 
with  Lord  Arundcts  tuoney,  that  execution  waa  withdrawn 
.without  any  inventory  having  been  taken  by  the  sheriff*.  Io 
that  }'ear,  and  in  1801,  several  other  executions  came  in, 
which  were  satisfied  in  general  by  money  of  Lord  Arundttt^ 
paid  by  the  witness.  In  one  or  two  instancesj  however, 
.levies  were  made  of  farming  stock,  wine,  and '  other  ai  tides 
not  included  in  the  trust-deed.  Altogether  debts  were  sa- 
tisfied to  the  amount  of  above  4000/.  The  judgmmt  io 
.question  was  obtained  in  Michaettnas,  1 80S.  This  witness 
also  said,  in  answer  to  a  question  by  the  Court,  that  he  did 
not  know  of  any  notice  having  been  given  to  the  trustees  of 
these  executions.  Another  witness,  the  house  steward, 
.proveil  that  he  had  received  the  trust-deed  from  Lady 
Arundel  about  the  end  of  Jtinfy  1800,  and  a  paper  signed 
by  the  trustees,  authorizing  him  to  keep  possession  of  the 
goods  comprized  in  that  deed  on  their  account;  but  no  in- 
ventory was  taken  to  his  knowledge  of  the  goods.  A  clerk 
of  the  conveyancer  next  proved  that  he  was  present  at  the 
execution  of  the  deeds,  and  immediately  after  drew  tbe 
order  from  the  trustees  to  keep  possession,  which  he  sent 
.to  Lord  Clifford  in  Devonshire  for  his  signature ;  and  on  its 
return  delivered  it  to  the  house  steward,  with  directions  to 
•hew  the  sheriff  the  deed  if  he  came.  The  solicitor  to  Lord 
Arundel  and  to  the  trustees,  then  proved  that  he  was  not 
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concerned  in  his  lordship^s  HfTdiri  till  the  Frbruary  preced- 
ing the  execution  of  the  deeds ;  tiiat  he  iiad  not  been  con- 
suitedf  and  knew  nothing  of  the  deeds  till  Jane  or  July, 
}S00f  when  he  immediately  gave  notice  of  them  to  the 
sheriff,  and  made  them  as  pubhc  as  possible.  Tlie  value  of 
the  estates  comprized  in  the  deeds  were  proved  to  be  about 
SOOOl,  per  annum.  It  appeared  that  a  mortgage  for  above 
bOOOl.  bad  been  executed  by  the  trustees  under  tlie  trust* 
deed  to  Mr.  FandcrcluoUerj  who  had  sent  an  execution  into 
yVardour  Castle  in  the  year  1801,  which  was  afterwards 
i^'ithdrawn  (a).  T^iere  was  also  proof  .of  another  sum  of 
200QL  having  been  raised  under  the^trust-deed,  of  which 
above  500/.  came  into  the  hands  of  Lord  Arundel  him^If ; 
and  it  did  not  appear  how  it  had  been  applied  by  him.  The 
remainder  of  it  was  applied  in  discharge  of  Lord  A.^n  debts  ; 
but  it  did  not  appear  that  any  payment  had  been  made  till 
after  the  action  brought. 

Lord  EllenboroughWh  the  question  to  the  jury  uponjthls 
evideocet  Whether  the  trust*deedf  were  a  contrivance  to 
defeat  Lord  ArundtPs  creditors,  and  void  under  ihe  stit.  13 
Elix,  c.  5.  i  or,  Whether  they  were  a  bona  fide  transaction^ 
accoidiojg  to  the  distinction  taken  in  the  case  of  Cadogan 
y»  Ketmtt  (Jb)i  and  observed  upon  the  several  circum- 
stances of  dissimilarity  between  the  two  cases.  His  lord- 
>hip  pointed  out  to  ibe  jury  the  circumstances  of  the  con* 
cealment  of  the  contents  of  the  deed  of  S9th  April,  ISOO^ 
and  of  the  non-existence  of  an  inventory,  which,  if  Lady 
Arundcti  protection  had  been  the  object  in  view,  ought  to 
have  been  taken ;  but  he  left  it  to  them  upon  the  whole  to 
say  quo  ammo  that  deed  was  executed  ;  whether  substan* 
tiaily  foi^  the  protection  of  Lady  Arundel^  who  had  pur- 
chased the  goods  for  the  consideration  therein  stated  ^  or 
whether  in  truth  it  was  intended  for  the  protection  of  Lord 
ArundcFi  property  from  his  creditors.  The  jury  being  of 
opinion  that  the  deeds  were  fraudulent,  found  a  verdict  for 
the  pla'mtifF. 

In  ifuhachnat  term  last  a  rule  nhi  w^u  obtained  for  set- 
^ag  aside  the  verdict  and  for  a  new  trial,  on  the  grounds, 
l^st,  That  the  sale  was  bonajide  aud  valid  at  ^oi^mon  law^ 
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and  not  wttliiu  the  probibiiibn  of  the  stau  IS  EUx-  cS. 
Sdly,  That  iherit  was  a  full  and  fair  coosideration  for  the 
deed  of  the  29th  of  April,  1800;  whereby  Lord  Arundel 
conveyed  the  property  in  qaestion  to  Lady  A.^9  trustees : 
and  that  neither  the  present  embarrassment  of  Lord  Arundel, 
nor  the  want  of  notoriety  of  the  execution  of  the  deeds,  nor 
the  neglect  of  having  an  inventory  of  the  goods,  nor  the  fact 
of  Lord  Arundet%  continuinii:  in  the  use  and  enjoyment  of 
the  goods  aflei  the  conveyance,  nor  the  subsequent  appro* 
priation  to  his  use  of  part  of  the  trust-money  raised  under 
the  deeds^  were  either  singly  or  collectively  sufficient  badges 
of  fraud  to  avoid  the  conveyance* 

Garrow,  Patk^  and  Wiglty  shewed  cause  in  the  same 
term ;  and  after  premising  that  no  objection  was  made  to 
the  direction  of  the  Lord  C.  J.  at  the  trial  in  point  of  law, 
nor  that  the  question  of  frand  was  properly  determinable  by 
the  jury,  they  contended  that  there  was  sufficient  evidence 
of  fraud  to  warrant  the  coRcInsion  which  they  had  drawn. 
The  true  question  is,  Whether  the  deeds  were  executed  bona 
Jide,  and  for  a  sufficient  valuable  consideration,  for  the  pur- 
pose  of  creating  an  available  fund  for  the  payment  of  Lord 
^run^r/'s  creditors*?  or,  Whether  they  were  illusory,  and  a 
mere  contrivance  to  pat  his  effects  out  of  the  reach  of  his 
general  creditors  for  an  unavailable  or  inadequate  consider* 
ation  I  This  question  was  prop«>rly  left  to  the  jury  in  the 
terms  used  by  Lord  Man^eld  in  Codogan  v/  Kennei  (a); 
and  in  drawing  a  conclusion  of  fraud,  all  part$  of  the  trans- 
iiction  arc  to  be  taken  togetherj  and  the  corput  delicti  may 
be  inferred  from  the  whole,  though  each  fact  taken  sepa* 
rately  mighj.  not  warrafft  tl>e  conclusion.  1st,  The  oonsi-^ 
deration  for  the  conveyance  was- inadequate,  and  contrived 
for  the  purpose  of  diminishing  the  funds  of  Lord  A^  tvhich 
were  before  amenable  to  the  execution  of  his  creditors.  It 
was  made  q/ler  marriage,  and  not  before,  as  in  Cadogan  v. 
Kennety  Jarman  v.  Woolloton  (b),  and  Hasdihgton  r. 
Gill  (c) ;  in  which  latter  case  Lord  Mamfield  said.  That  a 
conveyance  after  marriage  (%•  e.  to  trustees  for  the  benefit  of 
the  donorV«  wife)  is  totally  void  ns  ugainstcredhors^  for  want 
of  consideration.    Lovd' Arundel  gave  up  his  life  interest  in 


(a)  Cowp.  432.       (1)  3  Term  Rep.  (i8«       (e)  3  Term  620^  no(e< 
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in  cstme  of  at  least  9000/  a  yea? ;  which  at  Ax  years  purchasey 

wASirartb  18,000/:  and  all  his  fiirniture,  pictures,  &c.  in 

W^iMt  Caitk,  admitted  tj  be  worth  tiot  less  than  800O/; 

more,  and  probably,  a  mach  greater  sum,  if  a  proper  vahia* 

tion  had  been  madevas  is  reeommended  to  be  done  in  Twynf^i 

case(rf) ;  and  all  (his  in  consMeratioti  only  of  19,000/.  which 

was  to  b^  rftfsed  by  the  trustees  for  the  benefit  of  the  creditors; 

and  of  J 300/.  for  which  lie  was  before  indebted  to  the  settled     [  866  ] 

estates.     Prima  fueie,  therefore,  the  csonslderation  for  the 

coDTeyaDce  by  Lord  A.  was  very  indeqtiBte  ;  nnd  at  least 

called  ttpon  the  defendant,  who  is  indemnified  by  the  tfa^*^ 

tees,   and   taiist  defend  himself  upon  their  title,  to  sho^ 

tith^  that  the  19,000/.  was  snfficient  for  the  discharge  of 

all  Lord  A.*b  creditors ;  or  that  he  had  other  property  out  of 

lettlement  and  tinincombered,  sufficient  for  that  purpose. 

As  the  case  stands  at  present,  there  seems  to  have  been  no 

good  reason  for  including  the  personal  property  in  the  con<* 

Yeyance,  as  there  was  in  Cadogtm  v.  Kenhef,  where  the 

realty  was  found  not  to  l>e  sufficient  of  itself  for  the  purpose 

of  the  aetttemem;  but  the  ooly  object  in  doing  so  here. 

Items  to  have  been  to  dikpossess  Lord  A,  of  all  his  visible  , 

property,  in  order  to  preserve  it  from  his  creditors.     But 

farther  :    Even  supposing  that  19,000/.  would  have  been  a 

a  good  consideration  for  the  conveyance,  as  against  credi' 

ton,  if  it  had  been  an  available  fu^  fdFthem  to  resort  to, 

yet  it  was  not  so  ;  for  it  depends  upon  the  appointment  of 

Lord   A,  who  may  appoint  the  whole  to  some  favourite 

creditors^  leaving  the  rest  without  remedy,  fes  is  attempted 

to  be  dene  with  respect  to  the  present  plaintiff.     No  time  is 

limited  for  his  appointment ;  and  there  i^  Do  instance  of  the 

Court  -of*  Chancery  compdling  the  execution  of  such  ic 

power'in'  fevour  ofany  particular  creditor;  for  that  would 

be  to  defeat  the  prdference^-  which  it  was  one  object  of  the 

power  to  secure.    The  power  too  is  only  to  be  exercised  by 

liord  A,  personally ;  and  in  case*  of  his  death  it  does  not 

appear 'thftt  the  trustees  could  be  corripeHedto  raise  nnd 

distribute  the  money.    .Bat  supposing'  that   Court  coold 

compel  Lord  A,ao  appoint,  or  the  trustees,  after  bis  death, 

todistribuie.  the' money  amongst  the  xreditors^  at  anjrate; 


(ity^'^ep,  St. 
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1305.         it  would  only  be  done  by  giving  ootipe  lo  all  the  creditort 
£^        to  come  ill,  and  by  dividing  tbe  fiind  amongst  tbem  in  rate- 
able proportions  ;  which  would  necessarily  delay  each  par- 
ticular creditor,  and  put  him  in  a  worse  situation  than  if  he 
could  help  himself  at  oitoe,  by.  using  due  diligence  at  com* 
mon  law.    There  was  therefore  no  adeqilkate  consideration, 
with  respect  to  creditors}  for  .the  property  conveyed  by  Lord: 
Ul.  to  the  trustees.     8dly,  Such  a  deed,  which  would  be  con* 
sidered  as  fraudulent  and  void,  and  an  act  of  bankruptcy  ia 
a  trader,  within  Uie  bankrupt  laws,  is  also  void  within  the 
Stat*  13  JS/ix.  c*  6,  being  made  to  delay  oc  defraud  creditprs 
of  their  just  debts.     It  was  said  indeed.  That  Lord  jfm  might 
Lave  sold  bis  property  to  any  person,  and  converted  the 
taoney  to  his  own  use ;  and  if  so^  the  tf.astees  of  Lady  A^ 
bad  as  good  right  to  be  purchasers,  for  a  valuable  considera- 
tion, as  any  other ;  hut  if  a  vendee  know  of  the  purpose  and 
purchase  for  the  sake  of  aiding  the  debtor  to  defeat  credi- 
tors, the  sale  is  void,  and  no   property  passes  as  against 
tbem;  for  a'^ale  to  l>e  binding  must  be  bQnaJidCf  as  well- as 
€Mi  good  consideration,  in  order  to  bring  it  wiibin  the  proviso 
of  the  6th  section  of  the  act,  according  to  Tm]fnt\%  case  M% 
Cad0gan  v^Ktmui  (b).     In  RiU^U  v.  JFlansmond  (c)f  where 
the  father  being  largely  indebted  at  the  time,  settled  certain 
leasehold  estates  upon  bis  son  and  his  son's  wife,  in  consi- 
delation  of  ihe  laarriage  already  had,  and  a  certain  sum 
paid,  reserving  an  annuity  to  himself  and  his  wife  for  life, 
tantamount  to  tlie  value  of  the  rents^^-^his  was  holden  to  te 
clearly  void»  as  against  creditors  within  the-  statute.     Then 
the  badges  of  fraud  in  this  case  are  many  and  strong :  •• 
I  ^g  J      Is^  T}ie  previous  embarrassment  of  Lord  ^.  adoAitted  by 
the  very  deed  of  the  89tb  of  ^prt7,  IbOO,  whieh  recites  tbe 
urgency  of  bis  creditors,  and  proved  by  the  frei|ueiU'.e3[eciH 
tions  against  bis  property  about,  that  period :  and  thoagh 
there  were  np  existing  suit  of  any  creditor  at  the  time  of  the 
conveyance  executed,  as  in  Twynt*^  case,  yet  it  is  sufficient 
that  there  were  co-existing  debttf  which  it  was  tbe  object  of 
the  conveyanee  to  deity  or  defeat;  which  brings  the  case 
^equally  within  the  words  and  meaning  of  the  statute.    Ia 
Riiucit  V.  J:fammomdp  Lord  Hardwicke  said,  Tbati*  he  bad 
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hardly  known  one  case  where  the  person  conveying  was  in^ 
iMcd  at  the  time  of  the  conveyance,  that  had  not  been 
deemed  Fraudalent  (a)/'    2diy,  The  secrecy  of  the  convey* 
anceat  the  lime,  and  the  subsequent  want  of  notoriety,  are 
strong  badgea  of  fraud,  according  to  Twifni%  case.     The 
deeds  were  prepared-  ac  fVurdour  CoiiUj  by  the  clerk  of  the 
conveyancer,^  without  the  knowledge  of  Lord  A.^  own  soli- 
citor; and  they  continued  unknown  to  all  the  confidential 
domestics  until  after  an  execution  had  come  in  at  the  suit 
of  another  creditor.  *  The  circumstance  of  its  being  done  by 
two  deeds  of  even  date,  one  of  which  only  shewed  the  true 
aatore  of  the  transaction,  when  it  might  have  been  oom« 
prized  in  one  deed,  is  suspicious ;  and  seems  intended  tocon* 
ceal  the  transaction  as  much  as  possible.     If  the  conveyance 
bad  been  meant  to  be  made  bona  fide  and  for  an  adequate 
consideration,  a  meeting  of  the  creditors  would  have  been 
convened,  or  some  notice  given  to  them,  that  Huch  a  fund 
had  been  set  apart  for  them ;  but  no  creditor  was  consuked, 
and  no  notice  given,  nor  even  any  list  of  creditors  prepared 
or  communicated  to  the  trustees,    nor  any  enquiry  made 
about  iheoi.     Ii  does  not  even  appear  that  the^trustees  them* 
lelvtrs  were  previously  required  to  uodertakeHhe trust,  nor 
that  any  ^rson,  on  the  behalf  either  of  them  or  of  Ijuly  A. 
attended  to  the  framing  of  the  deed,  which  was  Co  secure 
her  interest  in  opposition  to  that  of  her  lord  :  and  so  little  in* 
terest  did  the  trustees  take  in  the  conveyance,  that,  after  the 
executions  came  into  the  house  and  their  claim  was  brouglit 
forwards,  the  preservation  of  the  property  in  the  house  was 
confided  by  them  to  one  of  Lord  A^%  domestics,  who  was 
under  his  controul.     This  diflers  the  case  materially  from 
CadogatL  y.  Kmntt  (A),  where  the  deed  of  conveyance  was 
settled  by  a  Master  io  Chancery,  and  there  was  no  secrecy. 
3diy,  Tlie  want  of  an  inventory  of  the  goods  is  another  strong 
badge  of  fraud ;  without  which  it  could  not  be  certified  to 
any  creditor  what  goods  were  comprized  in  the  deed.    Tlie 
necessity  of   this    is    strongly  recommended    in  Ttoyfie'% 
Case (c J  9  Ao^  in  Cad6gan:f.  Kenrtet  there  was  an  inventory: 
and  thoogh  it  was  said  by  Lord  Kenyan,  in  Jarman  v.  Wool^ 
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(a)  Lord  Hardwickf!  delivered  an  oplDlon  to  the  tame  eflM  ia  Lord  Towa- 
tliend  V.  Windbam,  a  Yes.  ii. 
{b)  Cswp.  43  a.  (e)  3  Rep.  8r. 
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2otoA  (a),  That  Ldrd  Marafitld  would  not  probnUy  have  dif- 
fered from  the  codcIusioq  which  he  drew  if  there  had  been 
an  iBTeniorjr,  yet  that  was  said'  with  reference  to  a  case  of 
tettlement  btfore  marriage,  and  where  there  was  no  claode 
that  there  should  be  an  inventory  ;  and  yet  where  the  fair* 
ness  of  the  transaction  was  so  much  the  stronger  evinced, 
'  by  the  parties  having,  before  any  qaestion  arose  in  fact, 
lodged  a  catalogue  in  the  hands  of  the  trustees  of  all  the 
settled  goods,  excepting  only  the  stock  in  trade,  which  it 
was  nugatory  to  do  from  the  fluctttating  nature  of  it.  There, 
however,  the  jury  found  that  the  deed  was  fraudulent  as  to 
r  9tO  1  ^1^^  stock,  the  husband  having  joined  in  carrying  on  the 
trade :  so  in  Haulington  v.  GiU(b),  thoogh  the  property 
settled  on  the  wife  before  marriage,  consisting  of  stock  in 
trade,  could  not  be  scheduled,  and  stock  purcha^d  after- 
wards with  the  produce  of  the  settled  property  was  pru« 
tected  by  the  settlement,  yet  it  appears  from  what  was  said 
in  the*  argument  of  Jarman  v.  fFooUoton,  where  that  was 
cited  (which  was  not  denied)  That  the  trade  was  carried  on 
in  another  place^  distinct  from  the  husband.  Ithly,  Though 
Lord  A.**  continuing  to  have  the  same  possession  and  use 
of  the  furniture,  flee,  after  the  conveyance  as  before,  was 
consistent  with  the  deed,  and  therefore  not  fraudulent  in  il^ 
self,  yet  it  made  it  more  necessary  to  give  notice  of  the 
change  of  property,  and  to  have  an  inventory  of  the  fiiroi* 
tore,  &c»  so  conveyed  ;  and  none  such  having  been  given 
or  made  at  the  time,  affords  another  ground  of  suspicioa 
that  the  conveyance  was  never  meant  to  be  acted  upon,  on- 
less  to  defeat  the  sniu  of  creditors*  dthly.  The  same  infer* 
eoce  arises  from  the  trusteeHiaving  paid  over,  the  monej 
raised  by  them  for  the  purposes  of  the  trust  in  Lord  jtf.'sowa 
hands,  trusting  to  him  for  the  application  of  it,  an4  from 
their  having  suflered  him  to  appropriate  part  of  it  to  bis 
(  own  iise :  and  though  they  might  thereby  have  rendered 


(a)  3  Tena  Rep.  611.       ^ 

(6)  3  Term  Rep.  %ao,  n.  |t  wss  obtenred  at  the  W,  That  Wn  Joitict 
BuUer,  iu  Edwardt  v.  Hailieo,  1  Tern  Rep.  597,  i^ys^  ia  Hsseliss^on  «• 
OUl,  Tbat  tbe  eo«i  parelueed  after  IIm  is«ffi«|7e  mit^t  b9  tidKii  in  excce- 
tioo,  to  tatUfy  the  hnshaod*t  dehtn  t  but  it  doet  n«t  appear  by  the  note  io 
%  Term  Rep.  610,  tbe  aeeoracy  of  which  1  cannot  doubt,  tbat  th^  Cout  lo 
decided.  Oa  (he  ooatrary,  it  appearA  thai  tbej  held  expirsily«  That  tbe 
covt  parcbaied  by  tbe  vtfe  after  tbe  marriaft,  «ilh  tbe  pr«deee  of  tSS 
sows  settled  before  msniaf^  weia  e^saUy  protected  by  the  «et(lesieat« 

them- 
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tbemselTes  personally  liable  to  the  creditors,  yet  their  act        1805. 
was  evidence,  to  shew  that  they  considered  themselves  to  be       jy^wtr 
acting  under  his  controus  and  Qot  under  an  adverse  deed        «^<iiii«f 
of  trust.     At  all  events,  it  was  a  question  of  fact  for  the  jury,      ^^^ZM* 
under  all  the  circumstances,  Whether  the  conveyance  were 
fraudulent  or  not  ?     i. 

Enkine^  Gibbty  Dillon,  and  Richardson^  in  support  of  the 
rule.     The  question  is*,  Whether  the  property  were  well  con- 
veyed to  the  trustees  at  the  time  ?  or.  Whether  the  convey- 
ance were  fraudulent  and  void,  either  at  common  law,  or  by 
the  Stat.  Id  £/i^.  c.  5?  which  depends  upon  this»  AVhether 
the  deed  of  the  29ih  oi  Aprils  1800,  were  made  bona  fide 
and  upon  good  consideration  ?  A  conveyance  may  be  avoided 
bj  two  aorts  of  fraud  :  — -  One  where  nothing  is  intended  to 
be  conveyed ;  but  only  the  mere  form  or  appearance  of  a 
deed  is  held  out  to  the  world,  afrectii;g  to  change  the  pro« 
perty,  accompanied  with  a  secret  trust  or  defeazance^  which 
renders  it  of  ilo  effect  after  the  purpose  has  been  answered  ; 
and  this  is  in  truth  a  mere  trick  or  contrivance,  in  the  terms 
of  the  question  left  to  the  jury  in  this  case.      The  other  is, 
where  the  deed  is  really  meant  to  pass,  and  does  actually 
pass  the  property  to  another  ;  but  it  is  given  under  such  cir- 
cumstances as  avoids  the  effect  of  it,  with  respect  to  credi- 
tors, under  the  statute  of  Elizabeth.     Of  the  former  kind  of 
fraud,  there  was  no  evidence  whatever  to  justify  the  verdict ; 
and  it  is  probable  that  the  jury  came  to  their  conclusion  upon 
a  misapprehension  of  the  law  for  the  fact ;  considering  that 
the  delay  of  the  creditor^  which  is  an  ingredient  (o  bring  a 
case  within  4iie  stat.  13  Eliz,  c.  5,  made  the  deed  fraudulent 
10  fact,  without  adverting  to  the  distinction  above  noticed, 
and  to  the  other  circumstances  of  the  case,  which  take  the 
deed  in  question  out  of  the  statute.      In  order  to  justify  the 
conclusion  of  fraud  in  fact,  the  jury  should  have  been  per* 
suaded  that  Lord  A.  never  meant  to  give  up  his  life  interest      [  272  } 
in  the  estate,  or  the  furniture,  &c.  in  his  house  to  the  trus- 
ted for  Lady  A. ;  and  that  the  latter  never  meant  to  charge 
her  reversion  with  the  raising  the  18,000/.  for  the^  creditors ; 
but  that  the  money  either  was  not  meant  to   be  raised  at 
all ;  or,    if  raised,  was  meant  to    be  repaid  to    her ;    al- 
though in  fact  a   considerable  part  of  it  vras  raised  and  ap- 
plied by  the  trustees  in  payment  of  debts,— .and  that  toO)  be* 
fore  this  action  was  brought ;  and^  no  doi^bt^  they  are  com* 
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1B05.  pellable  to  raise  the  remainder,  and  woald  be  holdeo  respon^ 
•ibie  jo  equity  for  any  misapplication  oF  it.  There  can  be  do 
colloaion  ilien  in  this  case:  the  c^^isifieration  is  in  the  deeds; 
theestates  are  conveyed  to  third  persons;  the  parties  cannot 
be  placed  in  tiutm  quo ;  the  benefit  of  the  consideration  does 
not  remain  in  Lord  J.  who  has  conveyed.  It  could  not 
have  been^  intended  at  the  time  that  Lady  J.  or  her  trus- 
tees should  take  secretly  for  the  benefit  of  Lord  A.  |t  would 
have  defeated  the  whole  object  of  the  trust,  which  was  to 
secDie  the  property  for  Lady  J.  and  her  daughters ;  and  (be 
trustees  are  the  hihibanda  of  those  daughters,  who  are  to  be 
benefitted  by  it.  The  tvidentia  rci  is  decisive  upon  this  part 
of  the  subject.  The  fine  indeed  was  not  levied  irii  a  year 
after  the  covenant ;  but  it  could  not  be  part  of  the  fraud  me- 
ditated that  Lady  A.  should  die  in  the  mean  lime  ;  though 
if  she  had«  equity  would  have  supplied  a  fine  upon  the  co* 
vcoant  to  levy  one.  At  all  events,  the  deed  is  vaKd  and 
binding  upon  the  face  of  it;  and  the  proof  of  fraud  lies  op- 
"on  the  party  who  would  avoid  it.  A  conveyance  howevef^ 
tho'  real,  and  even  made  for  good  and  meritorious  ppnaider- 
ation,  may  still  be  fraudulent  in  law,  if  made  maliciooslj 
and  Willi  design  to  defeHt  creditors ;  but  it  is  not  enough  to 
bring  a  conveyance  within  the  statute,  that  its  effect  is  to 
[  273  ]  delay  or  hinder  a  creditor  if  it  be  made  honajidc  as  well  as 
upon  good  consideration,  according  to  Cadogan  v.  Kfnnd{a) 
and  Meux  v.  Howell  (6).  This  is  a  species  of  fraod  dis- 
tinct from  the  other;  but  none  of  the  indicia  of  fraud  relied 
on  are  sufficient  to  bring  this  case  within  the  statute,  nor  will 
any  of  the  decided  cases  warrant  it.  Twyne*s  case  (c)j 
vi^hich  is  the  leading  one,  is  very  distinguishable ;  for  there 
the  conveyance  was  made  pending  the  writ,  and  the  donor 
continued  afterwards  in  possession  of  the  goods  vrhich  the 
deed  professed  to  have  conveyed  to  another ;  and  none  of 
the  eases  go  further  :  but  here  there  was  no  writ  pending  at 
the  time  of  the  conveyance ;  and  the  possession  of  LordX 
afterwards  was  consistent  with  the  deed.  Besides  which, 
the  deed,  while  it  operated  to  withdraw  out  of  the  reach  of 
the  creditors  that  which  was  before  amenable  to  their  pro- 
cess, at  the  same  time  substituted  something  which  was  At 
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least  8S  teneflcial  to  them.     This  brings  it  to  the  second  and        1809. 
principal  objection   made,  The  want  of  an  adequate  i^nd       iCir 
BYaitable  consideration  fotnhe  deed  of  tlie  S9th  oi April \  in       against 
order,  to  establish  which,  it  must  be  shewn  that  the  consider-     BATwto*. 
ation  wk%  so  clearly  inadeqnaie  to  the  valne  of  the  property  ^erBtl^nfal?* 
conYeyed.  that  fraud  moHt  have  been  intended;  for  there  arc  thedeedofi^tk 

*  Aorll   iSoo/ 

many  authorities  to  shew,  that  in  cases  of  this  kind,  if  the  ' 
transaction  be  bona  fide^  ilie  Court  wiH  not  weigh  the  ade- 
quacy of  the  consideration  in  nice  scales.  Scot  v.  Bell  {d)^ 
Browm  V.  Jones  {e)j  Doe  v.  Routitdge  (J),  and  Nunn  v. 
WihmoTe(g).  Now,  besides  the  12,000/-  which  Lord  ^. 
was  to  appoint  amongst  the  creditors^  and  part  of  37l6i. 
which  had  been  before  raised  by  mortgage,  principally  for  r  ^4  J 
bis  benefit,  and  for  which  Lady  ^.'s  estate  was  a  creditor, 
there  was  a  further  consideration  moving  to  Lord  ^.  which 
was  tlie  settlement  of  his  wife*8  reversion  on  his  daughters, 
in  default  of  issue  male :  he  was  therefore  a  purchas'tr  ol  that 
reversion  for  his  daughters.  In  return  for  all  this,  Lord^.  con- 
veyed his  own  life  estate  in  SOOOL  a  year,  landed  property, 
which,  at  nearly  70  years  of  age,  could  not  be  very  valuable; 
and  his  furniture,  &c.  in  Wardour  Ca^tie^  w^orth  about  80G0/« 
This  then  was  at  least  a  sufficient  cousideration  to  rebut  the 
implication  of  fraud  from  want  of  consideration.  In  addi* 
tion  to  whicb^  it  may  be  observed.  That  if  Lord  J.^s  life- 
estate  had  not  been  conveyed  to  the  trusteies,  it  %vould  not 
have  been  easy  for  them  td  have  raised  money  on  the  rever-^ 
sion:  but  at  all  events,  it  is  sufiicient  as  to  the  new  trial  to 
•ay.  That  the  case  never  went  to  the  jury  u|K>n  the  grouiid 
0^  inadequacy  of  consideration.  It  is  then  objected.  That 
the  fund  of  12,000/.  set  apart  for  the  creditors,  is  made  sub- 
ject to  Lord  A 's  appointment,  who  may  prefer  some  in  es^* 
elusion  to  others :  but  that  is  no  other  than  the  same  power 
^vliirh  the  law  gave  him  before  over  hts  own  property.  At 
COQtmon  law,  any  debtor  might  dispose  of  his  effects  at  any 
ti'Dtf  before  execution,  although  his  object  in  so  doing  waa 
to  squander  the  money  and  defeat  his  creditors;  and  such 
disposition  would  have  bound  them,  provided  it  were  real^ 
aod  not  rendered  nugatory  by  a  secret  trust  fur  his  own  bc« 
(cGt.    ilence  the  necessity  of  the  stat.  (29  Car.  2,  c.  S,  ••  I5» 

li)  t  Lev.  70.  (e)  f  Alk*  188^190.  ~         (f)  Cowp.  705^ 

U)  8  fam  Rep.  519. 
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l€,  which  binds  land  from  the  day  of  the  jtidgiiieQty  but 
goods  onljr  from  the  delivery  of  the  writ  to  the  slieriff.  At 
the  time,  therefore^  of  t.he  executioo  of  tlie  deed  of  the  QQih 
ofjprily  1800,  Lord^i.  might  have  sold  his  tife<«state  and 
his  goods  at  Wardour  Castle ;  aad  have  spent  the  mooej^ 
or  invested  it  ia  copjhold  estates,  or  in  the  stocks^  out  of 
the  reach  of  his  creditors ;'  and  the  sale  could  not  have  been 
aetaside  under  the  slat.  13  Eiiz.  c.  5>  anless  shewn  to  have 
been  malicious  and  fraudulent  on  the  part  of  the.  vendor  and 
purchaser,  ,in  order  to  disappoint  a  pigriicular  crtsditor  of  bis 
debt,  of  which  ihere  is  no  evidence  in  the  case;  but  a  bare 
knowledge  that  the  seller  is  in  debt  will  not  avoid  the  sale: 
and  Ladj  A.\  trustees  had  as  much  right  to  purchase  as  any 
other ;  more  especially  too  when  it  appears  that  the  vf  ry 
object  of  their  purchase  was  .to  secure  the  purchase  money» 
which  might  otherwise  have  been  squandered,  for  the  benefit 
of  the  creditors.  The  purchase  therefore  by  the  trustees 
was  more  beneficial  for  the  creditors ;  for  it  gave  ihem  a  cer* 
tain  fund  which  could  not  be  alienated  or  diverted,  in  lieu 
of  one  which  was  unc^tain  and  fluctuating ;  aud  that  con- 
sideration alone  would  compensate  some  diminution  of  the 
value  aud  some  additional  delay  in  the  payment.  In  Est^ 
wick  v.  CaiUrud(a)f  where  one,  by  deed,  conveyed  real  and 
personal  property  to  a  trustee,  in  t^ist  to  pay  half  the  amount 
U}  tiie  grantor  for  his  own  use,  and  the  residue  amongst  cer- 
iain  creditors  named  in  a  schedulcj  without  any  intention  of 
fraudulently  delaying  another  creditor  not  named  therein^— 
held  that  the  conveyance  was  good :  but  further,  ]t  is  not  to 
be  presumed  that  Lord  A.  will  be  so  unjust  and  perverse  ss 
not  to  make  an  iippoiotment,  or  to  make  a  partial  one^ 
though,  if  it  were,  the  plaintiff  is  not  without  r^meoy.  The 
distincition  which  runs  through  the  cases  in  Chancery  is, 
That  where, one  has  a  voluntary  power  of  appointment 
MoioDgst  several,  a  court  of  equity  cannot  compel  him  to  ex* 
«rcise  it  in  his  lifetime ;  because  there  is  no  particular  per^ 
son  who  cap  claiio  the  execution  of  it  in  bis  own  favour^ 


(ff)  $  Term  Rep.  420.  Lord  KenyoD  (here  laid,  That  **  at  it  did  not  ap- 
pear that  it  was  a  conveyance  cf  the  wh*1e  of  Lord  Ahinietfoo't  propcrtyt  tte 
ease  was  deliver^  from  the  olucqtio9«  ttiat  the  deed  w^ia  frandnlcst}  bccaine 
it  was  only  iatesded  as  a  f^rovistea  for  tome  of  iU  oreditori|  in  ezctasioo  01 
the  rets." 

each 
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cacb  object  of  the  appointment  being  a  voltinteer ;  bat  where         ^805% 

there  is  a  power  of  appointment,  coupled  with  a  trust  and  a       D^wmr 

present  interest  in  the  objects  of  the  appointment,  it  is  other*       againH 

wise.      Latulh  t.  Lord  Comwallis  (a),  Lord  Tonmskemd  r.     •♦»*»»*• 

Windham  (b),  and  Brown  t.  Higgs(c).      Now  this  was  not 

a  naked  power  in  Lord  J.  which  he  might  or  might  not  exe* 

cute^  but  a  vested  interest  in  the  trustees,  for  the  benefit  of 

the  creditors^  subject  to  Lord  A.\  direction  as  to  the  distri« 

botion,  which  he  was  bound  in  conscience  to  gire  fairl/ 

and  without  delay  when  called  upon  ;   and  which  therefore 

the  Court  of  Chancery  would  compel  him  to  do.     Lord^. 

was  only  to  marshal,  as  it  weriF,  the  assets ;  but  he  cannot,  by 

refusing  to  appoint^  defeat  the  trust  altogether.    There  is 

nothing  reserved  to  him,  but  the  same  power  which  he  had 

at  common  law  of  preferring  one  creditor  to  anottier  where 

be  legally  might ;  and  be  "is  now  subject  to  the  controul  of 

equity,  as  he  was  before  of  law.    In  Hockley  v.  Mamhty  (d), 

in  cai^  of  a  devise  to  i^.  and  his  issue,  to  be  divided  amongst 

them  as  be  should  think  fit,  the  Lord  Chancellor  held,  That 

the  issue  bad  an  interest  at  all  events,  and  A,  had  no  aotho* 

riiy  but  as  to  the  proportions;  and  that  in  default  of  ap« 

pointment  it  would  go  equally :   but  at  any  rate,  there  are 

aolhorities  to  shew,  that,  in  case  of  his  death,  without  ap* 

pointment,  or  having  made  an  improper  one,  the  trust  fund 

would  be  cobsidered  as  assets,  liable  to  the  payment  of  his     t  ^77  3 

debts,  particularly  where  the  power  extends  in  terms  to  his 

execotorsi  (cc.      Thompum  v.  Towne  (e),  Laudh  y.  Lord 

Cmmallh  {/),  Biwy  v.  Hooper  fg),  Pack  v.  Bathur$t  (*), 

Madoc  V.  Jackwn(i),  and  George  v.  Milbanke  (Jk).      Then 

if  equity  will  supply  an  appointment,  neglected  to  be  made 

in  favour  of  children,  much  more  will  h  supply  it  in  favour 

of  creditors.      The  plaimtflf  may  file  a  bill  against  Lord  J^ 

and  the  trustees,  stating  the  circumstances  of  the  deeds,  and 

that  a  iroft  was  created  for  the  benefit  of  creditors,  subject 

to  Lord  A/s  preference  by  appointment,  as  he  bad  before; 

and  praying  that  the  trustees  may  be  decreed  to  raise  the 

money ;  and  that  the  money,  when  raised,  should  be  for  the 

benefit  of  the  creditors,  or  such  at  aboold  apply  to  come 

(•)  t  Vera.  4i$.  it)  s  Vas.  y.  (c)  8  Vet.  jto.  57a* 

id)  I  Yes.  Jus.  14)1 1 st»  (•)  a  Vera.  jst.  (/)  Ibid.  46s. 

U)  IbUU  665.  (A)  I  m.%^f  (0  «  Bit.  &».  W*  5SS. 

(*}  I  Vet.  jn^  Its,  X.  i» 
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1805.         in  ?.  and  that  Lord  J.  should  appoint  wrcordingly,  or,  inde* 
_r^  fault  of  his  appointment,  that  the  Coort  would  proceed  to 

against       dUlrtbuie  the  fund  rateabiy  amongst  liiem.     By  this,  no  rule 
Batnti^It*      of  law  woold  be  infringed,  nor  any  |)erson'ji  property  taken 
from  him  but  b/  lawful  process,  and*  by  the  ordinary  power 
pf  Chancery  exerci»ed  to  conipei  the  execution  of  tiusts; 
but  whatever  dlffiouUy  may  arbe  to  the  creditors  in  conse* 
onence  of  tlie  fund  being  placed  at  the  disposal  of  Lord  J* 
it  cannot  l>e  greater,  nor  so  great  as  if  the  purchase  money 
had  at  once  bean  paid  into  his  hands  ;  and  provided  Lady 
ufv.has  bona  fide  paid   a  valuable  consideration   for  the  con* 
v^y^nce  to  her  trustees  from  Lord  J,  ii  cannot  affect  ber 
how  the  piopey  is  afterwards  disposed  of  by  him,  or  whether 
it  be  disposed  of  at  all ;  the  consideration  has  equally  passed 
from  her>  and  she  cannot  recall  it.     Part  of  the  l2>000/«  has 
r  378  1      y^titxi  actually  rai:»ed,  and  appropriated  pursuant  to  the  trust; 
and  even  if  the  residue  ^Yere  unappointed,  it  would  not  re* 
f ert  to  Lady^.,  but  would   fall  into  the  reversion,  idr  the 
beneQt  of  the  two  daughters  of  'the  marriage,  for  whom  Lord 
A*  is  a  purchaser  for  a  valuable  consideration.     Then  the 
transiiction  being  bona  fidt^  and  the  constderation  sufficient 
^nd  available,  the  indicia  of  fraud  relied  on,   as  accompany- 
ing the  transaction,  are  not  of  weight  suiBcifent  to  warrant 
the  verdict,     l^t.  As  to  the  previous  embarrassment  of  Lord 
A.  and  th^  urgency  of  his  creditors  at  the  time,  the  very 
mention  of  it  on  the  face  of  the  deed,  shews  that  no  fraud 
was  intended,  but  that  the  real  object  was  to  raise  a  fund  for 
the  benefit  of  the  creditors;  and  the  circumstance  of  subse* 
quent  executions  having  been  satisfied  with  Lrvd.^.'s  own 
money,  instead  of  sheltering  himself  under  the  trust  deed^ 
IS  decisive  of  the  honesty  of  his   intentions,  and  that  thntt 
deed  was  not  framed  with  a  .view  to  defeut  the  cn^ditor^; 
for  then  he  would  have  availed  himself  of  it  in  the  first  in- 
stance.    2d ly.  As  to  the  want  of  notoriety  of  the  convey- 
^  ance,  the  stat.  of  Bliz.  does  not  require  it ;  and  in  Ladj 

Qriffin  v.  Stanhope  {a)  ^be  mere  concealment  of  a  deed, 
otherwise  good,  was  hglden  not  to  vitiate  it.  There  was  no 
necessity  for  mOie  publicity  19  this  ^rase  ;  family-deeds  a^^ 
not  usually  made  public ;  the  object  was  to  provide  a  fund 
in  time  to  answer  the  demands  of  the  creditors  as  they  were 
brought  forwards*     Several  were  safrified  without  resorting 

(a)  Tfo.  Jac.  454. 

'    •  *  to 
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to  it^  and  others  by  application  to  it,  and  the  remainder  of        180$.. 
it  is  available  for  the  rest.      Then  as  to  the  two  de^ds ;  ad-       dIwIt 
miffing  that  the  matter  might  have  been  comprized  in  one^       ^mhui 
the  prolixity  of  the  conveyancer  is  no  badge  of  fraud  :  but     B-^^^***^'* 
there  was  a  real  utility  in  the  conciseness  of  the  first  deed ;      [  179  ] 
for  that  was  to  be  the  title  of  the  mortgagee,  who  would  not 
like  to  have  it  embarrassed  with  the  family  reasons  for  mak- 
ing it*     5dly,  As  to  the  want  of  an  inventory,  though  an 
improper  omission,  it  only  subjected  the  trustees,  claiming 
under  the  deed,  to  greater  difficulty  in  proving  their  property 
to  be  distinct  from  Lord  J\;  which  is  all  in  favour  of  a 
creditor  claiming  under  an  executions  against  him  :  and,  ac* 
cording  to  Jarmanw.  WoollotOH(ja)^  the  want  of  an  inven* 
tory  is  not  sufficient  to  avoid  a  deed  of  this  kind.     Heret 
however^  the  deed  provides  that  an  inventory  shall  be^made 
by  Lord  ^.  within  six  months;  and  his  neglect  to  do  to 
cannot  prejudice  Lady  A.    4thly,  Lord  AJ*%  continuing  in 
possession  of  the  goods  after  the  conveyance,  being  consist* 
ent  with  the  deed,  the  object  of  which  was  to  secuire  the  fur- 
niture for  the  use  of  Lady  A.  which  she  could  only  enjoy  by 
its  continuance  in  the  bouse  where  she  resided  with  her  bus* 
band,  is  clearly  no  objection,  according  to  all  the  autho- 
rities.   Then,  5thly,  The  n^isapplication  of  500/.  of  the  trust 
money  paid  by  the  trustees  into  Lord  ^.'s  hands,  after  the 
execution  of  the  deeds,  cannot  by  relation  back  affect  their  ± 

validity  at  the  time  ;  but  the  trustees  are  personally  answer*    . 
able  for  the  amount.     Upon  the  whole,  therefore,  there  is 
neither  fraud  in  fact  nor  in  law ;  and  the  verdict  must  have 
been  founded  upon  a  misapprehension  of  the  jury»  as  to  tht 
effect  of  a  deed,  which  did  in  fact  delay  a  creditor,  being  a 
fmud  in  law. 
The  c|ise  stood  over  till  this  term;  when 
Lord  ^LLBM^oRDupii,  C«  J.  delivered  the  opinion  of  tbe 
Court. 

The  question  in  •  this  case  was»  Whether  the  trust  assign-     r  ggQ  n 
inent  of  the  28th  and  29th  of  Aprils  1800,  made  by  Loid . 
Arufidpl  to  tru&tce^  fpf  his  wife,  upon  the  considerations  ia  - 
the  deeds  of  tha(  datp  mentipped^  were  fraudulent  and  void  I 
Upon  which  question  depended.  Whether  the  return  of 
fui//a  bona,  made  by  the  sheritT  to  the  plaiotiflTs  executioq 
against  Lord  Amndcly  were  or  were  not  a  false  return  i    The 

(«)  3  Ttm  Rep.  €ilt 

P  9  ^aestloa 
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^^*  question  which  was  sabmitted  to  the  cotisiderftGon  of  the 
jory,  under  all.  the  circnmstancet  of  the  case,  was  (in  the 
terms  nsed  by  Lord  Man^eld,  in  Cadogam  t«  Ktimet,  Ccwp. 
439)  '^  Whether  it  were  a  bona  Jide  transaction,  or  a  trick 
and  contrivance  to  defeat  creditors  f  Mnch  of  the  argu* 
ihent  in  this  case,  on  thepart  of  the  plaintiff^  has  turned  upon 
the  alleged  inadequacy  of  the  consideration  agreed  to  be  re« 
ceived  by  Lord  Arundel  for  the  assignment  of  the  paint- 
ings  (a\  statues^  furniturCi  8cc.  in  the  several  numsion- 
houses  of  bis  lordship  ;  and  which  were  by  those  deeds  as* 
signed  to  trustees  for  Lady  Arundel^  in  consideration  of 
itflOOt.  ^'proposed  and  agreed**  (as  the  indenture  of  S9tb  of 
Aprilp  1800,  recites)  to  be  charged  upon  the  eitates  of  Lady 
A.  and  applied  in  diuharge  of  hit  lordship^s  dehtt ;  and  for 
payment  of  which  his  ereditorS|  on  the  face  ofthat  deed,  are 
atated  to  be  urgent :  and  it  has  been  contended,  on  the  part 
of  the  plaintiff,  That  the  agreement,  which  it  was  the  object 
of  the  several  deeds  to  effectuate,  was  in  substance  covenous, 
as  against  the  creditors,  who  were,  it  is  iaid,  materially  pre* 
judrced  thereby,  inasmuch  as  they  not  only  were  deprived  of 
their  remedy  by  execution  against  the  goods  themselves  so 
conveyed  to  the  trustees,  ^^  but  inasmuch  also  as  the  very 

r  281  1  P"ce  to  be  paid  for  the  same,  the  IS,000/.  itself,  was  not 
raised  in  the  first  instance  out  of  any  ^  estates  of  Lady  J.,** 
but  out  of  the  life  estate  of  Lord  Arundel  himself,  to  which 
he  was  entitled  under  his  marriage  settlement  of  17^;  and 
which  life  estate  of  Lord  A.  was  also  before  the  execotion  of 
the  deeds  of  J  800,  extendible  for  the  benefit  of  the  credlton 
by  legal  execution,  alter  redeeming  certain  mongages  there* 
upon,  and  which  tlie  creditors  were  competent  to  redeem. 
Thus,  as  the  plaintiff  contended,  by  the  operation  of  this 
contrivance,  the  creditors  lost  both  the  goods  and  the  price 
of  the  goods ;  each  of  which;  before  the  execution  of  these 
deeds,  was  an  accessible  fund  for  satisfaction  of  their  debttf ; 
and  they  acquired,  in  lieu  of  both,  only  a  sum  of  19^000/. 
to^  which  it  does  not  appear  that  any  individual  creditorcan 
resort,  so  as  to  compel  the  application  thereof  for  his  be* 
licfit  during  the  life  of  Lord  Atundel,  with  whom  the  power 
of  appointing  it  amongst  such  creditors  as  he  should  direct 
during  his  life  entirely  rested :  at  least,  no  case  has  been 


O)  There  wwsiwoi  Imt  stt  lb«  lalaaMt  part  6r  tbe  Amiitaic,  Ac  vsi 
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diMl  le  ^ew  that  a  covrt  of  ecfniiy  would  interfere'  with  r  ^^^ 
such  a  power  of  apporiiting  io  Ix>rd  Jruni^  n  long  as  be ; 
livedo  altbongh  a  court  of  equity  would  it  seem*  treat  tibts 
fund  as  assets  in  the  hands  of  his  executors  after  bis  death. 
The  barjiaia  tbeicfore^  upon  the  argument^  appeared  to  stand 
thus:  —  Assuming  the  Airiiiiure^  jiaiBUngs,  &c.  to  be  worth, 
as  admitted,  8000/. ;  thai  the  life  interest  of  Lord^.  in  bis 
wife's  lAnoilmhirt  estate,  considering  his  age  as  70,  an<! 
as  being  of  the  calculated  value  of  six  years  purchase,  and 
the  est  ate  as  worth  9000/.  a  year  only,  instead  of  near  4000/* 
the  creditors,  in  this  way  of  computation,  would,  by  the 
operation  of  these  deeds,  have  lost  these  means  of  istisfac^ 
tion  from  gooda  of  the  value  of  8000/.  from  Lord  A*^  life*  1  289} 
Cftate,  of  SOOO/.  pet  annum,  which,  at  six  years  purchase, 
is  of  the  value  of  1 8,000/.  in  all  26,000/.  funds,  which  were 
before  aocessible  immediately  to  each  9*editor  by  his  own 
ittit  and  executioB ;  and  the  creditors  would  have  gained 
in  lieu  thereof  a  gross  sum  of  12,000/*  and  which  was  only 
aocessibie  by  them  at  the  soonest  upon  the  death  of  Lord 
Jnmdtl,  t.  €.  at  {he  distance^  according  to  the  same  media 
of  calculation,  of  six  years  or  more,  when  upon  his  death 
it  might  be  expected  to  become  assets  in  the  hands  of  his' 
executors  for  the  payment  of  their  debts  :  and  indeed,  if  the 
several  facts  upon  which  this  alleged  inadequacy  isfoundedy 
bad  been  gi^en  in  evidence  to  the  jury,  rtz.  the  annual  value 
of  the  estates,  the  age  of  Lord  Jrundcly  the  value  of  Lord' 
Jfimdefn  life*interest  therein,  and  the  vaiue  of  the  goods,  tC 
would  have  raised  a  most  important  question,  Whether  an* 
aMignaseat,  by  the  terms  of  which  the  creditors  of  the  party^ 
assigning  such  property  were  to  be  so' materially  prejudiced, 
was  not  a  eovenous  act  betW^o  the  parties  thereto,  and  oa^ 
that  account  roid,  as  against  creditors  both  at  common  law 
and  within  tlie  stat.  1$  Eliz.  f  However,  as  those  facts^  al-» 
though  aisomed,  and  in  part  admitted  upon  the  argumenllt' 
were  not  before  the  jury,  by  whom  thU  present  verdict  has* 
been  fcnnd,  we  do  not  feel  ourselves  warranted  (Without  ani' 
express  consent  of  the  parties)  in  founding  any  coticlusioti^ 
thereupon,  or  in  deciding  what  in  the  result  may  be  fit',to  be 
Considered  tk  the  conclusion  of  law  resulting  tlVerefSrom^ 
when  those  facts  shall  have  been  duly  submitted  to  the  con« 
sidesation  of  a  jury.  For  the  purpose  therefore  of  having 
facH  inquired  into,,  and  of  investigating  atid  establishing 
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i8M«  fliore  folly  thali  was  done  on  the  last  trial  the  state  and 
^^^^  amoont  of  Lai^^rundePs  debts  at  the  time  when  the  assign* 
of^^Mf  neot  in  qoestion  was  executed,  we  think  there  shoold  be  a 
new  trial  ia  this  case. 

Rttle  absolute. 

jtm^,  fLETCBER  asoinst  Wi  LKiNs  and  Three  Others. 

Tth»  iiUl«  ^ 

ReplcTio  it  Bot  <npO  an  acAou  of  replevin  for  taking  the  plaintiff's  cattle, 
to  tbe*^i"m7.^2i  *"^  uDJustly  detaining  the  same  against  sureties  and 
•«  i«e.44»i.6,  pledges  untily.&c.  the  defendants  by  their  plea  avowed  and 
eoos.ab*c^' Ac!  made  cognizance  of  the  taking :  iwo  of  them  as  overseers  of 
i^  *£!!%!  ^^^  P^<^«  ^  ^^^^^  ^^  churchwarden  of  the  hamlet  of  Milton^ 
oflicendbtniii*  in  the  parish  of  Shipton,  in  the  county  of  Oxford^  and 
l2L)*'ac«i^!  ^*^«  ^^^^^  ^  their-bailiff,  under  a  warrant  of  distress  of  two 
dcr  a  majris-  magistrates  made  and  issued  on  the  2ist  of  July,  \B02,  for 
fk-omanyacUoDs  levying  34/.  JSt.  5ftfll.  due  from  the  plaintiff  upon  a  poor* 
**''^de^^°^'ft  rate  duly  made  and  published  for  the  said  hamlet ;  and  which 
their  utoai  rate  the  plea  stated  that  the  plaintiff  had  before  the  issuing  of 
£fby^tM|Mir-  ^^  Warrant  been  duly  summoned  before  them  to  shew 
ty  imendins  to  cause  vrhy  he  should  not  pay,  and  had  sliewn  no  sufficient 
siooi^c  cause;  by  which  warrant  the  said  justicies  had  commanded 

the  churchwarden  and  overseers  of  the  poor  of  the  said  haih« 
let  forthwith  to  distrain  the  goods  of  the  plaintiff;  and  that 
if  within  six  days  next  after  such  digress,  the  said  sum  with 
charges^  &c.  should  not  be  paid,  then  they  should  sell  the 
said  goods  so  distrained;  and  out  of. the  money   arising 
therefrom,  detain  the  said  34/.  ISs.  5j<f.  and  charges,  8cc. 
Tendering  to  the  plaintiff  the  overplus,  Sec*    The  plea  then 
proceeded  to  state  the  delivery  of  the  warrant  to  the  church- 
warden and  overseers  of  the  poor,  defendants,  to  beezeooted; 
that  they  required  the  plaintiff  tt>  pay  the  sum  due  under  the 
£  98 1^3       rate ;  and  because  he  refused  so  to  do^  they,  as  socb  church- 
warden and  overseers,  and  the  other  defendant  as  their 
bailiff  and  by  their  command,  acknowIedgMt  iaMng  the 
plamtiff 's  cattle,  &C.  as  for  a  distress,  &c.  And  the  plea  con-* 
/eluded  with  an  averment,  *  That  no  demand  of  the  perusal 
or  copy  of  the  said  warrant  was  ever  made  or  left  at  the 
twnal  place  of  abode  of  either  of  the  defendants  by  tlie 
•  plaintiff^  or  his  attorney  or  agent,  in  writing,  as  by  the  sta- 
tute in  such  case  made  is  directed.    To  this  the  plaintiff 
pleaded  a  frivolous  plcai^  bar,  denying  that  at  the  time  o£ 
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making  ihe  said  warrant  of  distiess  there  was  any  sdch  rate, 
&c.  approved  by  the  justices,  8Cc.  as  in  t  le  said  warrant  is 
mentioned,  &c.  To  which  there  wa-s  a  dctn-ufrer,  assigning 
for  special  cause  that  the  plaintiff  hadvnot  answered  to  that 
part  of  the  said  avowry  ami  cognizance  in  which  itrsalleged^ 
'  That  no  demand  was  made  of  the  perusal  and  copy  of  the 
said  warrant  therein  mentioned  ;  but  had  by  his  plea  admits 
ted,  that- no  such  demand  was  made. 

Joinder  in  demurrer. 

This  case  was  very  elaborately*  and  ably  argued  by  Abbott 
for  the  defendants,  and  W.  E,  Taunton  for  the  plaintiff;  but 
the  same  point  having  been  twice  before  discussed  in  cases 
reported,  and  the  Court  having  adverted  in  giving  Uieif 
judgment  to  the  principal  arguments  urged  at  the  bar,  it  is 
unnecessary  to  state  them  here.  After  time  taken  to  recon* 
lider  the  conflicting  authorities, 

Lord  Ellen B3ttouoH,  C.  J.  delivered  the  unanimous 
judgment  of  the  Court. 

This  was  an  action  of  replevin  against  four  defendants,  id 
which  the  two  first  defendants  avow  as  oversfcers  of  the  poor 
of  the  hamlet  of  Milton,  in  the  parish  of  Shipton,  in  the 
coi|niy  of  Oxford :  the  third,  as  churchwarden  of  the  satnie 
faahilet;  and   the  fourth  defendant,  as  their  bailiff,  makes 
cognizance  for  taking  the  pUintifi's  cows  under  ithe  vtarrant 
of  two  justices  of  peace  for  levying  by  distress  upon  the 
goods  and  chattels  of  the  pli^intiff  a  poor^s  rate,  after  the 
same  had  been  duly  demanded.     The  defendants  conclude 
their  avowry  and  cognizance  by  averring,  that  n6  demand 
of  the  perusal  or  copy  of  the  Warrant  whs  ever  made  upon  or 
left  at  the  usual  place  of  abode  of  the  dfsfendants   by  the 
plaiatiflr,  or  his  attorney,  or  agent,  as  required  by  the  sta* 
tute ;  and  pray  judgment  and  a  return  of  the  cows,  &c.    To 
which  avowry  there  is  a  frivolous  plea  in  bar,  and  a  demurrer 
thereto;  assigning  for  cause,  that  the  plaintiff  has  not  by 
his  plea  to  the  avowry  and  cognizance  in   any  manner  an- 
swered that  part  thereof  in  which  it  a  alleged,  •  That  no  de- 
mand was  made  of  the  perusrti  and  copy  of  the   warrant 
therein    mentioned;'  but  hath  by  his  said  plea  admitted^ 
that  no  such  demand  was  made.     To  this  there  is  a  join- 
der in  demurrer:  and  the  question  arising  upon  these  plead* 
ings  is,  Whether  the  stat.  Si  Ceo.  2,  c.  U,  s.  J5  (which 
provides  that  no  action  shall  be  bioaght  against,  any  con- 
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•UUe  or  other  officer  for  any  thing  done  in  obedience  te 
the  warrant  of  a  justice  until  demand  abaU  have  been  made, 
in  the  manner  prescribed  by  that  act,  of  the  penual  and 
copy  of  such  warrant;  and  the  same  hath  been  refused  or 
neglected  for  the  space  of  six  days  after  such  demand)  ex* 
tend  to  the  action  of  replevin  f  ^  The  cases  upon  this  subject 
^e  Milward  and  Caffin^  i  Sir  W.  Btackst^ne^s  I(ep.  IS90; 
in  which  case  the  Court  determined  that  the  action  of  reple* 
Tin  was  ^  an  action  tn  rem  to  wl\ich  that  statute  had  beea 
nevjcr  holden  to  extend ;"  and  Peanon  v.  Roberti^  WilMi 
Mep.  668 ;  in  which  it  was  decided  that  an  action  of  replevia 
could  not  be  maintained  against  persons  making  a  distress 
for  not  performing  the  highway  duty,  as  a  demand  had  nut, 
previous  to  the  commencement  thereof,  been  made  of  the 
jnstices's  warrant.  And  Lord  C.  J.  fFillcs  there  distin- 
guished between  a  replevin  by  plaint  or  mandatory  writ  to 
the  sheriff,  to  have  the  goods  again,  which  he  suted  not  to 
be  within  the  statute,  and  replevin.by  action  to  recover  da- 
xnages ;  ^nd,  in  addition  to  this,  there  is  the  authority  of  an 
4^bii€r  dictum  of  Lord  Kenyon  in  Harpmr  ?•  Carr^  7  Term 
Xtp.  870  («),  that  but  for  the  case  ofMilwmrd  and  Cejln  he 
abonid  have  thought  replevin  within  the  statute :  and  one 
cannot  but  feel  the  force  of  the  observation  made  by  Lord 
jKnyofs  on  that  occasion,  "  That  convenience  requires  that 
it  should  be  so;  otherwise  it  is  in  the  plaintiff's  power  to 
evade  the  provisions  of  the  act,  by  adopting  ^  particular 
Aode  of  pioceeding  which  depends  on  bis  own  choice.'^ 
Tile  case  in  fFilla^s  Reports  seems  to  go  on  a  distinction 
between  an  action  of  replevin  where  damages  are  to  be  re* 
covered,  and  a  proceeding  only,  to  have  the  goods  agaia. 
But  the  industry  of  the  gentleman  who  very  aUy  ai^aed 
this  case,  has  not  succeeded  in  discovering  such  first-men* 
tioned  mode  of  proceeding  by  action  of  replevin  to  recover 
damages,  as  contradistinguished  from  proceedings,  to  have 
the  goods  again.  There  does  not  appear  in  any  of  tbt 
books  Any  proceeding  in  replevin  which  has  not  commeooed 
by  writ,  requiring  the  sheriff  to  cause  the  goods  of  the  plaiir* 
tiff  to  be  replevied  to  him,  or  by  plaint  in  the  sheriffs*  court, 
jthe  immediate  process  upon  which  is  a  precept  to  replevy 


(c)  Jo  that  ttivt  U  wai  dscided.  That  s  churchwsrdca  ^Mkmg  a  dtidctt  fm 
a  pool's  rate  under  a  warrant  of  magistraiet,  wai  entidcd  to  tht  prattciioo  ^ 
She  itat  a4  Oso.  a,<c  44s  iB  <n  •ctioa  or  treipaia. 
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<he  goods  of  the  partv  levyir^  ihe  plaint.    Both  those  model        M06. 

of  proceeding  are  in  remj  t«  e.  to  have  the  goods  agaio  :  aad     jfZ^^^ 

if  BO,  and  there  should  not  be  any  action  of  replevin  for  the        ^tgMimi 

recovery  of  damages  only,  then  the  cose  in  Lord  Cb.  J.      Wuxias* 

WilciU  Reportt  will  be  an  authority,  in  addition  ^o  that  of 

Milmard  and  Coffin,  to  shew  that  the  statute  M  Geo.  9,  doe» 

not  extend  to  the  case  now  before  the  Court.    The  reasoa 

assigned  by  Lord  Ktnyon  ah  tHcowvenienti,  bas  undoubtedly 

great  weight;  but,  on  the  other  hand,  it  appears  to  us  that 

tbe  inconvenience  of  depriving  the  subject  of  his  remedy 

by  replevin  is  full  as  great,  if  not  greater ;  for  it  may  hap* 

pen  that  no  damages  which  a  jury  is  properly  authorized  to 

give  can  compensate  the  loss  of  a  particular  chattel  which 

tbe  owner  may  be  for  ever  deprived  of>  if  he  cannot  sue  • 

leplevin. 

In  addition  to  the  authorities  quoted,  the  argument  arising 
from  the  several  statutes  is  very  strong  in  favour  of  tbe  plain* 
tiff.  The  stat.  43  Elix.  c.  9,  which  is  the  foundation  of  the 
poor's  rate^  considers  replevin  as  a  proceeding  in  which  tbe 
right  to  levy  by  distress  any  sums  claimed  on  account  of  that 
rate,  may  be  properly  controverted  ;  for  by  the  l9tii  sect,  of 
that  act,  a  form  of  avowry  is  given  in  case  of  a  distress  made : 
and  the  distress  under  that  statute  was  in  the  natore-of  an 
execution  ;  for  the  sums  assessed  for  the  relief  of  the  poor, 
are  by  the  4th  sect,  directed  to  be  levied  by  distress  andsofe ; 
aad  it  would  be  going  very  far  indeed  to  say  that  so  beneficial 
a  remedy  is  indirect|y  taken  away  by  the  general  words  of  the 
Stat.  94  Geo,  %  when  the  provisions  which  are  enacted  in  that 
statute  as  to  the  form  of  pleat  &c.  are  not  adapted  to  the  pro- 
ceedings in  replevin,;  and  though  it  was  truly  said  that  prior 
to  the  Stat.  27  Geo.  3,  c.  20,  a  demand  of  a  copy  of  the  war* 
lant  might  have  been  made,  and  notice  given  with  eflSect  to  ^  ^  . 
tbe  magistrate  before  the  distress  was  sold,  the  time  for  such  ^  . 
sale  being  then  indefinite,  yet  it  is  not  to  be  intended  that 
tbe  Legislature  would  have  passed  that  act  in  way  to  defeat 
the  remedy  by  replevin,  had  it  been  supposed  that  the  stat. 
34  Ceo.  S,  had  extended  to  it.  In  truth,  tbe  stat  2?  Geo.  2, 
leaves  the  question  upon  the  construction  of  tbe-stat.  34  Geo. 
2,  as  applied  to  a  poor's  rate,  where  it  was.  before;  for  ante* 
eedently  to  the  stat.  27  Geo.  2,  a  distress  taken  for  the  poor's 
rate  under  the  star.  43  EHz.  c.  2,s.  13>  might  have  been  sold 
imoiediately ;  andaxeplevin  in  aoch  case,  in  ocdertoserve 

the 
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1B05.        the  party,  must  have  been  soed  out  as  soon  as  possible  aft^ 
F  k^cft      ^^^  distress  made,  without  waiting  for  a  copy  of  the  warrant 
ae€iiui       or  the  giving  of  notice  to  the  magistrate :  and  from  the  in- 
Wtcaiici.      congruity  between  the  steps  required  and  provisions  directed 
by  the  stat.  24  Gto^  2,  and  the  proceedings  in  replevin,  in 
addition  to  the  reasons  before  given,  we  think  if,  was  not  in- 
tended by  4he  Legislature  that  the  provisions  of  the  stat.  24 
Geo.  S,c.  44,  should  extend  to  this  action  of  re|ilevin« 

Judgment  for  the  Plaintiff. 
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Roach  and  Another  asaimt  Wadham. 


Ftb.  izth.        The  same  against  the  same,  Executor  of  J.  Wadham, 

•Wh-f«  an  ei-  rpji£sE  were  actions  of  covenant  by  the  plainiifts,  the  one 
«ejed  to  a  trvf-  against  the  defendant  as  executor  ot  «/oAii  fraaAam  de- 
kim'**iS*hu'*  ceased,  for  certain  arrears  of  a.rent  charge,  alleged  to  be  doc 
hein,  to  the  nte  from  the  testator  in  his  lifetime  in  respect  of  a  certain  mes- 
and'fori^iei-  su age  and  other  hereditaments  called  the  Blackmoor's  Head; 
^f**  " '^'    .    and  the  other  against  the  defendant  as  assigneee,  for  other  ar- 

•DOttla  by  attvLf  /^  iii  %       f 

&C.  appoiot«  rears  or  the  said  rent  charge  alleged  io  have  become  due  from 
■ttclf^limiu^^  '''™  since  the  assignment  to  him.  The  fiist  count  of  the  de- 
to  then^eorjFT.  claratioo  against  the  defendant  as  exeputor,  after  stating  an 
ami  tbe  Mine'  indenture  of  the  24th  of  June,  1796,  hereafter  set  forth,  coq- 
coBTeyance  re-   yevine  the  said  messuas:e  and  hereditaments  subject  to  the 

■erved  a  certain  •      ^     ^  -»  -^  ^ 

fee-fkrmrantto  Said  rent  charge^  averred  uiat  all  the  estate,  right,  title,  io- 

Md  oontainert^a- ^^^**>  propcrty,  profit^  claim,  and  demand  wbatsosver  of 
covenant  by  Ff^.  fVm^  Watts,  of  and  in  one  undivided  moiety  of  the  said 
■ifnt,  for  tbe*  hereditaments,  by  appointment  and  conveyance  thereof,  le- 
S*hr*tii  t^FT*  g*"y  came  to  and  vested  in  John  IVadham  deceased,  where- 
took*a  vested     by  he  was  seised  ^thereof,  and  contiuued  so  seised  until  bis 

fee  liable  to  be 

diveited  liy  tbe  execution  of  bit  power  of  appoiDtment.  And  Jf*  haviai:  contracted  to 
tett  tbe  estate  afterwards  by  iudeatiirei  of  lease  and  release*  to  wbicli  he  and  hit  trai- 
tee  were  parties,  after  reciting  the  former  couvcyance,  the  trustee,  by  direction  of  W.  did 
grant,  bargain,  sei],  and  release,  and  W,  did  pwnt,bar|rain,ieJU alien,  release* ratify*  and  conftm, 
and'also  direct,  limit,  and  appoint  to  ihe  purchaser  anii  his  heirs  all  thrir  estate,  liile,  ioiereslt 
use,  trusty  Sec  in  law  and  equity,  subject  to  the  resen'ed  rent,  and  to  tlie  performance  of  cove- 
nants on  tbe  part  of  ff.  to  be  performed;  and  the  purchaser  also  covenanted  with  9F.  to  pay  tba 
■aid  rent,  and  to  indemnify  and  save  him  barrole^ci ;  held,  that  the  purchaser  took  the  estate  by 
tbe  appointment  of,  and  not  by  conveyance  from  W,  tlie  instruments  (a  lease  and  release) tlioofb 
more  commonly  and  properly  adapted  to  pass  an  interest,  and  contaiiiioi;  words  of  grant^for  tbst 
purpose,  yet  protVRSin^  in  terms  to  be  anapttointment ;  and  the  trustee  having  jaioed  init  by  the 
direction  of  ^.  which  was  unnecessary  if  it  bad  bee*i  intended  that  tbe  purchaser  shonld  taK^ 
an  estate  derived  rolyont  of  ihe  interest  of  W.\  and  it  being  obviously  for  the  benefit  of  the 
purchaser  te  taJce  by  apimintment,  and  such  appearing  upon  the  whole  to  have  been  the  inteatioa 
of  the  parties :  and  held  in  consequence,  that  the  defendant,  (the  heir»  devisee,. andeaecutov  of 
the  purchaser)  was  not  liable  in  covenant  for  rent  in  afrear,  either  a«  exCcutor  or  viis^ee  of  the 
fand,  which  was  bosnd  id  tbe  hands  of  fK*s.  appointee  by  IK's  oovcaaat* 

C  V9'  ]  ,  '  decease. 
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decease,  and  then  charged  that  10/  10$.  was  doe  in  his  life-        1S05. 
time,  viz.  on  the  2l8t  of  Dectmbtr^  1796,  for  a  moicH  of  the       £^][^ 
rent  charge  for  three  quarters  of  a  year,  contrary  to  the        agairnt 
covenant  of  William  Waits.   There  was  a  similar  count  as  to     Wadmait.* 
an  undivided  part,  for  which  rent  was  due  from  Wadham  to 
the  plaintiffs,  8cc.   The  defendant  pleaded  to  the  first  count, 
1.  Non  est  fact  urn,  and  that  all  the  estate,  right,  title,  and  in* 
tcrest  of  W.  Watts  in  one  undivided  moietv,  &c,  did  not  fcv 
appointment  and  conveyance  vest  in  J,  WadltPm,  deceased^ in 
manner  in  that  count  mentioned ;  and  pleaded  in  like  manner 
to  the  second  count  as  to  one  undivided  third  part ;  on  which 
issues  were  joined.     And  there  were  similar  counts  and  pteas 
in  the  other  action  against  the  defendant  as  assignee  of  the 
premisses.  These  causes  wer^  afterwards,  by  an  order  of  nisi 
priuSf  referred  to  Mr;  Puller  to  decide  betw^n  the  parties, 
as  if  they  had  heed  tried  at  law,  and  he  afterwards  made  hit 
award  ;  wherein,  after  stating  the  deed  of  the  24th  of  June^ 
1791,  and  also  deeds  of  lease  and  release,  of  the  23th  and 
26th  of  SeptembeTy  17g2,  after  mentioned,  and  that  Wadham 
the  testator  accepted  the  last-mentioned  conveyance,  and  that 
the  moieties  of  the  rent  charges  mentioned  in  the  said  decla- 
rations were  due  and  unpaid,  awarded  that  the  defendant  was 
not  liable  in  the  one  action  of  covenant  against  him  as  ex- 
ecutor of  John  Wadham,  deceased ;  nor  in  the  other  action, 
as  assignee  of  the  said  J,  Wadham  (of  whom  he  was  heir  and 
devisee) ;  Jt.  Wadham  the  deceased,  as  appointee  under  the 
deed  ofd6th6f  September,  1792,  of  the  estate  of  W.  Watts  in 
the  premisses  described  in  the  indenture  of  the  24th  of  June^ 
I79I,  not  being  liable  in  law  upon  the  covenant  made  by  W, 
Waits  with  the  plaintiffs.     A  rule  nisi  having  been  obtained 
for  setting  aside  the  award  as  contrary  to  law,  the  Court,      [  ^91  3 
when  cause  was  to  be  shewn,  directed  the  facts  to  be  stated 
in  the  form  of  a  case,  and  that  extracts  from  the  deeds,  so  far 
as  they  were  material  to  the  question,  should  be  set  tortb  ; 
which  were  as  follows  :— 

By  indentures  of  lease  and  release,  dated  the  23d  and 
d4thofjrflm^,  1791>  the  release  being  made  between  .JoAn 
Russ  of  the  first  part,  the  plaintiffs  of  the  second  part, 
Rachael  the  wife  of  John  PmUer  of  the  third  part,  Witliam 
Waits  of  the  fourth  part^  and  Thcmas  Coates  of  the  fifth 
part;  Rnss  being  seised  in  fee  of  one  undivided  third  part 
of  the  said  messuage  and  hereditaments;  and  the  plaintiffs 

being 
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laok  being  aeiied  in  fee  of  the  other  two  undivided  third  pnrli» 
jT^*  according  to  their  several  and  resp^tive  shares  and  interests 
iif»Atff  ihereittj  did  grant,  release,  and  convey  tlie  said  mesaaage^ 
fTAPWAu.  fcc.  unto  Thomai  CoMUi,  his  heirs  and  assigns  for  ever, 
'<  kak^ndum  the  same  unto  the  said  7%o«as  Coaia,  his  heirs 
and  assigns^  to  the  use  of  such  person  and  persons,  for  aach 
csute  and  estates,  by  such  parts,  shares,  and  proportions ; 
and  in  such  manner  and  form  as  the  said  J9^.  Waits  by  any 
deed  or  deeds,  writing  or  writings  under  his  hand  and  seal,  to 
be  by  him  duly  made  and  executed  in  the  presence  of,  and 
attested  by  two  or  more  credible  witnesses ;  or  by  his  last 
wijl,  &c.  shall  limit,  direct,  or  appoint,  give,  or  devise  the 
fan»e ;  and  for  want  of  such  limitation,  and  as  soon  ^  aocb 
limitation,  &c.  shall  cease  and  determine ;  and  as  to  soch 
part  and  parts  thereof  whereof  no  such  limitation,  difectioa^ 
or  appointment  shall  be  made,  to  the  only  proper  use  nnd 
behoof  of  the  said  William  Watts^  his  heirs  and  assigns  for 
evermorci  absolutely  discharged  from  the  several  uass,  traan, 
limitations,  provisoes,  and  agreements,  in  the  said  iadentaie 
of  settlement  contained  ;  to  be  bolden  of  the  chief  imda  of 
{  S9S  1  the  ffte  of  the  said  premisses,  iScc.  by  the  rents  and  senrioea 
therefore  due  and  of  right  accustomed.**  Jleddtmhum  aa 
follows ;  <^  Yielding  aqd  paying,  and  the  said  W.  Wain,  sind 
by  hb  direction  the  said  T.  Coaie$,  do,  and  each  of  ibeoa 
doth  grant  ont  of  the  said  messuage  and  hereditaments  heae« 
by  granted  and  released  unto  the  plaiotiffii,  their  beii»  and 
assigns  for  ever,  the  yearly  fee  farm  rant  or  reat*ohaigt  of 
S8/.  &c.  (payable  quarterly)  on  certain  days.'*  And  W. 
WaiU,  for  himself,  bb  heirs  and  assigns,  did  theneby  oa««^ 
nant  and  grant  to  and  with  the  plaintills,  their  heirs  mi4 
assigns  (amongst  other  things)  that  he,  Watts^  ht\%  beiss  awd 
'  assigns  would  pay,  or  cause  to  be  paid  to  the  plaimi^  ibair 
heh-s  and  assigns,  the  said  yearly  rent  of  £8/.  on  ibedf^And 
limes,  aod  in  manner  and  form  aforesaid*  By  tMa  dead  a 
rent  charge  of  14/.  was  in  like  manner  reservied  to  ffjtmi  That 
deed  also  contained  a  clause  of  distress,  and  proviso  lor  re* 
entry  in  case  of  non  payment  of  the  said  rent  chai^  sif  sS/« 
By  indentures  of  lease  and  release,  dated  the  fli^th  and  96lh 
of  September,  17<)?,  the  release  being  made  between  the  asad' 
W.  Wattt  of  the  first  part,  Janus  ShoopMrnt  (a  tmstee  for 
Watts  as  to  other  hereditaments  comprized  in  the  detd  poir 
stating)  of  the  second  part,  the  aforesaid  7t  d^^Asi  oClha 

ihifd 
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third  part,  (he  defendant's  testator  J.  WadiMm  fbiif  who  dill        1«^ 

Qot  execute  the  deeds)  and  one  7*.  Stevent  of  the  foyrtli^  port, 

J.  Powell  (a  tniBtee  to  bar  dower  named  by  J.  Wadkam  the 

testator,  and  the  said  Stevens)  of  the  fifih  part,  T.  Jmu  fA 

mortgagee  for  a  term  of  f  000  years,  created  by  said  fTaUi  im 

the  hereditaments  conveyed  to  him  by  the  indeature  befor* 

stated)  of  the  sixth  part^  and  R.  Bolger  (a  trustee  oaaied 

on  behalf  of  said  Wadham  the  testator^  and  the  said  SUtftm 

as  to  the  remainder  of  the  said  mortgage  term  intended  to 

be  thereby  assigned  to  attend  the  inheritance)  of  the  seventh      [  M3  } 

psrt.  After  reciting  the  indentures  oF  lease  and  release  before 

stated,  and  the  mortgage  of  the  said  hereditaments  grantedl 

by  the  said  Watts  to  the  said  Jones  for  1000  years,  for  se« 

caring  5001.  and  interest,  by  indenture  dated  the  19th  of 

JfTtl  then  last ;  also  reciting  a  contract  dated  the  l8th  of 

itay  then  last,  whereby  the  said  Watts  covenanted  with  the 

said  Wadham  the  testator,  and  the  said  Stevens,  on  or  before 

the  18th  of  June  then  next,  to  convey  to  them,  their  bein, 

and  assigns,  as  tenanta  in  common  {iniir  aiia)  the  albreaaM 

masnage  and  hereditaments ;  and  whereby  in  considerattoa 

thereof,  the  said  Wadham  and  Sievtns  covenanted  each  for 

himself,  his  heirs,  executors,  ftc.  with  the  said  Watts  to  pay 

to  him  on  the  execution  of  such  conveyance  lObol.  viz.'one 

moiety  thereof  by   Wadham,  his  heirs,  executors,  tec. ;  and 

the  other  moiety  by  Stevens,  bis  heirs,  executors,  ftc. ;  and 

also  out  of  the  first  ground  rents  to  be  reserved  out  of  all 

the  said  ground,  from  any  other  grant  to  be  made  over  and 

aboTe  (inter  alia)  the  yearly  sum  of  4ffff  payable  out  of  the 

gronnd  granted  by  Jttiir  and  Panter,  to  convey  to  Waito^ 

his  heirs  and  assigns^  ground  rents  of  a  certain  amount:  rev 

citing  also,  that  by  lease  and  release,  bearing  date  with  the 

deed  now  stating  the  whole  of  the  said  contract  of  the  iSth 

of  May  had  been  carried  into  execution,  except  the  eonveyw 

ance  of  the  hereditaments  bereieafter  conveyed ;  reciting 

tlso  that  there  was  then  due  to  the  said  Jones,  on  his  said 

secority,  500/.  which  it  had  been  agreed  c^hould  be  paid  out 

of  the  said  lOOO/.  mentioned  in  the  said  contract;  it  is  wit* 

aessed,  that  in  full  performance  of  the  said  contract  of  the 

l8th  of  May,  and  {in  consideration  of  500IL   paid  to  the 

said   Watts  by  the  said  Wadham    (being  the  same  sum 

as  in  the  said  indenture  or  equal  date  is  mentioned  to  be 

paid  by  Lockier  to  Watt9),  and  in  Gon^ideraUoa  of  SOOt.     C  t94  ^ 

•  ''."■■  ' '  ■  ■    •      *        . 

to 
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1S05.        lo  the  said  Jon^s  paid  by  Stevens  by  directioa  of  Waits,  ibe 
u"^[]^       wid  Cqfile$,  hjr  directioD  6f  W.  Wattty  did  according  to  his 
estate  and  interest^  bargaiD,  sell^aad  release^and  the  said  W. 
li^^s  did  grant,  bargain,  sell/ alien,  release,  ratify,  and  con- 
firm, and  also  limit,  direct,  and  appoint  unto  the  suid  Wadham 
the  testator,  Stccent  and  Pcwell^  aad  to  their  heirs  and  assigns 
for  eTar,  tbf  said  messuage  and  hereditaments  oomprized  in 
the  indentures. first  before  stated,  and  all  the  estate,  rights 
title,  interest,  use,  trust,  possession,  freehold   iuberitunce, 
property^  benefit,  and  eqaity  of  redemption,  challenge,  claim, 
and  demahd  whatsoever,  both  at  law  and  in  equity,  and 
Otherwise  however,  of  the  said    W.  Watts  and  2'.  Coata 
respectively,  and  of  each  and  every  of  them,  of,  in,  to^  and  oat 
of  the  said  hereditaments  and  pi'emisses,.&c.  to  hold  ilie  same 
unto  the  said  Wadham,  the  testator,  and  the  s9i\A  Stttens  and 
P^welly  and  the  heirs  and  assigns  of  the  said  Wadham  ^^i 
Stevens  for  ever,  as  tenants  in  common ;  in  trust,  as  to  the 
estate  of  Puwelly  for  Wadham  Stevens^  their  heirs  and  assigns 
as  tenants  in  common ;  in  trust  as  to  the  estate  of  FoucU  for 
Wmdham  and  Stevens,  their  heirs  and  assigns  as  tenants  in 
•common,  aubject  nevertheless  as  to  the  said  messuage  and  het 
yeditaments  called  the  Blackmoot^s  Head  to  the  payment  oftbe 
aaid  yearly  fee  farm  rent  of  42/.  reserved  by  the  said  iiidentures 
of  lease  and  release  of  the  23d  and  S4th  of  June,  17g  I,  and  to 
the  powers  and  remedies  therein  contained  for  enforcing  the 
payment  thereof  when  in  arrear,  and  to  the  performance  of  ibe 
covenants  in  the  said  indenture  of  release  contained,  which 
thenceforth  on  the  part  and  behalf  of  the  said  W.  Wathy  his 
lieirs,and  assigns  ought  to  be  paid/ observed,  and  performed. 
And  in  the  said  indenture  iscontained^the  following  covenant: 
And  the  said  John  Wadluim  and  T.  Stevens  for  iheipselves  se* 
[  f  Of  J      verally,  and  for  their  several  and  respective  heir|,  executors 
&c*  did  covenant  and  agree  with  the  said  W»  fFbr<<s,|his  beirs 
and  assigns, ''  in  equal  sharea  and  proportions,  well  and  Iralj 
to  pay  the  said  fee  farm  rent  of  4S/,  sp  reserved,  &c.  by  the  in- 
dentures of  1791,  t.  e.  one  moiety  thereof  by  the  said  Johu 
Wadham,  his  heirs  and  assigns,  and  the  other  n^oiety  thereof 
by  the  said   T.  Sieuns,  his  heirs  and  assigns :  and  also  to 
iuifil  and  keep  all  and  every    the  covenaixts,  clauses,  pro- 
visoes, and  agreements  contained  in  the  said  indenture  of 
release  of  179^»  on  the  part  of  the  said  W.  Waits,  bis  beirs 
^^       or  assigns^  to  be  performed,  &c*  \  and  from  the  paymept  of  : 

th«; 
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the  said  yearly  fee  farm  rent  of  4?/.  and  the  performanoeof 
the  said  covenants,  Sec.  and  all  actions,  &c«  charges,  da« 
mages,  and  expences  on  account  of  the  same  rent,  covenantty  ^ 
&c.   and  agreements,  or  othertvise  relating  thereto,  to  keep 
barmless,  &c.  and  indemnrfy,   Sec.   the  said  JV.  WatU,  bis 
heirs,  execators,  and  administrators,*'  8cc.     Wadham^  the 
testator,  died,  not  having  parted  with,  ^old,  or  in  anywise 
aliened  the  abovementioned  premisses,  and  left  the  defend* 
ant  sole  devisee  in  fee  of  alt  his  real  estates,  messuages, 
lands,  and  hereditaments  in  possession,  reversion,  remain- 
der, or  expectancy,  and  of  all  bis  copyhold  and  personal, 
estate  and  property  ;  and  appointed  him  sole  executor  there- 
of.    The  defendant  provecl  the  said  will.    The  premisses 
In  question  are  not  particularly  mentioned  in  the  will.   After 
the  del&th  of  Wadham  the  testator,  one  moiety  of  the  said  fee** 
farm 'rent  of  S8/.  for  three  years,  amounting  to  18/.  became 
due,  and  still  is  unpaid  to  the  plaintiffs.     The  question  for 
the  opinion  of  the  Court  was,  Whether  the  defendant,  as 
executor,  or  devisee  of  the  testytof  J.  Wadham^  were  liable 
in  law  to  an  action  of  covenant  upon  the  said  covenant 
made  by  Watts  oi^der  the  conveyance  before  stated  ?     If 
the  Court  should  be  of  opinion  that  he  was,  the  rule  for 
setting  aside  the  award  was  to  be  made  absolute  :  if  not,  it 
was  to  be  discharged. 

Danger,  for  the  plaintifls,  after  stating  the  question  to 
be,  Whether  the  indentures  of  lease  and  release  of  the  S5tbi 
and  S6th  of  Srpl^m^er,  1798,  were  to  be  taken  only  as  an 
exectition  of  the  power  supposed  to  be  reserved  to  Watts  by 
the  deeds  of  the  23d  and  S4th  of  June,  1791  ?  in  which  case 
he  admitted.  That  the  actions  could  not  be  maintained^ 
contended,  ]flt,That  Watts  having  a  fee  tinder  the  deeds  of 
179l,defea2able'ohly  by  this  supposed  power,  of  which  be 
himself  was  the  donee,  and  which  operated  only  on  his  own 
estate>  the  power  was  nugatory,  and  his  conveyance  neces- 
sarily operated  on  his  interest.  The  habendmnxn  the  deeds 
of  1791,  is  to  T.  Coates  aqd  his  heirs,  to  the  use  of  such 
persons,  and  for  such  estates,  &c.  as  W.  Watts  should  by 
deed  or  will  appoint;  and  for  default  of  appointment  to  him 
in  fee.    Then,  according  to  Doe  v.  ffillit  (a),  he  took  a  fee 

s 

defeazable  by  the  execution  of  this  power,  if  it  be  one* 
The  same  doctrine  was  laid  down  by  the  Master  of  the  Rolls 

(•)  4  Tern  Rap.  39,  64,  5. 
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.  \9M*       ID  Mmminii  v.  Mumidrctt  («)-    Bat  he  there  cotuideced, 
'no^^       That  ander  a  liantatiua  before  marriage  of  aa  estate  to  sacb 
fyfaii       am  as  the  haabaad  should  bj  deed-  or  will  appoint ;  and  ia 
*^"*     deiaalt  of  appoiatmeat  ip  him  iu  fee^  ^he  power  of  appoint* 
nseat  was  merely  nugatory,  aod  nothing  distinct  or  differeol 
firpRi  the  fee :  and  he  held  that  a  purchaser  after  marriage 
took  svtqect  lo  the  right  of  dower ;  tiiough  thatopioion  was 
ttkimatelj  fomed  upon  the  terms  of  the  conveyance  which 
£  897  ]     he  thought  ware  adapted  to  pass  the  husband^  interest  in  the 
estate,  and  aol  by  way  of  appointment.     He  referred)  bow« 
ever,  to  GodkUl  v.  Brigham  (&)•  as  shewing  that  a  power 
added  to  a  fee  was  merely  void.    A  power  was  there  dc6aed 
in  tke  argument  to  be  *^  an  authority  given  to  one  person  to 
be  exercised  over  ibe  estate  of  another ;  and  this  was  after- 
wards confirmed  by  Eyrty  C.  J.  and  Bulkr  J-    And  it  waa 
said,  That  there  was  no  case  where  aa  autlioriiy  to  be.ezer* 
oised  over  tlie  estate  of  the  donee  bad  beep  construed  to  be 
a  power :  and  this  is  consistent  with  the  reason  of  the  thing  ; 
fer  what  a  person  does  with  liis  own  estate^  is  by  the  inhe* 
##nt  foiTce  of  Ims  seisin  and  interest  in  it,  and  not  by  any 
power  superadded  to.  his  intetest.     Powers  oparale  as  ap« 
^iotmenis  of  uses;  and  the  execuiioo  of  them  is  upheld  bj 
an  artificial  system  boilt  jipoo  the  natuie  of  uses ;  all  whieh 
is  superfluous  where  the  conveyance  do^  notinog  mora  tbais 
.    what  the  owoer^s  interest  ia  the.  estate  would  anabla  him  to 
do  t  and  here  Wait$  had  the  legal  estate  in  fee,  aad  tbo 
power  gave  him  no  additional  dominioo  over  the  fsstatff.  Hm 
eotiid  not  be  said  to  hold  an  esute  in  fee  simple  defeaaaUe 
by  fhe  eMTcise  of  a  rig^  which  ia  the  .natural  conseqaanc^ 
of  sueh  an  estate.    The  legal  eseroise  of  a  right  attacheit 
hf  law  to  an  escala  eanaot  be  deaned  to  destroy  tiie  estata« 
And  though  Lord  Alttmkjft  when  Master  of  the  RoUs^^gav^ 
It  as  bis  opinion'  in  Car  v.  Chmmbtrlain  (cj  that  such  a  power 
is  no€  iaeoasislent  witli  a  fee,  and  so  far  overruled  GodhUt 
v«  Brigkum ;  yat  tbe  principle  of  the  latter  case  was  subse- 
quently reeogmaod  hj  the  present  Master  of  the  KoHs  in 
Mmndreti  v.  Jlfimndnit  (^) ;  who  said  that  a  pover  followed 
by  a  limkatNm  of  the  fee  mast  be  absorbed  Ib  the  fea^  w(uok 
'  298  J     inelades  evary  power.    But,  idly,  SupposMig  tV^fti  to  bav^ 
bad  bolh  a  powar  and  i^ii  ioteresti  the  estate  oooveyad  by  biaa 


(a)  7  Vet.  Jua.  5<7t  $1%$  }•  (*)  i  Boi .  et  PdIL  X9Z. 

(c)  4  Vet.  jum  Sju  (4)  7  fei.  jsa.  5S3« 
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\\}oV  cflfect  out  of  his  interest,  and  not  out  of  his  j)6wer.        1805. 
Wdttt  having  a  complete  fee,  subject  to  the  charge^  created 
bjthe  dee^§  of  1791,  had  the  full  and  uncontrolled  domi« 
nion  over  his  estate.  Thus  circumstanced^  he  first  mortgaged 
fdir  500  years,  then  contracted  to  sell,  and  finally,  in  Sep" 
tember,  J792,  conveyed  away  the  property.    The  mode  of 
conveyance  was  by  lease  and  release,  which  is  better  s&dapt« 
ed  for  transferring  an  interest  than  for  executing  a  power. 
If  he  bad  meant  merely  to  execute  bis  power,  he  would  hiive 
done  it  at  once  by  a  deed  of  appointmetiti  and  ther^  would 
have  been  no  necessity  to  have  first  pat  the  purchaser  in 
possession  by  lease.     Nor  does  it  appear  that  he  meant  to 
exempt  the  assignees  from  the  payment  of  the  rent;  for  by 
that  viefc-y  deed  they  covenant  to  pay  it,  and  to  indemnify' 
ffatis.    The  Court  will,  if  they  cdn,  make  the  deed  operate 
according  to  the  intention ;  and  if  it  be  not  necessarily  con« 
fined  to  an  execution  of  the  power^  it  will  operate  on  the  inte- 
rest. Now,  the  first,  which  are  the  operative  words,  are  words 
of  conveyance ;  viz.  ^*  grant,  bargain,  sell,  alien,  release,  rati* 
fy,  aud  confirm  ;''  the  others  are  only  thrown  in' by  way  of 
caution.  The  rule  laid  down  in  Parker  v.  Keti  [a)  and  recog- 
nised by  Lord  Kenyan  when  at  the  Rolls,  in  Andrews  v.  jffm- 
mett  (b)j  is, ''  That  where  one  has  interest  and  an  authority  to- 
gether, and  he  does  an  act  generally,  it  shall  be  construed  in 
relation  to  his  interest  and  not  to  his  authority .''    The  same     f  299  J 
point  is  laid  down  in  Colet  v.  Bishop  of  Coventry  {c)^  founded 
on  Sir  E.  Clerks  case  [d) ;  in  which,  according  to  the  second 
resolution^  the  act  was  ruled  to  take  effect  out  of  the  interest, 
sHho'  by  that  construction  it  was  rendered  void  as  to  one  third : 
but,  upon  this  point,  the  case  of  Cox  v.  Chamberlaine  {e)  is  de- 
cisive. There,  one  who  had  an  interest  and  also  a  power  (the 
estate  being  conveyed  to  such  nses  as  he  should  appoint, 
and  in  default  of  appointment  to  him  in  fee)  by  lease  and 
release  '^  in  pursuance  of  all  powers  in  him  vested,  did  grant, 
bargain,  sell,  alien,  remise,  release,  and  confirm,  limit,  de- 
clare, and  appoint**  the  estate,  &c.  \  and  held  that  the  con« 
veyance  was  to  be  taken  m  passing  his  interest,  and  not  as 
an  execution  of  bis  power.    The  Master  of  the  Rolls  there 
relied  upon  the  mode  taken  for  passing  the  estate,  which  was 

W  1  Bro.  Chan.  Cai.  300.    The  lasM  rale  "Was  itoogiiiaed  la  Roe  if.  Eatt 
•r  Berkdey  «  Tke  Bishop  or  York»aate,  io8. 
(c)  Hob.  159.  (tf)  6  Rep.  i7f  b.  {•)  ^Ym^im^^u 
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not  by  expressly  declaring,  ihjit  in  pursuance  of  hi»   power 
he  appointed,  but  by  the  conveyance  of  lease  and  release, 
in  which  he  used  words  that  could  not  at  all  apply  to  the 
power.    It  is  true  that  an  objection  was  there'^intimated, 
that  as  an  execution  of  the  power  the.  deed  would  have  been 
invalid,  as  vesting  a  trust-estate  instead  of  a  legal  ^estate  as 
required  by  the  power  ;  however,  the  Master  of  theKolls  de- 
clined deterosining  that  point;  but,  in  this  case,  one  of  the 
remedies,  and  the  natural  and  proper  remedy  for  the  rent, 
would  be  taken  away  by  holding  this  to  be  an  execution  of 
the  power  ;  and  thereby  too,  the  takers  under  the  deeds  of 
1792,  will  not  be  subject  to  the  performany^e  of  the  cove- 
nants  made  by  fVattij  which  it  was  expressly  stipulated  that 
they  should  :  for  the  covenant  of  indemnity  is  only  in  case 
the  parties  should  elect  to  proceed  against  Watts.     It  may 
be  said  that  the  power  is  recited  in  the  deed  of  1792;  but 
it  is  no  otherwise  so  than  by  the  recital  of  the  incfenturesof 
1791  ;  and  the  interest  being  therein  recited  as. well  as  the 
power,  nothing  can  be  concluded  from  thence.     And  in  Cox 
y.  Chamberlain^  the  party  stated  that  he  did  the  act  in  pur- 
suance of  all  powers  vested  in  him. 

Abbott,  contra,  admitted  that  the  authorities  went  to  sus- 
tain the  argument  that'  the  fee  vested  in  fFatts  ;  but  con- 
tended that  the  deeds  of  1792  were  an  execution  of  his 
power  and  not  a  conveyance  of  his  interest;  and  that  the 
covenant  for  the  payment  of  the  rent  charge  did  not  pass 
with  the  estate,  though  the  plaintiffs  were  not  without  re- 
medy; for  they  might  distrain  or  re-enter,  or  sue  tVatts 
upon  his  express  covenant.  It  is  not,  however,  disputed, 
That  if  Wadham  the  Elder  toofe  by  appointment,  this  action 
is  not  maintainable  {a)  ;  for  then  be  had  not  the  estate  of 
Watts,  but  took"  as  if  the  original  conveyance  had  been  made 
to  himself.  Now,  here  all  the  circumstances  shew  that  the 
parties  to  th^  deeds  of  M^l  contemplated  the  execation  of 
the  power  given  to  Watts.  The  premisses  were  conveyed 
to  Coates  to  the  use  of  such  person,  and  for  such  estate,  kc, 
as  Watts,  the  covenantor,  should  by  deed,  &c.  direct,  limit, 
and  appoint.  Then  in  the  deed  of  1792  the  former  convey- 
ance is  recited,  and  Coates  grants  and  releases ;  and  PFaits 

s(a)  Vide  Webb,  v,  Rassel,  3  Term  R«p,  401.  per  Lord  Kenyon,  C.  J. 
•«  It  ii  not  •ttfficieat  that  a  ooTeaant  it  coaoernio^  the  land ;  but,  in  order  to 
make  it  run  with  the  land,  Uiers  aast  be  a  privity  of  estate  between  tlie  core- 
a^Plini;  partici/'.        .^ 
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targains,  &c,  and  also  livnits  and  appoints :  these  latter  1805. 
words  can  only  refer  to  the  execution  of  the  power  ;  nor  can  ji^m 
the  conveyance  by  WdUs  operate  in  any  other  way;  though  againu 
if  it  were  considered  as  a  conveyance  by  Coates,  with  the  Wa»ham. 
consent  of  JVattSy  still  the  defendant  would  not  be  charge*  L  ^^  J 
able  in  this  action,  because  he  is  not  sued  as  the  assignee  of 
fVatls.  The  case  of  Goodhill  v.  Brigham  (a)  went  upon 
ihis^  that  a  power  given  to  Viftmt  covert  by' will,  to  dispose 
of  an  estate  in  fee  before  given  to  her  by  the  same  will,  was 
inconsistent  with  such  estate  ;  but  the  doctrine  of  that  case 
was  much  doubted  in  Cox  v.  Chamberlain  (&) ;  and  though 
said  to  be  afterwards  recognized  in  Mauudrell  v.  Maun^ 
irtll  (c),  yet  the  latter  having  been  since  reversed  in  the 
House  of  Lords',  the  doctrine  of  Cox  v.  Chamber  lain  y  that 
such  a  power  of  apix>intment  is  not  inconsistent  with  an  in* 
terest  in  the  fee,  stands  confirmed.  Then,  Sdly^  Admitting 
that  by  such  a  conveyance  as  this  Watts  might  have  convey- 
ed an  interest ;  yet  as  he  might  also  have  limited  a  use,  and 
it  appears  that  he  contemplated  the  latter,  therefore  the 
Court  will  construe  the  deed  atcordingi-y.  Sir  E.  Clere*% 
case  (ji)  went  on  the  ground  that  the  party  intended  to  pass 
an  interest ;  and  stress  was  laid  on  his  having  devised  the 
land  as  owner  without  any  reference  to  his  authority.  Now 
ijere  there  is  an  express  reference  to  the  authority  by  the 
words  of  directlofiy  litnitation,  and  appointment.  So  this 
case  is  also  distinguishable  from  Cox  v.  Chamberlain  (e); 
for  there  the  deed  was  irregular  as  an  execution  of  the 
power,  and  good  only  as  passing  an  interest:  the  objection, 
therefore,  went  to  invalidate  the  deed.  There  too  the  trus- 
tee was  no  party  to  the  conveyance  as  heie ;  but  taking  the 
conveyance  to  be  adapted  to  either  purpose,  tire  Court  will  % 

so  construe  it  as  will  best  promdtc  the  object  of  the  parties. 
And  it  is  well  known  that  conveyances  are  made  in  this  fonOj  [  302  J 
iu  order  to  enable  the  purchaser  to  bar  the  dower  of  the  wife 
of  the  veiidor,  and  to  prevent  the  necessity  of  levying  a 
fine;  and  though,  if  the  purchaser.be  well  advised,  he  will 
only  have  words  in  the  deed  to  limit  the  use,  yet  it  is  more 
common  to  include  all  the  words  of  grant,  &c.  here  found, 
»nd  to  make  the  trustee  a  party.  [^iMZorencey  J.  observed^ 
That  there  was  another  mode  of  conveyance  sometimes  used 

(a)  I  Bos.  et  Pull.  194.        (ft)  4  Ves.  jun.  ^37.        (c)  7  Yet.  joo.  567. 
(rf)  6  Rep.  17,  b.  {e)  4  Yes.  juD.  6ji. 
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to  prevent  the  rigiii  of  dower^  which  was  to  ctu^ypj  lo  i 
trustee  to  uses  for;  such  purposes  as  the  purchaser  shall  apt 
poiDt^  and  iu  the  ^ean  tiiiie  and  until  appointoieiit  to  thie 
purchaser  for  life,  &c.] 

Dampier,  in  repljj  said.  That  on  the  secojod  gronpd,  the 
case  was  resolved  into  a  question  of  intention.  (J^nd  being 
iLsked  by  the  Court  what  the  object  of  the  parti^jiD  casting 
the  conyejance  into  this  form  could  be,  unless  to  b|ur  dower) 
he  admitted  that  that  might  have  been  one  of  the  objects; 
but  another  object  was  to  enable  the  owner  to  fpake  tha 
estate  liable  to  the  rent  charge^  and  not  to  rest  only  on  the 
security  of  ihe  covenant  of  the  party  :  and  this  intent  was 
evidenced  by  the  covenants  to  pay  the  rents. 

Lord  £LLaNB0K0UGH»  C.  J.  then  said,  This  is  a  convey- 
ance  with  a  double  aspect,  having  words,  which  indicate  an 
Intention  to  pass  an  interest  and  to  limite  iin  use,  and  to 
be  taken  either  as  a  conveyance  ot  as  an  appointment.  We 
will,  therefore,  look  into  the  deeds  and  see  which  is  the  pice- 
dominant  intention;  and  afterwards  his  lordship  delivered 
the  opinion  of  the  Court.  The  short  statement  pf  tbw 
cases  is  as  foliovfs :— rBy  certain  indentures  pf  leas^  and  re- 
lease, dated  the  2Sd  and  24th  of  Juncy  1791,  the  release 
^eing  made  between 'JbA/t  Ru$s  of  the  first  part ;-  th^  pluiqtiiis 
of  the  second  part ;  Jtachael^  w  ife  of  John  Punter ,  of  the  third 
part;  JVm.  Watts  of  ^he  fourth  part;  and  Thomaz  Coates  of  the 
fifth  part :  ^RusSj  who  was  seised  of  one  undivided  t^ird  pact 
of  a  certain  messuage  and  lands ;  and  the  plaintiffs  who 
were  seised  of  the  two  other  undivided  thirdparts  thereof,  ac- 
cording  to  their  respective  interests,  conveyed  the  same  to 
Coates^  his  heirs,  and  assigns,  habendum  to  him,  his  heirs, 
and  assigns,  to  the  use  of  such  persons,  and  for  such  estates  as 
JVilliam  ff^atts  by  any  deed  attested  by  two  credible  wit* 
nesses,  or  by  his  last  will,  should  limif,  direct^  or  afjfoint; 
and  for  want  of  such  limitation,  (o  the  only  proper  us^  and 
behoof  of  Wm,  fVaits^  bis  heirs  and  assigns  for  ever,  yielding 
and  paying  ^o  the  plaintifiSt,  their  heirs  snd  assigns  forever,  the 
yearly  fee  farm  rent  or  rent  charge  of  S8/.  on  certain  dayj 
therein  menii(5ned  \  which  rent  IVilkam  Waits  for  himself, 
his  heirs,  9./id  assigns,  covenanted  to  pay  to.  the  plaM^tifij 
their  heirs  and  assigns,  on  the  days  and  times  meotion^  in 
the.deed  ;  and  by  the  deed,  a  rent  charge  of  J4/.  is  in  like 
manner  reserved  to  Russ,  who  was  seised  of  the  other  nodi* 
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jiitd  third  part ;  and  there  are  powers  of  distress  and  re«  I90f. 
entry  for  non-payment.  By  indentures  of  lease  and  release^  jT"""*" 
dated  respectively  the  25th  and  26th  of  September^  1792  ,  j^ainu 
(be  release  beinie:  made  between  the  said  William  W(itt%  of  v^Pl^.^^ 
the  first  part;  Jamti  Shoopholmt  of  the  second  part;  the 
^^xAThomat  Coates  of  the  third  part;  the  defendant's  testa- 
tor,  John  JV^dham,  and  one  Thomas  Stevens,  of  the  fourth 
part;  and  ^Joseph  Powell^  a  trustee  to  bar  dpwer^  of  the  fifth 
part|  and  other  persons  whom  it  is  not  necessary  to  state ; 
fpr  certain  considerations  therein  mentioned,  the  said  Coate^ 
hy  the  direction  of  fVatiSy  did,  according  to  his  estate  and 
interest^  bargain^  tell,  ani  release;  and  the  said  fVatts  did  [  904  ] 
grantf  bargain,  sell,  and  release,  ratify,  and  confirm ;  and 
also  Up^it,  direciy  and  appoint,  unto  the  said  Wadhani  thp 
testator,  Sievens^  and  Powell,  and  to  their  heirs  and  assigns 
for  ever,  the  said  messuage  and  land  to  hold  to  them  in  fee 
lis  tenants  in  common^  subject  nevertheless  to  the  paynfieot 
pf  the  said  yearly  fee-farm  r^nts  of  42/.  and  to  the  perform* 
aoce  of  the  covenants  in  the  indenture  of  the  23d  and  34th 
oiJun^j  179 If  on  the  part  und  behalf  of  the  said  fFilliam^ 
WaitSj  bis  heirs  and  assigns,  to  be  observed  and  performed : 
and  the  said  Wn^dham  and  Stevens  did  by  the  said  indenture  of 
1793,  covenant  with  fFm.  WiattSy  his  heirs  and  assigns  in  equ^l 
ibaref  tod  proportions,  to  pay  the  fee  farm  rents  of  4%/.  and 
perform,  fulfil,  and  keep  all  and  every  the  covenants,  clauses^ 
provisoes,  and  agreements,  contained  in  th^  said  iadentare  o^ 
1791 ,  ifhich  by  Watts,  his  heirs,  and  assigns,  ought  to  be  per* 
foimed  or  fulfilled ;  and  to  keep  the  said  Watts^  his  heirs,  exer 
cutors,  and  administrators,  indemnified  and  saved  harmleit 
from  all  damages  on  account  of  the  same  rent  and  cove* 
nants.  Wadham^  the  testator,  afterwards  made  his  will^  by 
which  he  made  the  defendant  his  sole  devisee  and  executor, 
fod  died  without  revoking  it.  The  defendant  proved  the 
will;  and  afterwards  one  moiety  of  the  said  rent  of  282.  for 
three  year9,  amounting  to  42/.  became  due  to  the  plaintiffs; 
to  recover  which  the  present  actions,  one  against  the  de- 
fendant charging  him  as  assignee,  and  the  otb^r  against  him 
in  his  character  of  executor  to  Wadham  the  testator,  were 
bro^ghf ;  and  they  were  referred  to  Mr.  Puller^  who  by  h\w 
award,  dated  the  Slst  of  May,  ici02,  determined  that  the 
defendant  was  not  liable  in  either  pf  the  actions ;  John 
W^^m  the  fildeir  b^iogi  in  his  opinion^  as  appointee  of  the 


305 


CASES  IN  HILARY  TERM, 


}805. 


IRoAca 


[  306  ] 


estate  of  Wm.  Watts,  not  liable  in  lavir  upon  tlic  covenants 
made  by  the  said  Wm.  Watts.     Mr.  Puller,  having  stated 
the  indentures  of  J79l  and  17J)2  at  large  in  his  award,  has 
given  the  plaintiffs  an  opportunity  of  taking  the  opinion  of 
the  Court  upon  the  propriety  of  his  decision,  by  a  motion 
to  set  his  award  aside.     It  was  admitted  by  the  counsel  for 
the  defendant  that  the  conveyance  to  fVatts  vested  in  him 
an  estate  in  fee  simple,  liable  to  be  divested  by  an  exercise 
of  the  power  of  appointment  (and  which  he  contended  had 
been  done);  and  though  the  plaintiffs*  counsel  at  first  in- 
sisted that  the  power  was  nugatory,  and   that  the  convey^ 
ance  necessarily  operated  on  the  interest  of  JVattSy  yet  he  af- 
terwards abandoned  that  ground   in   his  reply,  and  agreed 
that  the  only  point  was,  Whether  the  conveyance  operated 
on  the  interest  wh \ch  IVatts  had,  or  as  an  execution  of  the 
power  ;  and  that  it  was  a  question  of  mere  intention  ;  and  if 
that  be  so,  it  ouglit  to  appear   very  clearly  that  the  cove- 
nants and  provisions  in. the  deeds  cannot  take  effect  if  the 
conveyance  should  be  holden  to  operate  as  an  appointment, 
in  order  to  authorize  the  Court  so  to  determine  where  the 
instrument  in  its*  terms  professes  to  make  an  appointment; 
and  where  CoateSy '  the  trustee,  joins  in  the  conveyance/'  and 
by  the  direction  of  Watts,  bargains,  sells,  and  releases  to  Wad" 
ham.  Had  it  been  the  intention  of  the  "parties  that  the  estate 
which  Wadham  was  to  take  should  be  derived  but  of  the  interest 
which  Watts  hud,  it  would  have  been  wholly  unnecessary  that 
Coatts  should  have  been  a  pnrty  to  the  deed;  his  being  madea 
party  to  it  shews  that  something  was  to  be  taken  by  way  of  ap- 
pointment; and  if  any  thing,  tlicre  is  nothing  from  whence 
triiere  can  be  collected  an  intention  that  less  than  the  whole 
'should  pass  by  those  means  :  the  reason  for  which  is  obvious, 
as  it  tniglit  pi  event  such  objections  to  the  title  as  might  be 
made  if  ii  wcie  derived  immcdiatclv  from  Watts,    The  cove- 
nants  in  the  deed  of  179'i  do  not  appear  to  us  at  all  to  militate 
with  Ibis  construction  ;  for  had  it  been  the  intention  of  ilie 
parties  that   Wud/iam  should  take  as  the  assignee  of  WattSy 
such  covenant  on  the  part  of  Wadhani  would  have  been  less 
necessary  than  if  he  were  intendedao  take  as  appointee ;  for 
in  tlie  former  case  Watts  would  have  had  some  security  that 
he  would  not  he  called  upon  to  pay  this  rent,   arising  from 
liie  circumstance  of  Wadham^s  being  liable  to  be  sued  by 

Roach;  \)\x\.  whether  t^e  conveyance  were  intended  to  ope- 
rate 
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rate  ia  the  one  way  oi"  the  other,  these  covetiants  were  fit        1805. 
and  proper  for  the  security  of  fFa^/s ;  for  \i  IVadham  were        tT""^ 
the  assignee,  and  Hable  to  -be  sued  in  covenant,  Roach,  if       af^ainst 
Wadham  did  not  pay  the  rent,  might  sue  IVatU  on  his  cove-      Wadham. 
nant  to  pay  it;  and  in  that  case  W'adham^  covenant  was 
proper  for  lVatU\  indemnity ;  and,  if  Wadham  were  not  lia- 
ble  to  be  sued  by  Roach,  and  it  was  nevertheless  the  inten* 
tioD  of  the  parties  that  Wadham  should  pay  the  rent,  a  co-  ^ 
Tenant  from  him  to  Watts  to  pay  such  rent,   and  to  in4cm- 
nify  Watts  therefrom,   became  the  more  necessary.     Th« 
making  Watts'pm  in  the  lease  an<f  release  of  the  25ih  and      *   , 
f6th  September y    1792,  as  a  part}'  conveying,  proceeded,  as 
we  conceive,  only  from  the  common   caution  of  conveyan- 
cers, who,  where  a  man   has  a  power  of  appointment  over 
land  as  well  as  an  interest  in  it,  make  hi  in  both  appoint  and 
convey,  in  order  (hat  if  there  should  be  any  defect  in  the 
creation,  continuance,  or  exequiion  of  the  power,  the  con- 
veyance  may  operate  upon   his  estate  and  interest.     For 
these  reasons,  we  are  of' opinion  that  the   award  of  Mr. 
Pw/fcr  is  right,  and  that  the  rule  for  setting  it  aside    must 
be  discharged.  Rule  discharged. 

;- [  307  ] 

Egertox  against  Mathews  and  Another.  Fcbfjzlh. 

TPHIS  was  ao  action  on  the  case  against  the  defendants,  a  mcmoraB- 

for  not  accepting  and  paying  for  certain  goods  which  ?he"*dVfendlnis 
they  had  contracted  to  purchase  by  the  following  memoran-  whereby  they 
dam  in  writing:  —  "  We  agree  to  give  Mr.  Egerton  \C)d.  Jf  m*iich°ror** 
per  lb.  for  SO  bales  o(  Smvma  cotton,  customary  allowance,  coods,  take* 

*  "^  .  .  .  the  case  out  of 

cash  3  per  cent,  as  soon  as  our   certiHcate    is  complete,  the  17th sect^ 
(Srgned)  Matt/uws  and  Turnbull,  und  dated  2d  Sept.  1805.*'  of  f?aUs!?ho- 
The   defendants  had   before  become  bankrupts,  and  their  not  signed  b)t~ 
certificate  was  then  waiting  for  the  Lord  Chancellor's  allow-  expres«!in^any 
«nce;  and  after  it  was  allowed  they  signed  the  memorandum  fj""*//,*^*^S'f"nJ. 
again.  '  On  the  opening  of  the  case  at  the  trial  at  the  sit-  »nts' promUe, 
tings  after  last  term  at  Guildhall,  it  was  objected,  on  the  Jl^Sncc"" 
authority  of  Wsiin  V.  Warlters  (a),  that  the  contract  being  from  thcip  owa 
altogether  executory,  and  no  consideration  appearing  on  the        ° 
face  of  the  writing  for  the  promise,  nor  any  mutuality  in  the 
engagement,  it  was  void  by  the  statute  of  frauds. 29  Car.  9, 
^»  3«   And  it  not  being  at  that  time  adverted  to  tliat  the  case 

(<i)  5  Eagf,  10. 
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CASES  IN  HILARY  TERM,  ftc 

dted  Ittrhed  upon  the  meaniDg  of  the  word  agrummk  (r.  e. 

to  pay  the  debt  of  another)  iq  the  4th  clause  of  the  statute/ 

and  that  this  case  was  goveraed  altogether  by  the  I7tb 

dause  (a)>  the  object  and  i^ording  of  which  is  difiereot,  and 

which  has  not  the  word  dgreemeHi,  the  plaintiff  was  dcId- 

aaited*    8ot  on  a  motion  for  setting  aside  the  nonsoit^  when 

the  attention  of  the  Court  was  called  to  the  difierence  of  th^ 

two  clauses^  Lord  ElUnboraugh,  G.  J.  on  granting  a  ndsf 

mit^  expressed  his  assent  to  the  distinction  between  the  two 

cases ;  and  said,  That  the  nonsuit  had  proceeded  upbn  a  inis^ 

take  at  the  trial  in  supposing  that  they  were  the  saime  j-^-and 

on  this  day,  when 
The  SoUcitor  General  and  Marryai  were  to  have  shewn 

cause  against  the  rule  (after  suggesting  that  the  words  com* 

tract  and  bargain  in  sec*  17  iniplied  muiualiiy  and  conaidera* 

tion  as  much  as  the  word  agreement  in  clause  4,  and  there* 

fore  brought  the  case  within  the  principle  of  the  former  deci^ 

sion);  finding  that  the  whole  Court  were  decidedly  of  opinion 

that  the  action  was  sustainable  upon  sec.  17  of  the  statute, 

they  relinqoisiied  any  further  opposition  to  the  rule  ;  and 

Lord  Ellbnborouoh.  C.  J«  observed.  That  the  words  of 

the  statute  were  satisfied,  if  there  were  "  some  note  or  memo*^ 

randum  in  writing  of  the  bargain,  signed  by  the  partia  to 

be  charged  by  such  contract.**    And  this  was  a  memorandum 

of  the  bargain ;  or,  at  leasts  of  so  much  of  it  as  wat  tdHcient 

to  bind  the  parties  to  be  charged  therewith^  «nd  whose  sig« 

natures  to  it  is  all  that  the  statute  reqiiires. 

LAwasNCE,  J.  The  case  of  H^in  V.  Warlten  proceeded 
on  this.  That  in  order  to  charge  one  man  with  the  debt  of 
another*  the  agreement  must  be  in  writing;  which  word 
agreement  we  considered  as  properly  including  the  coiilfilrr* 
^fon  moving  to  as  well  as  the  promise  by  the  paf-ty  to  be 
so  charged ;  and  that  the  statute-  meant  to  require  that  the 
whole  agreement,  including  both^  should  be  in  writing. 

The  other  Judges  coiicurring.  Rule  abolute  (A). 

Garrom^  Park,  and  Esptnasse  were  for  the  rule.  . 

(«)  B J  this  clanie  "  bo  contract  for  the  lale  or  anj  goddi,*  At.  toir  ths  pties 
pi  lo/.  or  apwardt  iball  be  allowed  to  be  irood,  eicept  ttie  bajcr  ibaB  aaoeM 
part  of  (he  floods  to  told,  aod  actuajly  receive  the  ■attie,  or  gite  somethiaf  la 
earaestto'-bind  the  bargain,  or  in  part  of  payment;  or  that  mjenofe  or 
menorasdam  in  writiai^  of  the  tald  bargain  be  made  and  licned  by  the  psriica 
to  be  charged  fj  tach  oontFM^,  or  their  agenu  (herennto  lawfUIy  anthorlae^ 

(I)  Vida  SannderMo  o.  JaekMw,  »  Boa.  et  PnU.  1581  ami  l^atek  Vles^ 
I  Vef.Juo.  351,  N.8. 


BNO  or  WLABT  TCRM. 


•^  in 


(    t       • 


C    A     S'     E     9 

ARGUEb  AND  DETERMIXED 

XBT 

THE  COURT  OF  KING*S  BEl^Cft 

IK 

Easter  Term, 

In  the  ^orty-ertb  Year  of  the  Reign  of  GEORGB  III. 


1305. 


__^  > 


Hexfree  against  BROMLtY*.  J^'^'^'ft 

^  Ma$  ad* 

^HIS  case  was  referred  to  atbitrationv  and  the  timpire  was  After  an  anird 
to  make  his  award  under  hU  hand,  ready  to  be  ddivirtd  9»ade  oadw th* 
hy  a  certain  day ;  on  which  (lay  he  accordingly  awarded  the  pirc,  and  i«adjr 
defendant  to  pny  to  the  plaintiff  67/.  and  signed  the  award ;  pu'^it*to*tlia 
.  reconmiendi n«r  lo  the  parties  at  the  same  time  by  parol,  to  ternwofrefe. 
pay  the  costs  or  the  retereuce  ir  equal  moieties :  and  he  notice  was  givea 

then  put  the  written  award  in  the  hands  of  his  own  attorney.  ^  ^1^  partiei, 

I  .      .  i.       I  I      .   r      .        ii         I  ;  »n alteration b/ 

Who  sent  notice  immediately  to^the  defendant  that  the  award  the  umpire  oC 

\ias  executed  and  ready  for  delivery  :  button  the  same  day,  S**^*]SlSli 
tl)e  umpire  having  been  informed  thai  the  defendant  refused  on  the  same  daj 
to  pay  bis  share  of  the  costs  of  the  reference^  took  the  rery  of ^be  *  *' 
toward,  before  it  was  ddivercd  by  his  attorney^  and  struck  VJ""?'  "voidf 
his  pen  *  through  the  67  /.  (siill,  however^  leaving  it  legible)  good  for  the 
and  inserted  the  sum  of  66/.  jn  order  to  include  the  defend-  2w!rtSiflhica 
ant's  moietjr  of  the  cosis ;  after  which  he  resigned  the  ^ttiuieiru 
award  with  a  dry  pen,  and  such  his  signature  was  attested  if  whVitw" 
by  witnesses,  and  notice  of  the  award  so  altered  wasiriven  *»««hadb€eB 

to  the  parties.  •  stranger,  with* 

An  application  was  made  in  the  last  term  for  an  attach*  oram*e«  of'' 
Dient  for  non^performance  of  the  award  upon  an  affidavit  of  ^e  parrj  lata^ 
lervice  of  it,  and  a  deipand  of  the  66  /•  and  there  was  an  ad*  ^     ' 

you  VI.  R  Terst  ♦  [  .«U)  ] 
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CASES  re  EASTER  TERM, 

Yerse  application  to  set  aside  the  award  as  being  vKtatei 
by  soch  alteration.  These  rules  came  on  together,  in  the 
last  term^  when  the  Couri^  after  hearing  counsel,  i^re  of 
opinion  that  the  award  having  been  once  complete  by  the 
first  signature  of  the  nmpire^  and  being  then  read^far  deli- 
very (a),  though  noi^  attested  or  delivered,  which,  by  the 
terms  of  reference,  were  not  necessary  to  perfect  it,  there 
i?as  an  end  of  the  nmpire's  authority;  and  he  could  not 
afterwards  alter  the  award  any  more  than  any  other  straager : 
and,  therefore,  they  refused  the  rule  for  an  attachment  fot 
non-payment  of  the  66/.  which  they  thought  there  was  no 
authority^  for  demanding;  but  the  other  rule  for  setting 
aside  the  award  was  enlarged  to  this  term,  to  consider,  on 
the  one  hand,  whether  the  award  were  not  altogether  viti* 
ated  by  the  alteration ;  and,  on  the  other  hand,  to  enable  the 
plaintiff  to  make  a  new  demand  of  the  lesser  sum  originally 
awarded,  and  apply  for  a  aew  rule  for  an  attachment  in  case 
of  non*payment  of  if,  upon  the  supposition  that  the  award 
was  good  for  the  original  sum  inserted  in  it,  notwitbstand- 
ingthe  subsequent  obliteiation  made  by  the  umpire  without 
authority. 

Guffigr  was  now  heard  in  support  of  the  award ;  and  con- 
tended^  That  if  the  umpire  bad  no  authority  to  make  the 
altemtion,  that  award  must  be  good  for  the  original  sum, 
die  alteration  having  been  made  by  mistake,  and  not  with 
any  fraudulent  purpose ;  and  said,  that  were  it  not  for  the 
opinion  expressed  by  the  Court  in  the  last  term,  lie  shoold 
bate  contended,  Uiat  the  umpire  might  have  corrected  the 
.  mistake  he  had  made  in  putting  in  a  wrong  sum  at  any  time 
before  the  award  was  delivered  out  of  his  hands. 

Lord  Ellunborovoh,  C.  J.  This  was  not  a  mere  mis- 
take  of  the  umpire  in  putting  down  one  sum  instead  of  ano- 
ther, as  in  casting  np  an  account  wrong,  or  the  like ;  bat  it 
was  a  new  and  distinct  act  of  judgment  formed  by  him  after 
bis  authority  was  spent,  and  he  was  fumctm  offido.  Still, 
however,  I  see  no  objection  to  the  award  for  the  originsl 
aum  of  67  /* ;  for  the  alteration  made  *  by  him  afterwardi, 
was  no  more  than  a  mere  spoliatioB  by  a  stranger^  wbich 
would  not  vacate  the  award.    He  only  intended  origiaall/ 


(•}  Vid.  Brown  t.  Ysirier,  4  SatC,  ^ 


to 


•  * 

III  THi  FoRTT-riFTH  YisAi  Of  GEORGE  lit  81^ 

io  give  a  recommendlatioQ  to  the  parties  to  diviae  the  costs        1^* 
of  the  refereobe  between  them;  and  not  to  make  it  part  of     Hurvmai 
bis  award,    l^ben  when  be  found  that  the  defendant  would       ^aimi 
lM»t  pay  his  share,  he  tried  to  resume  his  authority  againj     BadviaT. 
hfter  he  bad  liid  it  down ;  which  he  could  not  do* 

^rskinc  and  Pooley  v^ere  to  have  suppdrted  tU^  rule  for 
letting  aside  the  award;  npon  the  ground  of  the  alteratidil 
haYiog  vitiated  it  altogether ;  and  referred  to  Ptgoi's  case  (a)^ 
#here  it  wai  resolved, '^  that  when  any  deed  is  altered  in  a 
point  material  by  the  i^aiotiff  himself,  or  By  amf  Urda^tr  [  312  ]' 
mikmi  thepriviiy  of  the  obUgetf  be  it  by  drawing  of  a  pt li 
through  a  liiie  or  any  material  word,  &c.  the  deed  thereby 
tobomes  void :''  and  so,  it  is  added,  ^  aUhnagh  the  first 
word  be  legibte.*'  But  Ending  the  opinion  of  the  Court  de^ 
ddedly  agfiinit  iiiem'on  this  point,  they  did  not  press  the 
argument  further. 

LdidELLaitBomouGu,  C.  J*  I  consider  the  alteration  of 
ibe  airard  hy  the  umpire,  after  his  authority  wai  at  an  todj 
the  tame  as  ijf  it  had  been  made  by  a  stfariger,  by  a  meK 
spoliator ;  lind  I  still  read  it  ffri tb  the  eyes  of  the  law,  as  if 
it  were  an  av^ard  for  57  /.  such  iis  it  originally  was.  If  the 
alteration  bad  been  made  by  A  person  who  was  iotereated 
10  the  award,  t  should  have  felt  myself  pressM  by  the  ob« 
jection ;  but  I  can  no  more  consider  this  as  avoiding  the 
instrument  than  if  it  bad  been  obliterated  or  cancelled  by 
accidcttt. 

Per  Curiam^  Rale  for  setting  aside  the 

award  discharged. 

^)  ri  Rtp.  27»  s. 


^        •  It*  ^A^OS 


rvi 


914  GASES  in  EASTER  TERM, 

1805. 

***^«  Jacob  against  Bow£5. 

Tbe  Cotrt  will  H^HE  SoUeiior  General  shewed  caas<tag(|i(l^.it  r^l^  for  cn^^ 
^tvr^^r^         teriDg  an  ekometitur  6n  tl^c  luuli^iieoe  6q.  fwpnent  of 
b»ii-p>cc^^B     36/.  which  it  now  appeared  was  the  sum  sworn  to,  but 
wntworato     wfaich  was  less  'than  the  sum  d.oe..'for  which  a  cogtvmi 
£m^m  the^^*  was  given  ;  the  recognisance  of  hail  being  in  ini.  by  each 
i«m  aciDiow-     of  the  boiK    H^  ohser?ed|  that  however  the  general  practite 
Mmim  well      migbt  warrant  sach  an  applicationi  it  applied  only  to  ac* 
whmttieao-    tigns  commenced  by  bi1l;,bi]t  this  was  by  original,  and, 
aalaibyMlt    therefore)  ought  to  be  gov^neid.by  the  s^me.rule  of  con* 
1^  313  J      structionon  the  recognia»te&ia.pr^fftf^1in'C.HB^,«Aep^  ifi 
D^il  If.  JohMl6n,  I  J^s.  eV^^utr.  2^%  ^iktW  of  ih^  ball  wer^ 
hoiden liable  {6:j|(|eaha|)u at  pr  his  recognizlince,  which  had 
been  taken  in  double  the  sum  for  which  the  defendant  had 
been  ordered  to  be  bold^n  to  bail  by  a  judge^s  order.    In 
trntb,  the  recognizaiice.ddes  not  mention  the  sum  sworn  to^ 
boii  each  of  the  bail  hav^  bound  i6ejri|iel^  in  the  anm  of 
nSL  to  be  levied  of  jhis.goods^  Akr.  if  Kps  -principal  .be •poo-' 
wicte^  and  »ball  not  pay.  v^liat  is  reeidefxd  6f  hini,*or  lender 
liimself.^    t/  .    ;  .   '  I  t',* 

ZiAVfi)  in  support  .of  the  tale,  referred  to  Gierke  v.  Brai^ 
$haw^  I  £asf,  89,  as  in  point;  the  only  distinction  beings 
that  there  tbe.  proceedings  were  commenced  by  bill;  bat 
•aid  that  there  wes  no  distinction  in  practice  between  ac* 
tions  by  bill,  and  by  original  Sn  this  respect ;  and    .    ^ 

The  Court  (after  consulting  the  Master)  safd,  "That  there 
was  no  distinction  in  practice  between  the  two  modes  of 
proceeding;  but  in  either  case  tlie  bail  were  entitled  to  be 
relieved  on  payment  offhe  sum  sworii  to  and  tbe  costs.  The 
practice,  they  observed|  was  founded  on  the  rule  of  Cuurt  (a) 
of  £•  5  CretK  9t  the  terms  of  which  were  general ;  whereby 
It  was  ordered,  that  where  the  ^>lAjntiff  recovers  a  greater 
sum  than  is  expressed  in  the  process,  on  which  he  declares, 
the  bail  sbaU  be  liable  for  the  sum  sworn  to,  and  indorsed 
on  the  said  process,  or  for  any  lesser  sum  which  the  plaintiff 
shall  recoTcr.  That  by  an  extension  of  the  rule,  the  bail 
were  also  liable  for  the  costs  (h).  Rule  absoltfle. 

(•)  ftalcf  sad  Ordcn  of  Em  R.  lo. 

(I)  IC  sppcaiti  bj  attda?  it  Umi  tlM  tosis  af  tM»  actioa  had  bcca  paid. 

^    ^  \  PaiOMoiS 


IK  TBI  FOBTT-FIVTH  YeAR  OF  GEORGE  Uh  SU 

I 

160JI. 

pRiGMORE  agaimt  Bradlet.  2***^ 

Tt^^JUtr^r  moYcd  for  a  rule  to  Aew  cauae  why  a  judg-:  ^JJmd^fi^ 
•      .  fsteat  oi nonpros  and  eiecotioo  theteoa  thoajd  not  be  iiiecii0isB  d«f 
Bet'aside  for  irregolarity  with  coita,  asd  the  inoDey  levied  l?e  J^^jUSTiiSSL 
vettored.    The  plaintiff  proceeded  by  bill ;  the  process  was  aaj  be  mbaSl 
TCtornable  the  £rst  return  of  last  Michaelmas  term  ;  and  the  ^^S^^'l^^HSl 
appearance  was  not  entered  till  the  S2d  at  January j  after  tberefBfe»ai 
/A|e  estoign  day  of  last  Hilary  term,  the  day  before  the  com-  «»« tbtMot 
mencement  of  fall  term.    And  the  question  was.  Whether  j!fji5J.ta*b^ 
an  appearance  so  entered  could  be  entered  as  ot  Jdicliaelma$  ror&tiwinAoC 
term  preceding?  if  it  might,  then  the  nonpros  signed  on  the  teJ^'y^SI^ 
tfth  q( March  for  want  of  declaring  was  regular;  otherwise 
not.    The  stat.  IS  Car.  9,  si,  8,  e.  £,,s.  S,  enacts^  That  upoa 
appearance  to  be  entered  in  the  term  wherein  such  process, 
Sec.  is  returnable,  the  bond  for  appearance  sh^l)  be  dlsr 
charged;  and  unless  the  plaintiff  shall  decl^re^' before  the 
end  of  the  term  next  following  after  appearance,  then  a 
nonsuit  for  want  of  a  declaration  may  be  entered^    And  he 
cited  Holmes  v.  Whiie^  E.  II  Geo^  3,  Impejfs  InU.  Cler. 
X.  B.  415  (a)i  where,  on  a  motion  to  set  aside  a  nonpros,  th.e 
master  was  of  opinion  that  a  non,pros  could  never  |^  signed 
nnless  bail  were  filed  tn  the  term  in  which  the  mit  was  r^turj^ 
able :  and  he  saidj  that  though  in  practice  judgments  of  the 
antecedent  term  were  signed  after  the  esaqign  day  of  the  next 
term^  yet  they  were  always  dated  as  of  the  day  preceding 
the  essoigo  day ;  but 

The  Court  (after  consulting  the  master)  said,  That  till  the     [  S15  } 
commencement  day  oftfull  term  <the  HSd  of  January)  the 
party  was  at. liberty  to  enter  his  appearance  as  of  the  antece* 
^ent  term ;  andj.th<;reforej  the  nonpros  was  reguli^. 


Hule  refilled. 


(<)  4th  edit,  tit.  tfn  grt. 
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The  King  against  RetstelLi  Clerk. 

The  Court  n-  fHIS  was  an  ipdictment  far  the  non-repair  of  the  fdBCei 
rSSflM^^i*  of  the  chnrch*yard  of  the  parish  cfHomehurch,  wkioh 
tS^^'t^Sb  *^  ^**  alleged  that  the  vicar  had  been  inuneinoriably  boood 
apoa.to  repaijr ;  by  meaps  of  which,  swioe  and  other  cMtle  broke 
in  and  rooted  op  the  tomb^stonea  and  dirtied  (he  porch  of  thfi 
chnrcbj  anfi  the  paths  leading  to  it;  to  thf  noisance  of  \h^ 
Iphabltants  of  the  parish*  At  the  trial  at  the  last  assiaes, 
there  was  a  verdict  for  th^  defendant,  which 

Bfdnydt  now  moved  to  set  aside,  and  to  have  $,  new  trial^ 
npbn  the  ground  that  the  verdict  was  against  al)  (he  evi* 
d^nce.    He  adipitted,  however,  that  he  had  not  been  able  to 
)ind  ai|y  ip^tapce  where  the  Coprt  had  granted  a  n^w  trial 
fn  case  of  a  misdemeanor  where  the  verdict  was  for  the  de- 
fendant; bat  he  contended,  that  this  was  in  effect  only  a 
trial  of  a  civil  right,  namely,  the  liability  to  repair,  though 
In  the  fqrm  of  ai^  ind jctoient ;  there  being  no  other  mode 
pt  trying  the  right  in  a  case  of  this  sort ;  aqd  it  w^  in  easiB 
of  the  party  charged,  and.  to  prevent  a  mnltjplicity  of  actions. 
That  fifljr  years  i^o  the  Coart  would  never  grant  a  new  trial 
lifter  a  verdict  pf  acquittal  in  cases  of  penal  action^,  inform*^ 
atioos  in  nature  of  quo  ffarrMto,  and  indictment^  {a);  bat 
finee  then,  there  have  been  instances  of  new  trials  granted 
in  the  two  former  cases  (&)•    But  he  admitted  that.  In  the 
jM  Geo.  2,  the  Court  had  refused  to  grant  a  new  trial  on  an 
indictment  against  the  inhabitants  of  a  parish  for  ^on-repaii 
of  a  road,  where  there  had  been  an  acquittal. 

Lord  Ellbnboroogh,  Ci  J.  It  is  very  plear  that  yon 
may  indict  the  defendant  again,  if  the  fences  hare  cooti- 
nued  out  of  repair  since  the  last  indictment;  and  that  is 
mnch  better  than  for  us,  in  a  case  of  such  minor  conse- 
quenc^,  to  make  a  precedent  of  so  mnch  importance,  which 
t  may  aflfect  other  cases  of  misdemeanors. 

f^er  Curiam,^  ^  Rulcj  fefuaed. 


|S1<] 


{«)  Ses  aU  thecsiss  eoUeoMla  €  ^$e.  Abr.  674, 5$  afit  eC  i79t. 
S)  WIlM^  V.  Rtitft^U,  4  Ttom  Rep:  753 1  sad  Cslcnft  v.  Oibbi,  $  Dens 
Jjtep.  19 1  bat  theie  wtre  upon  Uie  mfidlrectioa  of  the  Jodge  la  peoat  mUom.' 
Bat  Ui  R.  V.  Fntacit,  s  Tern  Rep.  484*  a  eew  trial  wat  giaated  la  |w  m^ 
hntff  sllsr  Tsidist  (or  tedtlMsat  sfiiut  ttie  wei|Ku  oferidcsos^ 

f  f«i>k  I     ...»      •  ,        .     .  •  ,  __ 
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HoD6soy  (^MiJist  Glqver.  2^^». 

TN  assumpsit  upon  a  policy  of  insurance)  tried  at  Guild*  Upoa  u  f bmn 
*  hall,  before  Lord  ElUnborough,  €•  J.  a  verdict  was  found  "SJ2f*£^ 
for  the  plaintiff  for  SOO/.  subject  to  the  opinion  of  the  Court|  wherethcupiaiii- 
on  the  following  case  :  —  The  plaintiff^  the  owner  *  of  the  ibratotai  Iom, 
ship  Mania  Lambert,  in  October.  1801,  dispatched  her  from  ?J?V^y"*f** 

T-  ir         I.  r     ^i    •  A  r  that  •«»  ship- 

Jaiterpool  for  the  coast  of  AJncay  with  .a  cargo  of  various  wreck, by  which 
goods^  with  which  she  was  to  purchase  slaves,  and  proceed  ^"es^onOie 
therewith  to  the  West  IndieSy  and  there  dispose  of  the  sam^  profiitof  whoa 

•       «  1  rrti         I  .  •       •  I  ft  the  inuiraikM 

m  the  usual  manner.     The  ship  arrived  on  the  coast  of  wai  madet  wem 

Jfricai  and  there  bartered  her  outward  careo  for  slaves,  io«t,j>iitUw»- 
•^         '  o  '  maioder  rtach* 

with  which  she  sailed  in  May,  1809,  for  the  West  IndtHy  ed  the  market, 
and  arrived  atS^.  Vincent'^  on  the  30th  of  June  in  that  year^  wwrSdUdld 
The  plaintiff  being  informed  of  the  ship's  arrival  at  St»  Fin^  not  appear 
eenf^y  on  the  6ih  of  September,  1802,  effected  in  London  the  made  of  them, 
policy  in  question  for  400/.  "  lost  or  not  lost,  at  and  from  au^'S^wlye* 
St.  Fincent^s  to  the  vessel^'s  last  port  of  discharge,  final  sale,  aay  profit 
and  delivery,  in  all  or  any  of  the  fVest  Indies  and  Bahama  biT^'taa^ettho* 
islands^  America,  nAd  the  Havannah,  with  liberty  to  load  it  wai  roiuid 
and  unload  goods  without  being  deemed  any  deviation.*'  cinoeofUioM 
And  the  insurance  was  declared  to  be '  on  profits  valued  at  J*l®  "^  ••^^ 

*  did  not  give  a 

the  sum  insured  :  and  in  case  of  lossi  no  other  proof  of  inte-  profit  apoa  tha 
rest  to  be  required  than  that  policy/  The  policy  was  under-  to^f  hcw  that 
wrhten  by  the  defendant  for  £00/.  On  the  ith.  of  July,  Uie  plaiutiff was 
180S,  the  vessel,  without  having  discharged  any  part  of  her  ^ver. 
cargo,  sailed  ficmi  Sim  FincentU  for  the  Bahama  islands;  ^v^fT?*^ 
and  on,the  13th,  while  proceeding  on  her  Voyage  with  her,  tan  wa*  a  yoj- 
cargo  of  slaves,  was,  by  the  perils  of  the  seaa^  wrecked  and  ^^x^}^'^^ 
lost  at  the  Bahamas^  The  ship  was  thereby  totally  lost,  as  an  J  from  iheikia 
were  ako  many  of  the  slaves.:  the  remainder  of  them  were  indiefi  imtthc 


oo- 

rom 


carried  in  other  vessels  to  ihe ^  Havannah,  and  were  there  F'?^**/^'* 
sold  by  the  plaiutiff ;  bat  their  produce  did  not  give  a  profit  at.  ViDceats 
^pon  the  whole  adventure.    The  plaintiff  was  interested  in  iS^e?eT.' 
the  said  profits  to  the  amount  of  the  sum  insured  tiiereon  ;  ber  lant  port  ot 
and  claims  as  for  a  total  loss.    And  the  question  for  the  opi-  w^Mt^naiee.  ^^ 
nion  of  the  Court  was,  Wbether  be  were  entitled  to  recover   *  [  317  ] 
any,  and  what  sum  i    If  be  were  entitled  to  recover^  the      [  gig  1 
verd^t  to  stdnd  \  if  ;iot^  a  nonsuit  to  be  entered. 

R4  When 


SIB  CASES  m  EASTER  TERM, 

1805.  Whf  n  tbis  case  was  cnllcd  on  for  argqtnent.  Lord  ElUnn 

Boneiov       borough,  C.  Ji  observed,  'I'hnt  one  of  ihe  questions  meant  to 

#/rw|ittl       be  raised  was  ipclpded  in  the  C9\»e  of  Luceua  v.  Crawfurd, 

C^Tsa.       ,5Q^  pending  before  the  House  of  Lords ;  and  the  other 

question  wqs  decided  in  Barclay  v.  C*'ii/s/#|S  (a)  ;  and,  there- 

foi^,  he  suggested  whetber  it  would  not  be  better  to  defer 

the  argument  till  die  decisiY^  of  the  former  case,  which 

wouk)  piouubly  govern  this.     But  Gile$^  ft>r  tlie  defendauti 

S9id,  Thathe  did  nutmeMn  on  this  occasion  to  di^pnte^  since 

the  ca.«e  of  Batchy  v.   CoituMi,  that   the  ptofiu  of  trade 

'u'ere  insurable,  us  the  question  \u  re  was  noiufioo  the  record, 

and  the  Coui I  would  no  (^uiibt  decide  in  conformity  with 

their  foimer  opinion;  but  he  nte;u:t  to  contend,  that  this 

policy  was  viiid  by  the  s'liit.  19  G.  2,  c.  37,  wliich  prohibits 

insurance  '*  on  any  g<x>ds,  n>erchandi;e,  or  effects  laden  on 

board  any  ^hip,  &r.  interest  or  no  interest,  or  wi4Aof4t  fttr* 

iher  proof  of  inicic^l  than  the  policy  \^  within  the  very  words 

of  which  this  ptvhcy  laaie. 

Richurdsofiy  for  the  pli«inti(r^  on  thai  poJnti  **rootended, 
Thai  the  iiiei;e  inseiiioii  of  the  worde^  *'  in  ease  of  loss,  no 
other  proof  of  intciest  to  be  lenuired  than  the  poJicy,*'  wouW 
not  vacate  the  p^ilii^'  where  the  iusorcd  has  a  honujidt  in- 
surable interest.  The  preamble  and  the  enacting  words  of 
the  statute  shew  that  the  only  object  of  the  legislature  was 
to  prevent  *gatnbiing  contracts.  It  speaks  of  insurance^ 
which  means  the  Cvjntriiet,the£ubject-tnatter,  and  not  mere* 
f  Ji9  3  ly  the  form  of  the  policy  :  it  does  not  mention  poHcy.  And 
in  construing  the  act,  the  Court  have  looked  only  to  the 
substance  of  it;  fi^r  insurances  on  yrtr/^A#  are  not,  strictly 
speaking,  within  the  words,  but  at  most  only  widiin  the 
equity  of  it.  But  here  it  is  expressly  found,  that  the  plain* 
tiff  had  an  iiitere!>t  in  fact  at  the  time  of  the  insurance. 
Therefore,  yuacunque  zia  data,  the  plaintiff  is  entitled  to  re* 
*  cover;  for  if  the  objection  be  resolved  into  the  form  of  the 
polic}',  it  is  sufficient  to  answer.  That  pro/its,  the  subject- 
matter  of  this  insurance,  being  neither  goods,  merchandizes, 
nor  effecit,  the  case  is  not  within  the  words  of  the  act ;  but  if 
the  substance  of  the  act  be  regard**d,  then  the  plaintiff  bar* 
sng  a  ioiiR^fl/r  interest  in  the  sulijcctMoalter  of  the  insur- 
auce,  il  cannot  be  decineri  a  guAiblini;  policy  within  ib^ 
jtatute*    In  no  event  can  any  incH}u\cuyeuce  happen  frooi 

/     («)  I  EasS  544. 
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permitting  the  plaintiff  to  prove  that  he  bad  an  insarable 
interest  in  fact :  and  in  Grant  v.  Parkinson  (a),  where  upon 
an  insurance  on  proRfs  the  policy  contained  a  t;lause  declare 
log,  '^  Tiiat  in  case  of  loss,  it  was  agreed  that  the  profits 
be  valued  at  lOOOA  uitkout  an^  other  voucher  than  the  po- 
licy^  which,  in  substance,  is  the  same  as  the  clause  in  ques- 
tion {  though  Lord  Mansfield  at  ftrst  thought  that  it  avoided 
the  policy  ;  yet  he  afterwards  changed  his  opinion  ;  and  the 
Cou^t  concurred  with  him  in  thinking  that  it  was  not  a 
wagering  policy  within  the  statute :  and  it  was  holden  com' 
peteot  Xor  the* plaintiff,  notwithstanding  such  clause,  to  prove 
an  interest,  in  order  to  take  the  ca»e  out  of  the  act., 

Lord  Bllbhborouoh,  C.  J.  Tlie  words  without  any 
other  voiHher,  in  that  case  ceitalnly  reff^rred  to  value.  The 
*  Court  considered  it  as  a  valued  policy^  But  even  in  cases 
of  valued  policies  an  interest  must  be  proved.  But  the  dif- 
ference between  that  case  and  the  present  is.  That  there  the 
words  introduced  were  not  within  the  prohibition  of  the  act; 
and  here  they  are,  I  never  saw  an  instance  of  an  attack 
upon  the  statute  so  bold  as  this  in  tlie  words  of  the  policy  : 
and  though  the  word  policy  is  not  in  that  part  of  the  statute, 
it  must  have  meant  to  prohibit  insurances  of  this  description 
in  the  form  of  policies^  the  only  form  in  which  such  con* 
tracts  are  m  ade 

Gilesj  contra.  Either  prqfits  are  an  insurable  interest 
within  the  statute,  or  not :  if  not,  the  plaintiff  cannot  recover 
at  ail ;  if  they  be,  then,  like  freight,  though  not  within  the 
words,  they  must  be  within  the  meaning  of  the  star.  ^9 
Geo.  2,  c*  37.  And  they  were  assomed  to  be  so  in  Grant  v^ 
Parkinson  (a).  |  Le  Btancy  J.  Profits  may  be  considered 
as  part  of  tlie  value  of  the  goods  on  board.  J  It  would  have 
been  a  abort  answer  to  that  case  \f profits  had  not  been  consi^ 
dered  as  Within  the  statute.  But  there  the  clause  in  the  policy 
upon  which  the  question  turned,  was  very  different  from  this ; 
for  it  did  not  stipulate  that  there  should  be  no  other  proof  of 
interest  in  the  policy;  but  the  stipulation  was  that  there  should 
be  no  other  voucher  oPthe  profits  being  valued  at  1000/.  than 
the  policy ;  voucher,  therefore,  referred  to  the  quantum  of 
value  ;  and  it  is  not  sufficient  here  to  say,  that  the  plaintiff 
inay  recover  if  he  prove  an  interest  in  fact ;  for  the  contract 
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180^«  on  wUch  he  roust  reeorer  is  eotire ;  and  if  void  in  paitj  ii 
Yoid  for  the  whole. 
LAiigBiiGf,  J.  h^e  obienred.  That  tlie  stipolatipn  at 
fi^^a^  to  the  proof  of  injerest  was  an  iadependent  part  of  the 
|[  32J  j  agfeeroent  of  the  partiisa,  which  might  he  void  ;  aod  yet 
the  other  pftrt  of  it,  as  to  the  cootract  itself  of  iosoranceb 
might  be  good.  Here  the  parties  first  agreed  that  the 
profits  of  the  advemure  should  he  itisured  at  a  certain  pre« 
nium ;  and  they  have  also  agreed  that  less  proof  of  the 
fi^t^rest  of  the  insured  should  be  accepted  than  the  law 
requires  to  be  given.  The  latter  stipulation  is  therffve 
▼Old ;  because  it  is  not  competent  to  parties  to  make  an 
agreeineat  of  that  sort  to  brad  a  court  of  justice  not  to  call 
fof  that  proof  which  the  law  has  tirade  necessary  :  bfit  still 
the  contract  of  insurance  itself  may  be  good  if  proved  by  « 
legal  evidence. 

Giks  then  olgected,  That  the  plainiiflf  bad  declared  for  % 
total  loss;  and  it  appeared  that  the  greater  part  of  the 
alay^  had  arrived  safe  at  q  market^  and  had  been  disposed 
of:  an4  ao{|  eontUit  but  that  there  has  been  a  profit  upon  that 
partoftbe  voyage  wh^^b  was  insusred;  though  upon  the 
whole  vojrage  there  may  have  been  no  profit.*  Then  the 
plaintifi'paanQt  recover  as  for  a  total  loss :  or  the  Ipsa  asaj 
liave  arisen  from  sonifying. not  within  the  peciU  ipinred 
againsti  nameljithe  stale  of  the  marlj^et. 

RickardMon  in  reply^  saidj  That  there  could  be  no  average 
loss  in  a  case  of  this  sort,  which  was  in  efiect  a  valued  po^ 
)icy :  bpt  that  it  was  suQcient  to  entitle  the  plaintiflf  to  re* 
cover  the  whole  suqi  insured  if  he  proved  an  interest  in  fact 
in  the  adventure  and  a  loss.  That  this  resolved  itself  into 
the  objection  which  was  made  in  Barclay  v.  Cousin$  against 
the  insurabilitj  of  profits.  That  if  no  profits  wonid  have 
arileoi  supposing  the  slaves  had  ail  arrived  safe  without  any 
accident,  and,  therefore^  that  the  loss  must  have  arisen  by 
'  .      something  not  insured  against,  that  would  have  been  a 

^  defence  on  the  general  issue :  but  here  a  peril  within  the 
policy  is  stated  to  have  happened ;  in  consequence  of  which, 
tome  of  the  slaves  were  in  fact  lost ;  and  a  loss  is  stated  to 
have  happened  upon  the  profits  of  the  whole  adventure; 
which  mu8t|  therefore,  be  attributed  to  tbf  o^ly  cause  which 
if  stated. 

Lor^ 
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Lord  Ellisni^orouoh,  C.  J.  At  all  events^  the  objecti0nis 
decisive  that  thtf  plaintiff  does  not  shew  that  he  has  sastained 
a  loss  by  the  perils  of  the  sea.  He  does  not  shew  that  if 
there  had  been  no  shipwreck,  and  the  slaves  bad  fi\  go(  to  a 
market,  any  profit  woald  have  been  produced.  Ifsbonld 
ksve  been  shewn,  that  bqt  for  the  peril  insured  agniost, 
f  hich  happened,  there  would  have  been  prpfit  upon  the  «d- 
Tentnre. 

Gkosb,  J.  According  to  the  plaintiff's  argument,  that 
ihtre  can  be  no  average  loss  in  a  case  of  this  sort,  if  he  had 
obtained '  profit  to  within  80 /»  of  the  whl>l^  interest  in^aredj 
jet  he  might  recover  on  this  policy  as  for  a  total  loss« 

liAWRBKCB,  J.  According  to  the  plaintiff's  own  shewing^ 
this  is  only  an  average  loss.  The  case  of  Barclay  v.  CourinB 
did  not  go  the  lepgtb  of  deciding  that  the  plaintiff  was  at  all 
events  entitle<^  nnder  a  policy  upon' profits  to  recover  to  the 
fttU  extent  of  the  sum  insured.  What  was  there  said,  was 
only  to  shew  the  general  insurability  of  promts ;  but  the 
sofed  most  still  prove  what  in  fact  hit  loss  wa^«  But 
caie  IS  defi^tive  in  not  shewing,  that  if  there  had  been  no 
sbipwrecl;,  there  iroold  have  been  some  profit. 

liB  Bi^Aiic,  J,  The  plaintiff  here  goet  for  a  total  lois«  Aq4 
inn  we  aay  that  there  has  been  a  total  loss  where  it  appears 
diat  a  gieat  part  pf  the  cargo^  the  profits  of  which  were  in* 
fared  against  the  perils  of  the.sea,  &c.  got  to  themarketj  and 
ft  ai^  not  ififof med  what  profit  it  produced  i 

Jqdgment  of  oonioit  to  be  mtered. 
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»j|^     The  Kino  against  Thouas  Price,  alias  Johh 

Wright. 

«  * 

Vpoo  n  Miet-  A  FPER  a  verdict  of  guilty,  upon  un  tndicttneiit  for  perranr, 
jvj  io  faiMiy  ^^^  A  fuic  12S1  obtained  m  the  last  term  for  lettiDg  aside 
ii^a«rWibtt  ^^^  ^^^^^^  and  granting  a  new  trial,  which  was  lopported 
aa  eiectiM  or  «  by  Brskine,  and  cpposed  by  the  SoHciior  Gwnerml^  Garrimf 
?w«VuiI^    Abbott,  and  C^yrthofe, 

MB6  Of  3.  w.  Lord  Ellenborovgr,  C.  J.'  delivered  the  judgment  of 
^petet^t^  tbe  Court  in  this  tern. 

S^SoSn'  ^  '^^^  ^*^  ®"  indictment  for  perjory  alleged  to  have  bees 
oath  wai  ad«i.  Committed  by  the  defendant  at  the  last  eiectioD  for  Midik' 
^ncw^vbo*  ^^^  ^^^  which  was  tried  before  me  at  the  sittings  after  ia$t 
polled  00  the  Michaelmas  tenQ.  The  iodfctment  slates  that  the  dtfendaat 
the  tieetijp«by  ^^PP^B'^d  as  a  freeholder  at  the  election  on  the  24th  vfJafy, 
^  ^^  *^  •'•  a>>d  claimed  to  poll  fo^  Sir  Frams  Burdtti  (one  of  the  can- 
to hii  fttehoid  didaiei»)  in  the  nameoFJbAn  Wrights  That  be  was  required 
abmie  Mud  that  ^^  ^^*  candnJates  to  tate  the  oath  prescribed  by  sut.  18  6. 8, 
there  WM  do     c.  i8.  That  the  oath  was  *  administered  toliilnia  that  name, 

such  Bfln^Mi  •  • 

adS  Oiat the de-  ^"^  ^bat  he  falsely  swm*e^'Tbat  he  was  a  ffeehdlderiD-the 
Sih?^ii  county  oimddksex,  and  HaB  a  freehold  estate,  cpnsisttngof 
day  aad  wai  ao  an  house,  in  the  occt/j|>atron''of  himsetfi lying  or  bd^g  atlfo. 

^rt^'irlSJ  •i  ^'''  ^^^'"'^  ^^"^y^^  ^^  ^^^y  ^^  ^^  «0""^y  of  JCiMtafi, 
tha'l!  '^'•w*  and  ibai  his  place  of  abode  was  at  No.  6,  BtU  Couit^  Grmfi 
the  trjrtk,  and  /a"  JLauc.** '  Upon  each  distinct  part  of  this  oath,  aeveral  per* 
euo^^roT'uM  J"''^^  ^^^^  assigned ;'  and  thedef^adant  wasc6nticted  npoa 
>>b,  uDd  nai  all  the  assignments  of  perjury.  A  new  trial  was  moved  for,  on 
rl'*pnn^''r'r^  ^'*«  ground  that  there  was  not  sufficient  etidence  to  be  left  to 
hii  ^  Totei  ttie  jary  that  the  defendant  Price  claimed  to  poil^and  took 
pcariof  that''  the  freeholders*  oath  in  the  name  of  John  Ifright.  That  tlie 
Sie  ***T  *"*  freeholders*  oath  was  administered  to  a  person  who  polled  on 
siveo  00  the     the  second  day  of  the  electipn  by  the  name  of  yohn  fFrigitt 

JSr^rSluiha  *°^  ^^^  ^^^^^  ^®  *^'*  'f€^b<>'*J  and  place  of  abode  in  the  tena 
ckfeadaotToftd  before  stated  ;  and  that  there  was  no  such  persdn,  weie  faliy 
or  ia  any  oKh^'  proved.    It  was  also  proved  (if  he  were  believed)  by^a  wit* 

or*j  ^w  "Sw  ^^^  ^^  *^®  "*"*^  ®^  Henry  Brittj  that  the  defendant  Price 
That'thjcce^^av  polled  in  the  naikie  of  John  Wright.  This  witness,  however, 
deS^or  ^£i    discredited  himself  so  much  in  the  answers  he  gave  npdn  Iv's 

Jiirv  Co  prttiBtr  ^ 

that  the  deSMiteBl/otcd  io  the  aams  «V|*  W.  sad  coaisfisattj  to  flad  him  pdUf  ol  the 

Qhaife  u  alleM  km  tbe  ladidmeat* 
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crossesaminatidn  to  some  questioos  respecting  rantters  coUa*        1805.. 
terai  to  tbe  general  subject  of  his  tes^imoDj,  thai  I  thought^     The  Kiw* 
and  M)  stated  to  the  jury,  that  if  they  wertf  ofopioioD  that  be        again$t 
neant  to  state  what  was  untrde  in  ttiose  answers^  he  could  not      'wamaT?* 
receive  sufficient  confirinution  to  set  him  up  as  a  witness.    I 
added,  '*  But  |hen  you  have  the  (estimor.y  of  Denbjf  (another 
t'tneas)  wbo'te  wholty  unimpeaohed ;  if  what  he  say*  be 
lobsiaotialiy  tn}ej(.  you  will  qof^sider  bis  evidence/'      By 
J)tnhy\s  evjden|[;e  it4ippears.clpaf  tl^atJF^ri^e^voted  at  Brent* 
/orof  oa:t|iQ;seoond  day.of  t^e  c[|cc|iofi;(tiia.t  be.^vaspaid  by 
one  7(1^1^^  who  cook  downT0tesf<KiSi£iNta»fiStBar(frl/^  that      [  325  X 
tiiedeleudant  said,^'  A«  Iiud49nc  /Af*^t>4  (evidently  meaning 
that  he  bad  giye^ia  'false  iiot^J  and  would  do  ft  again  aiid 
again.'*  T-bnt^ie/afterWardsjt)  ttie,<iietfing  of  that  day  grumb- 
led that  tkfjf  did  MQt^payi  him  t^^Jt  itnougfi  for  th^  job  he  had 
i(ftt€;  and  that)rben  the  circupnsf^npe  of  his  having  voted 
was  mentioned  to*.  bitq^.iibout^vfo.n^oQths,  or  -some  consider- 
able time  afterwBfdsy  lie  saidr*  ii&^was  afraid  he  should  be, 
fuUedfor  his  bad)^e. .  The  question  for  piir  c:pnsidejration 
«as»   Wt)etberr>.oj>9ii  the  .ies^imoi^j  of  t|)j^  ,)i^uiei%.; stip* 
posing  that  of  Britt  to  have  been  laiiil'out  ortiie^CHse  by /the 
jary  (and  we  have  do  means  of  knowing  whether  it  were  so 
or  not)  there  were  sufficient  evidence  left  to  the  jury  that 
frice  polled  and  took  the  false  oath  as  a  freehuliler  (and 
which  oath,  he  admits  himself  to  have  taken)  in  the  parti* 
colar  name  alleged  in  the  indictment,  viz,  of  John  fVright :, 
V  whether  he  took  the  false  oath,  he  a4m:its  himyelf  tq  have 
taken,  inlfi^  n^ame.of  himself  or  some  peisan,o^|fqr  timn  /JAmI 
ff^right,  wlitl  *»^»^  no  freeholder  f  -  Nirw,  *acQQi:dijig  \q  ilie 
maxim  of  law,.  DiTfwh  apparentibits  tsf  nofre^dUentibus  eadcm 
^  futio^  as  it  doe»  uot  a{}pear  to*,  uf  by  any.evideuQe  in.  the 
course  of  tbU  trial  tb^it  more  thap  one  false  vote  wa«  given  ii^ 
the  courae  of  the  second  day.'s  pi»ll,  we  cannot  assume  that 
there  was  ^aore  than  oi^  so  |§iven ;  partlcuku^ly  too  Us^tery 
thJBg  muft  he  pf)Qsumed  to  |^  lite  qc^u//i.wlierejlAe\Qn^r;iry 
does  Dpi  appear.  And  as  we.cfiunot  presAimethat  any  other 
person  committed  the  same  crime  on  thnt  day ;  and  if  there 
wsa  only  one  false  vote  gi%eo  on  tha;  day,  this  f^li^  vote,  ad^ 
nitted  by  Pric$  to  have  been  on  that  day  given  by  himself 
iDttat  have  been  the  same  witb  that  which  was  on  tliat  day 
fii^Q  io  the  Qame  of  J0hii  fVright  i  upon  the  principle  be- 

f6r«i 
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1805.       toft  siiiied^  thU  intendment  is  inetiratle.    Bat  diif  intcM* 
nTKive     "^"^  ^**  capable  of  b^rag  rebotted,  ai  tftrj prkmfatU 
.  itgrnimt       intendment  mayi  by  contrary  evidence.  The  defendant  ought 
PaicBy  aliM    iii^y^  ah^wn  ndt  only  that  he  voted  in  the  name  of  bnBKlf;or 
*r  12A  1     ^^^^^  person  dther  thaji  j^hn  Wrighi ;  bot  be  might  also 
^         "^     hare  sh^wn  that  tfome  other  person;  no't  haVmg  a  right  to  tote^ 
bad  Toted  cm  that  day's  poll ;  the  intendmetitiaa  applicable  to 
the  inWidnal  case  of  Wright j  wonld  hare  been  thns  gotten 
.  rid  of^  viik  by  shewing  that  there  were  two  persons  id  tbe 

tome  predicament,  i,  e.  of  having  been  personatM ;  and  of 
conrsey  that  as  the  false  vote  of  Price  eooM  not  ht  refened 
to  the  case  of  the  one  individdal  with  more  certitinty  than  to 
the  case  of  the  other,  it  coiild  be  properly  referred  lo  neither. 
The  indictment,  found  at  leafit  six  weeks  before  the  trial,  and 
removed  by  certiorari  (of  the  conte^  of  which  tfaerefoie  he 
was  of  cotirse  apprized)  mtist  have  informed  hiaa  of  tbespe« 
eific  terms  of  the  charge  impating  to  him  the  taking  a  fala^ 
oath  in  a  particular  name. .  Hemust  also  be  prelnmed  to  bate 
Icnowo,  in  point  of  fact,  what  he  had  declared  Id  Diniy,  and 
to  have  known  also,  in  point  of  law,  how  the  concki^ions  rr 
suiting  therefrom  could  be  rebtitted*  He  offered  n6  evidence 
whatever,  either  by  way  of  deniiil  or  explanation  of  the  Acts 
proved  against  him,  or  for  any  other  pntpose.  Under  Ibete 
circumstances,  it  appears  to  us  that  the  etidenoe  of  Dadn/ 
(according  to  which  the  defendant  admits  hhttself  goihy 
of  perjury  in  and  by  k  fHlse  vote  given  on  the  seocAid  dey'i 
poll)  even  unaided  by  that  of  Britt,  but  at  the  lasne  time 
encountered  by  no  conti-ary  evidence,  was  competent  to  be  left 
to  the  Jury  as  that  whereupon  they  might  found  M  oondosion 
of  guilty  against  the  defendant^  according  to  tte  particalar 
'  terms  in  which  the  charge  is  made  upon  him  by  thia  indict* 
ment ;  and  that  the  rule  for  a  new  trial  sbonld  be  discharged. 

itnle  ditcbai^* 
f  3t7  ]  t*he  defendant  was  then  ordered  to  be  bhmgfat  op  forjudge 
meat  on  a  subsequent  day  of  the  term,  together  with  two 
other  persons  of  the  names  of  Crrcsc  and  JtMmt^  who  had 
been  convicted  of  similar  perjuries  at  tbe  same  dection :  otf 
which  day  sentence  was  passed  upon  (hem'  1^6'  be  severellj 
imprisoned  in  Newgate  for  one  calemlar  month,  and  thesf 
transported  beyond  the  seat  for  seven  years. 
But  the  Court  aftefwarda,  in  the  same  term,  iipdti  Mfereooe 

to  the  particular  wording  of  the  stal.,  19  Geo.  %,  t.  M,  "^^^^ 

dtrectfy 
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directs^  that  persons  convicted  of  iviiFul  perjury  in  taking  the        1805. 
freeholder's  oatbi  thereby  appointed  to  be  taken,  *^  shall  incur     ji^^'^^ 
such  pains  and  penalties  as  aire  (a)  in  and  by  two  acts  of  par*       «f  jmwi 
liament,  the  one  made  in  the  5  £/»«.  e.  9 ;   the  other  made    ^^'^J5;JlJ'*^ 
in  the  2  Geo.  2,  c.  23,    contrary   to  llie  said  acts ;"    and 
comparing  it  with  the  provisions  of  the  stat  5  EH%n  c.  6,  s.  Tht  P""*^'*" 
6  &  7»  which  direct.  That  aay  person  convicted  of  the  perjary  by  the  itac.  ift' 
therein  described,  shall  forfeit  20  /.  and  have  imprisonment  ^{^^^i^^ 
for  six  months,  and  be  ino^pacitated  as  a  witness ;  and  if  he  oa  pcqary  lar 
have  not  26/.  fhall  be  set  on  the  pillory  and  have  his  ears  ^t^i^SSn"^ 
nailed ;  and  also  with  the  provisions  of  the  2  Geo.  tt,  c.  25,  ^^^^ 
s.  2,  which  enacts.  That  besides  the  punishment  already  to  be  or  die  thin,  asa 
inflicted  by  law  for  perjury,  &c.  it  shall  and  may  be  lawful  SI^'jJ^^SJI^ 
lo  order  the  person  convicied  to  be  imprisoned  and  kept  to  Biix.  e«  9*  i.  6, 
hard  labonr  in  the  hous^  of  correction,  &c.  or  otherwise  to  be  ^,s^a,ta«t^ 
transported  for  a  term  not  exceeding  seven  years;  being  of  J^^'jLSJ' 
opinion  that  the  punishment  inflicted  by  the  acts  oP  the  hhuu 
£  Geo.  2,  was  in  this  instance  by  the  positive  direction  of  the 
act  of  the  18  Geo.  2,  made  cumulative,  directed  the  prisoners 
to  be  brought  up  again  on  the  last  day  of  the  term  ;  when  Lord 
EUcuborough  C.  J.  slated  the  reason  to  be  for  the  purpose  of     [  388  } 
passing  upon  them  a  different  judgment  (which  he  obserred 
might  be  done  at  anytime  within  the  same  term)  the  for:uer 
judgment  being,  in  their  opinion,  improper,  upon  the  grounds  - 
above  alleged,  and  which  were  stated  by  his  Lordship*    After 
which 

GaosB,  J«  calling  to  the  prisoners,  and  8t<\tingthat  the 
Court  bad  vacated  the  sentence  pronounced  upon  them  on 
Saturday  last  in  this  term,  proceed^  to  pass  senteuce :  That 
each  of  them,  for  his  offence,  should  lose  and  foifeit20/.  and 
be  imprisoned  in  NcwgaU]by  the  space  of  six  months,  without 
bail  or  mainprize ;  and  that  his  oath  from  thenceforth  be  not 
received  in  any  court  of  record  within  England  or  fVates,  or 
the  marches  of  the  same,  until  such  time  as  tliis  judgment 
should  be  reversed  by  attaint  or  otherwise  s  and  that  after  the 
expiration  of  the  said  six  months,  he  be  transported  to  such 
place  beyond  the  seas  as  his  Majesty,  with  the  advice  of 
his  Privy  Council,  should  thiuk  (it  tadrrect  and  appoint,  for 
the  term  of  six  years* 

(«)  Tbe  ^rord  inJUctei,  or  tba  like,  it  tiers  wantb^  in  the  jprlatii  itsltrte  to 
•co^^ite  the  leotei  ioitcad  of  tbe  oendwlio;  worJs. 
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jritrttfflf.     Doe,  on  the  Demise  ofTooNE  and  West,  against 

*^  Copestake  and  Anotlier. 


A  derlte 

tnitoei 

¥eriioB 


le  to  yjj  ejectment  io  recover  cert.Vm  pV<?nnsse<»  in  th^  parisli  of 

ro  iMd  Foleshill,  in  the  city  of  Coventry,  trit:d  there  the  last  Sum- 

«!?^£bSrrto'  ^^^  Assizet,  A  verdict  waa  found  for  the  plaintiff,  9ubject  td 

which  were  the  opinion  of  the  Court,  upon  the  following  case:«- 

pM)  to  he  ap-  T.  Faulkner  being  seised  in  fee  of  the  preuiisses  rn  question, 

l^ied  by  ihem  by  bis  will  of  the  8th  of  Jwfy,  1795  (inter  alia)  •  devised  to 

ceMort.aadthe  jBTaiufaA  his  wife  fer  life,  Wn  nieissuage  nnd  land,  willi  (lie 

^Stera  *fiN>  the  appurtenances,  situate  at  Aldcrman^t  Green  in    FoleshiUj 

time  hehiff  of  a  **  and  after  my  wife's  decease,  I  will  and  devise  the  said  mes- 

mnti£'  M*"  •o^g^  2ind  premisses  to  G,  Toone,  F.  II' est,  JR.  Jackson,  aod 

they  ihoeM  fjT.  Ntwton,  and  the  survivors  orsurviror  of  them,  and  their 

tise  think  ftt  respective  heirs  or  successors,  in  trust,  that  they  the  said 

to  apply  the      trustees,  the  survivors  or  survivor  of  them,  their  respective 

eeiBe«  is  aoc  a 

devitee  to  cha-  heirs  or  successors,  sbull  justly  pay  out  of  the  said  real  eslr^les 

whhin  tteVut.  /  ^'*®  several  legacies  h'ereinarirr  meutione^i,  at  the  time  and  in 

9  Geo.  t,c.  }6|  manner  hereinafter  appointed  for  payineiu  thereof;  viz.  50/, 

SSld»  That  the  within  twelve  calendur  months  next  after  the  decease  of  uiy 

^'^^kS  T*'*  -  '^'^  wife,  to  such  person  or  persons  as  ^lie  by  her  last  will, 

cover  at  laVf     &c.  shall  dispose  oUhe  same.  -  Item jio  IV i  Smith  lOL    Itiin^ 

^If  Chin-  ^  ^*  Slicklin  5/.     Item,  to  FF.  CanhUbl.  to  be  paid  llieiii 

•ery  mtffht  ar-\  respectively,  within  twelve  months  next  alter  the  decease  bi 

tte^applicatioB  ^y  ^^'d  wife:   and  to  enable  the  said  trustees,  the  survivors 

of  the  tmit     Qf  survivor  of  them,  their  respective   htirs  or  successors,  to 

«r  ^90  1      discharge  the  several  legacies,  1  do  hereby  will  and  order  tliat 

'  they  shall  or  may  sell,  mortgage,  or  otherwise  charge  the 

/  said  messuage,  8lc.  and  preiuisi<es;  and  the  overplus  orrerec'' 

'  sioQ  of  ihe  said  messuage,  Sic.  and  premisses,  aft^r  my  ^^^^ 

*  debti  and  legacies  are  so  discharged,  to  be  applied  by  the 

asid  trustees  and  the  officiating  ministers  of  tb^  congregation 
or  assembly  of  the  people  calkd  Methodists,  that  now  usunlijy 
or  that  shall  for  the  time  being,*  assemble  at  Longford  in 
/b/tsAtV/ afoi^esaid,  and  as  they  shall  from  time  to  timetbintc 
|,  fit  to  apply  the  same.     To  which  purpose  I  will  and  desire, 

thaC  when  any  two  or  more  of  my  snid  trustees  shall  die,  tb^ 

V  aurvhors  or  survivor  shall,  from  time  to  trme,  nominate  or 

r  ^5Q   n      appoint  ovheia  la  fiU  up  tbe  number  of  th»  said  trustees  at 


^ 


**  .' 


i!f  m  fbtTY.vina  Yiar  of  GEORG E  III.  330 

lereiD  nominsted.    Zf«4i^  I  give  all  and  singular  my  pei:fl0iial         ^^OJ* 

estate,  of  wbal  na^re  or  kind  aoever^  subject  to  my  just  ])o«4.  Toova 

debts  and  legacies  as  aforesaidi  unto  Hannah  my  said  wife^       ^^^H^ : 

vhom  I  nominate  my  sole  executrix.*'     T.  Faulfuntr  died    ^^'■"^■» 

without  altering  or  revoking  his  said  will^  which  was  proved 

regularly  in  the  register  court  t>f  the  Bishop  of  Litchfield 

aod  Covtntfy,  in  jfyril,  1768.    Hannah  Taulkemr  died  i^ 

179i.  O.  Tome  and  JR.  We%t,  the  lessors  of  the  plaintifl;  .are 

the  devisees  named  in  the  said  will..  R*  Jackson  and  W. 

tfcvton,  the  other  devisees,  die^  before  the  action  was  com^ 

meoced.    The  debts  due  from  the  testator,  and  the  l^jaciei 

given  under  his  said  will,  were  satiiRed  before  the  actiba  w«| 

brought.    The  question  for  the  opinion  of  the  Court,  vfftSa' 

Whether  the  plaintiff  were  entitled  to  recover?  .  |f  hf  wf;re, 

the  verdict  to  stand :  if  not,  the  verdict  to  be  entemd  for  th# 

defendants.  *•      .  . 

Readcfg  for  the  plaintiff,  contended^  1st,  That  this  was  not 

a  devise  to  charitable  uses  within  the  stat.  9.  G€o^  8^  c,  S6  s 

tnd|  Sdlyj  That  if  it  were  so,  yet  the  legal  estate  having  passed 

to  the  tmsteeSf  they  were  entitled  to  recover  at  law.,    ist. 

Admitting  this  to  be  a  devise  of  tbe  rjeversipn  of  t)ie  reality 

to  the  trustees  for  the  purpose  mentionedy  yet  it  is  not  void 

as  a  devise  to  charitably,  uses   within  the  meaning  of  the 

ftalute ;  the  uses  in  this  case  being  indefinite,  namely,  such 

as  the  trustees  and  the  officiating  minister  of  the  congregation 

ihsll  think  fit  to  apply  the  funds  to.>   The  application  then 

being  i^  the  discretion  of  the  tnsteesy  .(hey  may  apply  the 

fiind  to  other,  than  charitable  uses^  to  acts  of  benevolence 

and  liberality,  which  haye  beep  considered  not  to  becharita*     [  331  ] 

ble  uses,  (a)  .  \  ■ 

Loan  Ellbnbobouoh^  C.  J.  The  application  in  this  case 

is  le/t  to  the  trustees  still  more  indefipitely  than  it  was  in  Mom 

fice  y.  The  Bjuhop  of  Durham,  -Thtj  may  build  houses  with 

it|  or  do  what  else  fhey  think,  fit ;  but  (addressing  himself  to 

the  defendantV  counsel)  what  aq^wer  can  be  given* to  the 

odiec  peioti  that  the -legal  estate  bVmg  given  to  the  trustees, 

must  rest  with  them  ;  and  they  must  be  entitled  to  recover  at 

law  upontbeiir  i^gWtitle,  in  whatever  manner  the  Court  of 

GbaM^fy  may  ^lereafter  d^^l  with  their  application  of  it. 

(s)  Morice  V.  Tlw  Bifkof  of  DurliaiDf  i  Yes.  joa.  399,  N.  S. 

Vaughan 
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180|.  raiigXm,  Serjt.  cofifra.     If  this  be  a  devise  to  cbaritable 

DotXrooiTB  ^*^**       statute  (i.  S,)  avoids  the  legal  estate,  and  not  merely 

mgi&kuii      theme;  and  nothing  now  remains  to  be  done  but  the  olte- 

C^rstTAKs.  rior  application  of  the  fond ;  for  the  case  finds  that  all  the 

debtt  and  legacies  are  paid.      [Lord  BHenhorough.     It  does 

not  appear  that  they  have  been  paid  oat  of  the  rents  or  pro* 

duce  of  the  estate ;  the  trustees  may  have  paid  them  cot 

of  their  dwn  funds,  and  then  equity  would  not  take  away  the 

estate  irom  them  till  they  were  reiiiibnrsed  out  of  it.}    If  the 

legal  estate  vest  at  all  in  the  trustees,  it  is  in  facta  repeal  of  the 

ilatute.    The  Court  will  so  expound  the  act  to  repress  the 

mischief  which  gave  rise  to  it;  and  advance  the  remedy  pro* 

videdforit;  the  mischief  was  the  devising  lands  in  mortmain, 

and  creating  perpetuities :  which  is  here  attempted  by  a  pro- 

Tision  for  the  perpetual  succession  of  trustees.    The  remedy 

was  to  avpid  all  sncb  dispositions  in^trost  for  *^  any  charitable 

uses  whatsoever/'  using  the  largest  and  most  sener'al  terms  ss 

contradistinguished  from  religious  uses,    '  Tli^  construction 

of  charitable  uses**  in  the  stat.  4S  Eliz.  c.  4j  goes  much  be« 

yond  the  relief  of  the  poor  (a) ;  the  term  extendi;  as  appears 

by  the  preamble^  to  the  repair  of  bridges^  ports,  highways, 

be.  and  in  Jonet  v.  Wilfiams  (6)  it  was  desired  by  the  Lord 

Chancelldr  to  be  ^  a  gift  to  a  general  public  use,**  extending 

as  well  to  the  rich  as  to  the  poor  ;  and  therefore  a  sale  of  land 

to  be  applied  tp  water«works,  for  the  use  of  the  inhabitants 

of  a  town/ was  holdento  be  within  the  statute  of  mortmain; 

Loan  ELLBMBOKoootty  C.  J.    This  is  nothing  like  ade« 

tise  to   charitable  uses.*    The  trustees  may  apply  the  estate 

to  any  use  they  think  fit.    The  will  of  the  testator  does  not 

aim  at  confining  them  to  apply  it  to  charitable  oses.    If  I 

were  (o  guess  at  his  meaning,  I  should  rather  suppose  that  he 

meant  them  to  apply  it  to  superstitious  and  fanatical  uses: 

it  is  left  to  their  caprice :  and  unless  we  can  say  that  it  is  a 

devise  to  charitable  uses,  it  is' not  v^ithin  the  statute..  The 

ease  recently  decided  by  the  Master  of  the  Rolls  is  stronger 

^tban  this. 

Per  Curiam^  if^oi^a  to  the  Plaintiff* 


(«}  yUL  I  Bao.  Ate.  ifo* 


ifiMiML  #if. 


Samusi^ 


*  <  «4    *u  * 
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* 
Samujcl  agaimt  JtTDtv,  in  Error.  jK^rtSfc 

T^HE  plaintiff  below  declared  in  his  first  coant  in  '''fi^c^  Awantftatiiii; 
for  certain  promissory  notes*    The  second  count  stated^  *!*  hS  h  ^'**°^ 
That  whereas  the  plaintiff|  at  thejpecial  instance  and  request  ^danott  to^tiuj. 
of  the  defendant,  delivered  to  him  jtwo  other  promissory  notes  ftjjjjf^j^^* 
(stating  them  both  parable  tp  the  plduitiff)  which,  said  notes  aoooaot  wftk 
were  indorsed  in  blank  on  behalf  of  the  plaintifl^  and  were  of  Se  SlS^^^ 
the  talue  of  SOOO  l^  to  the  intent  that  the  defendant  for  cer-  ^  on  it,  aod 
tain  commission  and  reward  to  be  thereof  paid  by  tl|e  plain-  am  receiTedUi* 
tiff  to  the  defendant^  might  procure  the  said  notes  to  be  dis-  pSjL'e'bSta- 
counted  for  the  use  of  the  plaintiff;  and  the  defendant  took  tendinir  \o  de- 
and  accepted  the  said  two  notes  for  the  purpose  aforesaid^  Jff"  hid*  m^ 
and  afterwards  did  procure. them  to  be  discounted^    and  tbon^ reqaeft^  * 
thereupon  received  1109/.  as  and  for  the  discount  of  (he  said  with  him,  fte; 
notes  ;  neyertheless,  the  defendant^  not  regarding  his  duty  (wft^jj^f j?^ 
ia  this  respect  but  contriving  andfraudulently  intending  tp  de«  mai  or  not  in  ici 
ceive  and  defraud  the  plaintiff  i a  this  respect,  hath  not  tho'ie-  [Hssampdif^ 
quested,  paid  the  said  sum  of  money  so  by  him  received  aa  and  andoooi^ectiott 
for  discount  of  the  said  two  notes  to  the  plaintiff^  but  on  the  on  a  ^enJla^ 
contrary  hath  converted  and  disposed  thereof  to  hia  own  use.  demurrer  to  tha 

rni      .  .   «  A       11  1  «  '     «  .   ^-/K  ^   r     1M      whole  dedara* 

The  third  count  stated,  that  whereas  the  plaintiff  at  the  like  tion,  becaaie 
insunce  and  request  of  the  defendant,  delivered  to  him  two  ^^^^^ 
other  notes  (stating  them  as  before)'of  the  value  of  SOOO  i.  to  count  in  troTer, 
the  intent  that  the  defendant  might  raise  and  procure  for  upon  an  inttf  lo* 
the  use  of  the  plaintiff  certain  sums  of  money^  or  account  with  ^^^  J^**!- 
the  plaintiff  for  the  said  notes,or  for  .such  sum  of  money  as  the 
defendant  should  raise  or  procure  thereon ;  and  the  defendant 
thereupon  took  and  received  the  said  notes  for  the  ptirpose      [  334  J 
last  aforesaid  ;  yet  the  defendant  not  regarding  hu  doty  in  this 
respect,  but  contriving  and  fraudulently  intending  to  deceive 
and  defraud  the  plaintiff  in  this  respect,  hath  not,  though 
Kquestedy  accounted  with  the  plaintiff  lor  the  said  two  last- 
mentioned  notes,  or  either  of  themi  or  for  any  money  raised  or 
procured  thereon ;  but  hath  wholly  omitted  and  neglacted  M 
t6  do ;  thereforci  &c.   To  this  there  was  a  general  demurrer  to' 
the  whole  declaration,  and  joinder.     And  the  Couit  of  C«  B. 
(d)  gaVe  interlocutory  judgment  for  the  plaintiff  to  recover  his, 

iamagM 
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1805« '      damigei  by   occasion    of  the  premises^  and   award  ed  a 

g^jjjl^      writ  of  enquiry  to  assess  the  damages;  on  which  the  jury 

ar«AMl      fouhd  several  dattag^,  vis.  9014 /•  14f.  and  coM  on  th^  first 

J«am»       count,  and  nominal  damages  on  each  of  the  other  two ;  which 

latter  the  plaintiff  remittedy  add  prayed  jodgment  for  his  da* 

mages  on  the  first  ooant,  which  was  entered  up  accordragly* 

And  now  on  a  writ  of  error  brought^  it  was  assigned  for  error 

that  there  was  a  misjoinder  cf  action  t  for  that  the  first  count 

of  ihi  declaratioo  Was^  in  f rof^r ;  and  iii  the  second  ainl  third 

eoontstbe  plaintiff  declsred  on  certain  supposed  caa^sof 

action  founded  upon,  breaches  of  certain  promises  and  under* 

iakingt  supposed  to  have  1>een  made  by  the  defendaat  to  the 


fFhod^  foir  the  plaintiff  in  error^  said  it  was  not  necessary  to 
die  cases  to  shew  that  counts  tn  inyoer  apd  dssunq^sit  Could 
not  be  joined  in.the  same  declaration :  and  contended  that 
tlie  two  last  c6nnt9,  though  not  in  terms^  Were  in  effect  laid 

(  iii  3  '^  atfumpA.  The  lest  count  was  upon  an  implied  agreement 
by  the  defendant  below  to  account  to  the  plaihtift  for  money 
raised  ofaee^tiAii  notes  delivered  to  him ;  and  the  breach  was 
for  not  ^Accounting ;  in  other  words,  for  uot  performing  his 
p^oMiet  for  the  count  mustn^dessaHIy  imply  ad  asswnpsit 
from  the  fiscts  stated;  [Lord  IXUnhorw^^  C.  J,  How  are 
these  counts  laid  in  anumpni  more  than  the  counts  in 
DiVftdn  V.  Clifton  (a),  and  Gr^it  v.  Radnidge  (b),  which 
vrere  holden  to  be  laid  in  iort  f*]  In  those '  case$  there  was 
an  actual  misfeasance  arinng  from  a  tbrtio'ns  negligence :. 
but  thongli  the  not. accounting  may  be  a  breach  of  duty^  be- 
cause it  is  the  duty  of  every  man  to  keep  his  proipise,  yet  a 
nlere  negative  act  cannot  be  converted  into  a  tori,  otherwise 

r  every  default  of  payment  for  goods  ^old  and  delivered  maj 

laid  m  tort  which  will  blend  in  confusion  distinct  forms  of 
action.  Hie  Court  of  d.  B.  seemed  to  thinb^  that  if  any  one 
.  count  were  good^  the  plaintiff  was  entitled  to  Judgment.  [Le 
Blanc}.  The  demurrer  was  general  to  the  whole  declaration^ 
1^  not  to  the  particular  counts^  which  you  say  are  informah 
LawrtnetJ.  The  only  question  we  have  to  consider  U, 
Whether  the  two  last  ooants'as  laid^  are  in  assun^$it  or  in  tort  f 
not  Whether  they  are  properly  laid  tn  torti  Now  there  is  no 

•  '  •   •  •    . 

(•)  a  Will.  axf.  .(i)jB.stk«t. 
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Tremise,  hat  breach  of  promise  alleged,  but  the  whole  is  laid 
M  tort.  If  those  counts  are  iaformally  laid  i  a  tort,  the  de- 
Mnrrer  kfaonld  haVe  been  pointed  to  them  speciany,  and  not 
bare  been  made  •generally  to  the  whole  declaratioii.  Le 
Blane,  3.  As  the  two  last  counts  are  laid,  non  aaumpni 
iroald  not  have  been  pleaded  fo  them.)  Supposing  the  t*» 
«st  bdiints  to  be  had  in  point  of  form,  the  interlocutory 
^oeral  judgment  given  in  C.  B.  is  erroneous.  In  Sage  v,  • 
Bmmiei  (a),  where  tmer  and  assun^sit  were  joined,  and 
Were  was  a  Verdict  for  the  defendant  qiiogd  the  trover,  and 
wr  the  plaintiff  quoad  the  assua^sity  the  jatjgment  wai 
•rrested,  notwithitandirtg  tlie  severance  by  the  Jurj. 

I^RD  EllehboroVoh,  C.  J.  Error  can  only  be  brotic'.* 
on  final  judgment;  3:nd  here  are  several  domages  fotmr'/^ 
each  count,  amd  th<5  damagespn  the  two  last  connis  ren  ,1^' 
«nd  general  Judgment  only,  fdr  the  damages  oa  t'  «'  w' 
count;  which  is  right,  unlesi  it  could  be  shewn  Z^^ 
»wo  last  cotlnis  tt^  h\4  in  atsumffit.  ^  that  they  J^fT. 
bejomed^^lth  the  first  count  i^  /rwer;  which  "^''•'1""* 
friledtodo.    Therefote  '     *     ""^'  *^'"«»»     y^We 

JRer  Curiam,  j^^^^^^  ,  *«W^rt) 

^jB«i;%Serjt.wa.tohaTe«g«dia«ppartof  t^ejud^ent 

W  3  Ur.  n.  W  Vide  Br.w« ..  t>l.o».  ,  T.  ^.^^  ,,^ 
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Lewis,  on  the  Demise  of  Jonk  OuifA^r^         •      «^v 

Waters  and  THOMjit-  *     -    Jf-wiii. 

i«T.„c.,  J.  a.  the  last  M,r^oui  aiiS  tv  J/^*^  *^f°"  22-5%a'S. 
for  (he  plaintiff,  subject  to  tLlSf^/r"  ""  *"^*»  ^  ^ 
foUowing  case :  «V'ntt»li,of  (|ie  Court,  on  the  Hj^^  ^ 

5Mr  htin,  aa« 

'  'wwaMoTnek 

bit  Sh*  ■*.!»<■._  ...'*'*  to  lb*  (Mii 


y^'S?**.*"  •'•  <»••  *c.  *W»  like 
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w^  toil  took  estates  tail  in  Mcc^ldtt^  aS'Jrf^Z  *^^^f^%^  ^^\^^w7^^ 
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David  Ormond,  Gent,  being  seised  ii)  fee  of  the  said  pri< 
inisses^  by  the  will  dated  23d  of  Jpril,  1763|  after  gifing 
the  same  (o  his  wife  Elizabeth  for  life«  doriog  her  widow- 
boodj  devised  the  same  as  fpllows ;  — -  '^  I  give  and  devise 
the  same  lands  and  premisses  to  D^vid  Ormond^  nj  eldest 
ton  ^4  heir  apparent,  for  life,  withoot  impeachment  of 
fvaste  ;  remainder  to  X*  E.  and  his  heire,  doriog  the  life  of 
SDj  s^id  eldest  sooj  to  preserve  coqlingeot  remainders ;  n» 
nainder  Ip  the  first  and  other  sons  of  my  said  eldcft  son,  and 
their  hiin;  and  for  want  of  %ur.h  issuer  to  my.  second  son 
John  Ormond  t6t  life y  without  impeachipent  of  waste;;  re- 
mainder to  the  said  L.  E.  and  his  heirs,  during  the  life  of  my 
said  son  John  Ormond,  to  preserve  contingent  nsmaindcrs; 
remainder  to  the  first  and  other  sons  of  my  said  second  sod 
and  their  beirs ;  and  for  want  of  such  iMiie,  to  the  use  pf 
my  own  right  heirs  for  erer.*'  The  iestator  Dof^id  Omumi 
died  Qn  85th  of  Jpril^  1763|  leaving- his  widow  fHinabetk 
ntod  two  8ons»  the  said  Lfdvid  and  John  him  surviving.  Qa 
bis  death  .£/tKa6eM  his  widoif  entered  and  continued  in  pos- 
^etaipn  of  the  premis&es  till  •  1778,  when  she  died.  Davii 
Ormondp  the  eldest  son,  then  (ook  possession  of  the  premisses. 
He  had  two  sons,  William  ^nd  David,  both  of  whpm  were 
born  after  the  decease  df  the  testator,  and  died  in  their 
jather*s lifetime  {William  at  the  age  of  about  eight  months, 
and  David  aged  four  years)  .and  four  daughters,  namely, 
Jlnn^  Elizabeth,  Margaret,  and  Rachel^  who  survived  their 
father,  and  are  all  now  living;  and  one  of  them  is  the  wife 
of  the  defendant  Waters*  David  OrmoUdtht  son  died  ia 
Aprils  1804 ;  John,  the  second  son  ot  the  testator,  died  ip 
1769,  leaving  John  Ormond,  the  lessor  of  the  plaintiff,  his 
son  and  heir,  who  was  born  on  the  4th  of  February,  17&1* 
The  (|uestiqn  for  the  opinion  of  the  Court  was,  What  estatej, 
if  any,  ihe  les^r  of  the  plaintiflF  took  in  th<;  premif ses  ia 
ijuesMon  ?      . 

Datincejf,  for  the  plaintiffi  lifter  stating  the  Question  to 
be|  Whether  t^e  Qrat* and: other  sons  of  xht  testator's  eldest 
aon  David  Ormond  took  in  fee  or  in  tail  i  that  if  in  tail,  the 
Remainder  to  John  Ormond  the  second  son  was  vested :  if  ia 
fee,  then  sncb  remainder  was  contingent,  aud  was  defested 
by  the  ev^t  of  D«  Q.  having  had  sons;  contended,  thai 
^e  first  and  9thqr  sons  of  thf^  eldest  poa  took  only  in  uiK 
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This  is  a  question  of  intent,  to  be  collected  from  the  whole  of 
th^  te9tator's  will ;  and  the  Court  will  adopt  that  eonstrac* 
tioQ  of  the  words  by  which  such  intent  can  be  best  effectu^ ' 
atcd;  and  in  so  doing,  will  make  a  particular  and  subordi* 
sate  intent  give  waj  to  the  general  and  principal  intent, 
where  both  cannot  take  effect.  Now  here  the  principal 
intent  was,  that  in  default  of  issue  ihale  of  the  testator's  eld* 
est  son  Davidy  the  estate  should  go  to  his  second  sos  and  his 
issue  male  ;  and  in  order  to  effectuate  that,  it  is  necessary 
that  the  first  and  other  sons  of  Davidy  the  eldest  son,  should 
take  estates  tail ;  and  this  is  warranted  by  the  words  used.  It 
is  plain  that  the  testator  looked  only  to  the  male  desqendants 
of  Davi(2  in  the  first  instance;  for  he  only  mentions  sons, 
and  omits  daughters ;  and  the  limitations  to  the  second  son^ 
and  to  his  first  and  other  sons,  which  immediately  follow, 
manifest  the  same  intent  according  to  the  rule  of  noscitur  a^ 
iocm.  Next,  it  appean  clearly,  to  have  bieen  the  testator's 
intent  that  the  sons  of  his  eldest  son  David  should  take  ia. 
succession^  for  the  limitation  is  to  ihejirst  and  other  sons; 
that  is  always  understood  according  to  priority  of  birth* 
If  he  had  meant  all  the  sons  to  take  together^  he  would  have 
•aid,  ^'  to  each  and  every  of  the  sons, "  or  ^'  to  all  the  sons,^ 
or  at  least ''  to  the  sons."  Evans  v.  Jsiley  {a),  and  Ungiy  r. 
PtaU  (Jb)  :  and  this  is  the  universal  language  of  marriage* 
settlements^  where  a  limitation  to  first  and  other  sons  is 
always  used  to  denote  estates  in  succession,  fiut  then  it  will 
be  said,  that  the  limitation  is  to  the  first  and  other  sons  of 
DaiAd  and  their  heirs,  which  shews  an  intention  to  give 
thgm  a  fee;  but  the  meaning  of  the  word  heirs  is  restrained 
by  the  subsequent  words,  ^  and  for  want  of  such  issue,**  to 
heirs  of  the  body.  The  word  issue  conveys  an  intention  to 
give  an  estate  tail  to  some  person  ;  it  is  as  operative  to  pass 
luch  an  estate  in  a  will,  as  heirs  of  the  t>ody  are  in  a  deed. 
Docd.  Barnard^.  Reason  (r ),  and  Ginger  v.  White  {d)\ 
and  here  the  grammatical  construction,  which  refers  such 
i^ue  to  (he  last  antecedent  heirs,  will  best  efibctuate  the 
general  intent.    Idle  v.  Cook  (e),  Goodright  d.  Lisle  y. 
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(«)  3  Burr.  1570.  (S)  8  Vio.  Abr.  50. 

(c)  Cited  at  larsc  ia  Dot  v.  Holmei»  3  Wilt.  244. 
(tf)  WiUss,  352-  (•>  K  JE»f.  HTau  76* 
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Puttin  (a).  Evans  r.  Mtlty  (&}.  Again^  tberf  could  Dot  be 
s  want  oiheirt  of  Davidy  the  eldest  spn^  Or-hi's  sons,  while 
John  Ormond  the  second  son  of  the  testator,  or  any  of  his 
xssne  were  liring;  which  also  shews  that  by  the  A^fr^  of 
jDa9t(f  8  son  ranst  have  been  meant  luirt  of  the  body»  Ivei 
¥.  JLegg  (e),  Bcek\  case  {d),  Jmw  ▼.  Davis  (e),  Goodrighi 
^.  Coodridgt  {f),  Webb  v.  Hearin  (g\  and  Nottingham  v. 
Jennings  (k).  Then  the  altimatie  remainder  to  the  right 
heirs  of  the  derisor  was  Intended  to  let  16  the  daughters  of 
tiiff  two  1608  in  succession^  in  default*  of  th^ir  heirs  male, 
fie  tbicri  referred  particularly  to  Ladj/  Dacre  ▼•  Doe,  in 
Error  (?)>  to  shew  tliat  the  words  **  fOr  i^ant  of  such  i^ue 
0\  f  •  heirs  male  of  the  eldest  son  Dadi)  to  my  second  sonj** 
did  not  make  the  reihainder  to  the  second  son  to  depend  on 
the  contingency  of  there  being  no  son  of  David  bofb^  but 
that  ^ohm  the  second  son  took  a  vested  estate  for  life,  and* 
that  bis  eldest  son  took  a  vested  estate  tail^  which  took 
effect  in  possession  on  the  death  of  Datid,  without  leaviog 
issue  male :  and  to  Doe  ir.  Halley  (A),  wh^re  Lawrence,  J. 
|>oiiited  out  the  inconvenience  of  a  contrary  construction ; 
and  he  said;  that  this  was  the  more  na^tural  conslructtont 
Hbee  at  the  time  of  making  the  m\V,  an'd  till  after  the  death 
ofitbe derisdr;  David  )iad  no  sons>  but  JoAn. had  a  son, 

'Jihbofty  for  the  defendants^  contended^  That  John  Ormond^ 
the  second  sbn^  took  only  a  contingent  remainder  for  life/ 
to  vest  if  David  hh  eldest  brbther  should  die  without  having 
any  son;  but  which  in  the  event  did  not  vest,  because  Datid 
hotd'sons ;  afnd,  consequently^  that  the  subsequent  remain^ 
ders  i6  the  first  and  other  sops  of  John  were  also  contingent 
isnd  defeated  ;  and  that  the  daughters  of  David  were  entitled 
i»  tbef  heirs  of  David^g  sons.  '  It  does  not  appear  that  the 
devisor  meant  that  the  sons  of  David  should  take  onlj 
estatcB  tail,  and  not  in  fee ;  for  if  they  took  in  failj  they 
would  take  estates  in  tail  general  and  not  in  tail  male;  for 
there  1s  nuthingto  limit  the  word  Wrs  to  heirs  ma/f|  eVeo 
though  It  were^onfttrued'Aru's  oj  the  body;  and  this  fbewl 


(a)  2  Ser».  7*9— 3T»  «•  W  5  Barr..i5Si. 

(c)  Cited  in  Doe  v,  Perrja,  3  Tens  Rep.  488. 

id)  Lit.  Rep.  iS9**S3y^^    Also- rrpertcd  ia  Cro»  Csr.  363^ 
■ame  of  Borctoa  v.  liiohoMi ;  and  ia  Fearnc'9  Caal.-  Rem.  514. 
:  (•)  s  Stra.  849.  (/)  V?j|lef,  389.  ig)  Cio.  Jae:  415. 

^A)  I  Pr.  WifM,  f }.        (I >y#  t^ai  fitp.  risb      (»)  n,  j»  ts. 
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jthat  the  deybor  did  not  mean  particularly  to  pilfer  -A? 
Viale  \i^e^y  i^bich  distingaishes  this  case  from  those  wbic|| 
b^vebeen  cited ;  and  it  is  distinguished  from  them  in  ano^ 
ther,  rqspecty  namely,  the  introduction  of  tr^i^ees  to  prcr 
^erre  contingent  remainders,  after  eaqh.  of  the  estates  foe 
life,    £mn$  t.  4^ky  (a>  turned  on  the  construction  pf  ^ 
yerj  loqg  will,  where  the  Cour,t  could  tf^l^e  one  part  in  ai4 
of  the  constriiction  of  another ;  and  the  intention  of  the 
devisor  tb^t  his  afterborn  sons  should  take  restates  in  t^ll 
inal«|  though  there  were  no  express  limitation  of  thQ  sor^ 
but  only  an  inference  of  such  an  intent  from  ageneral  limita^ 
^ou  ovejf,  '^  for  want  of  such  issue/'  was  manifested  by  precede 
jng  lioiitations  of  the  like  nMure  to  his  other  spns^ then  in  €9^^ 
tf  d  also  by  subsequeut  similar  limitations.  lrKJv€$  y«  Legi  (^) 
the  qof^ion,  tpmed  on  the  mtaniog  ofthe  ward»^^  iti  de« 
ifaolt  tbereqf/'  which  the  Court  held  to  refer  to  the  wbol0 
aotecedent  sentence,  aod  tO;  take  in  dl  the  ^ontingenjpiei 
ybidi  could  happen.    But  here  the  word»  are,  '^  for  want 
bf  ffucb  ifsue/' and,  ahereforcy  necessaiil^  confined  to 'tb^ 
^^t  of  istiue  of  some  person,  and  clearly  refer  to  the  sons 
of  PavidJ   po€  ¥•  Hallejf  (c)  was  the  ca«0  of  a  Ifmitatioa 
lo  the  te^tatorta  nephew  M,  M»  for  life,  remainder  to  the 
eldest  son  of  bU  nephew  to  be  begotten,  and  to  the  keir»  of 
such  eldest  sott  {  find  in  default  of  is^u^  male  of  his  saHij 
iifpAcm,  1#  anotbif  nephew  S.,B*    There  it  was  neoessar]^ 
thftt  Jf.  JB.  shoolA  take  an  estate  tail,  for  otherwise  a  second 
son  of  Jl(f,  JEf.  could  liave. taken  nothing,  though  it  was  plain: 
from  the  words  tbaV  ^*  P\,  was  not  to  take  till  dcffault  of  issue 
tnale  pf  fit*  ff.    In  Vnfl^  v.  PcaU  (d)  the  word  suoeemv^ 
Was  introduced,  on  whi^rh  the  judgment  turned  :  but  here^ 
for  want  of  that  word,  all  David's  sons  must  take  together^ 
and  not  in  succes^oo.    Though  even  if  the  eldest  son  alone 
Were  to  take,  yet  as  the  limitation  is  to  the  heii^  of  the  taker. 
he  would  take  ill  fee,  and  the  remainder  over  would  beequallj 
defeated.    T<>  rotitle  tfie  plaiptiff  to  recover^  .he  most  make 
outtbaf  6rst  and  other  sons*' do  not  mean  all,  but^'on^ 
after  another,''  end  that  heirs  means  ^^  heirs  of  the  body  ;'* 
and  their  beirSi  the^'  heirs  of  the  body  of  each  in  sttc«i 
cession  ;*'  and  that  ^'  fpr  want   of  such   issne,^  refers  to 
ksue  of  the  sons  of  D/nid^^LAd  npt.  of  Daxdd  himself.    If, 


(«)  }  Burr.  i^Sx. 
^0  axei|n^ep.,5s 


(h)  3  Term  Rep.  4S8,  nols* 
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instead  of  the  word  is$ue,  it  bad  been ''  and  for  want  of  sucb 
heinf*  tben  to  John  Ormondy  &c.  it  migbt  hare  been  more 
icasy  to  contend  that  fieirs  tbere  meant  '*  heirs  of  the  body  ;" 
for  the  sons  of  David  could  not  die  without  heirs^  if  their 
nncle  or  cousins  to  whom  the  limitations  over  were  made 
were  living.  But  the  natural  construction*  of  words  must 
always  prevail,  unless  there  be  a  manifest  intifntion  to  the 
contrary  :  and  the  word  heirs*  does  not  naturally  mean  hsuCf 
^ut  heir$  general:  and  nothrftg  could  be  inferred  as  to  the 
intention  of  the  devisor  from  the  circumstance  of  John 
having  a  son  born  at  the  time  of  making  the  will  ;  because 
the  limitation  to  the  sons  of  John  is  in  the  same  words  as 
that  to  the  sons  of  David,  who  had  then  no  sons  bom :  and. 
oti  the  contrary,  if  he  had  meant  jihat  the  son  of  John  shouhi 
at  all  events  take  a  life  estate^  he  might  have  givefn  itto 
htni.  And  he  referred  to  Gebdright  v.  Dunham  (a),  Keenc 
d;  Pinnock  v.  Dickson  {b\  and  Doc  d.  Comberbdtch  v. 
Perryn  (c),  to  shew  that  the  limitation  over  to  John  and  the 
subsequent  limitartioiis  were  contingent,  to  take  place  only 
upon  the  event  of  David  the  eldest  son  having  no  aons^  and 
that  he  having  had  sons,  those  estates  were  defeated, 

Damniey^  in  reply,  observed,  That  the  interpoBition  of 
trustees  to  preserve  contingent  remainders  proVed  the  soiici* 
ittde  of  the  devisor  to  guard  the  limitation'  which  he  had 
created* '  That  the  limitations  to  ^'  the^rif  and  other  sons'* 
here,  shewed  the  intention  of  the  devisor  that  they  should 
take  in  succession  as  plainly  as  if  he  had  tised  the  word 
suceesuvelu,  the  introduction  of  which  it  was  admitted  would 
have  made  all  clear;    As  to  Goodright  v.  Dtrttham,  he  an« 
swered,  that  the  limitation  over  to  the  daughters  wais ''  ia 
case  he  dies  without  issue/'  which   evidently  meant  J* 
Laming  the  son  :  and  the  prior  devise -was  to  him  for  life; 
stud  after  his  death  to  '^  all  and  every  his  children  equally, 
and  to  their  heirs  ;**  and,  therefore^  they  were  plainly  meaot 
to. take  the  fee,  and  consequently  the  limitatlbn  over  must 
be  contingent.    In  Keene  v.  Dickson^  which  was  very  difie* 
rent  from  the  present,  the  limitation  over  to  the  daiughtcfrs 
waa  **  for  want  of  such  isiue  male  ;**  and*  the  construction 
tbere  adopted  was  to  effectuate  the  intentton  of  the  devisor, 
which  waa,  that  the  estate  should  not  go  ovelr  to  another 


(»)  DovcL  Z64.     (})  s  Bos.  tt  Pall.  s54t  aots.     <c)  4  Turn  Eip.  414* 
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family  till  after  a  general  failure  of  issue  of  the  Pinnoch, 
which  would  otherwise  have  been  defeated  for  want  of  a 
limitatioti'  to  the  issue  of  the  daughters.  Then  the  case  of 
Doc  d'.  Comberbatch  v*  Perryn  is  distinguishable  in  several 
respects ;  first,  The  devise  there  was  to  all  and  every  the 
cbildreo,  equally  to  hedwded  amongst  them  share  and  share 
alike;  but  this  is  to  Hat  first  ^d  other  sons,  which  shews 
they  were  to  take  in  succession.  Secondly^  The  limitation 
there  wais  to  the  children  khA  their  AetVs /or  rt^er;  which 
more  itrongly  indicated  than  here  an  intention  to  give  the 
children  ao  estate  nbsolutely  r  but  here  the  words/or  ewet  do 
not  occttr  till  Ihe. last  Uitoitation  to  bis  right  heirs.  Lastly^ 
The  devise  over  was  upon  the  decease  of  the  first  takera 
wiihout  iu^as  aforaaid',  which  designatied  expiessly  to 
wboDstlioe^  words  were;  r^ferrible.  '  r 

Xorjd;  Ej^lbnborough>  C3.  If  upon  looking  into  the 
cases  citedi  we- have  any  dottbti  we  will  say  so  in  the  course  of 
the  tef ao  i .  but  at  present  it  appears  to  me  that  the  intetition 
of  the  devisor  is  clearly  to  be.  collected.  After  giving  bii 
widpw  a  life  eiiate,  he  .devises  the  esu^to  his  eldest  son 
liavid  for  lifey'reknaihder  to  trustees,  fee. ;  and  then  foltowi 
the  limitatipn  to  the  ffjfrs/.lind other  sons*'  of  David;  by 
which  expression  he  appears  to  me  to  have  denoted  that  the' 
sons  should  take  succewvtlji/,B%  plainly  as  if  that  word  had 
been  used.  Otherwise^  if  he  had  meant  that  all  the  Sons 
should  have  tiiken  together,  he  would  have  used  the  words 
"all  and  every,"  as  lu  Doe  d,  Comberbaich  v.  Perryn, or 
other  an alogof^s  expressions.  Then  he  gives  it  to  the  first  and 
other  soos  a))d  their  heirs :  that  wopld  have  carried  the  fee : 
but  thef)  follow  the  words,  ^*  and  for  wnnt  of  suth  issue ;" 
and  the  qMC^ion  is  upon  the  reference  of  the  word  fssi/r. 
Whether  it  refer  to  Dacid^  or  to  his  first  and  other  sons^ 
and  \\  appears  to  me  b^  ih'e  context  to  mean  for  want  of 
isxuc  of  sf^ek first  and  other  sons;  and  this  construction  will' 
rjestrain  the  word  ^^keiriC'io  mepn  "  heirs  0/  the  body ^ 
And  it  inay  be  observed  that  the  vtotdsforever  (to  them  and 
their  heirs ypr  ^vef)  do  not  occur  in  this  place  as  the/ did  in 
spme  of  the  cases  pited.  Then  the  devise  will  be  iha  same 
as  if  it  had  been  in  terms  to  the  firstlind  other  sona  of  David 
in  tail)  repfiaiader  to  John  Ormonde  8ic.  which  will  give  him 
H  Tested  remainder ;    an4  this  will  effectuate  the  appaipeot 
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lM5v        patent  of  the  devisor  tocostii^ue  the  estate  in  Ma  family: 

L^^a       ^^^^^  would,  be  defeated  .by  referring  the  word.  i$$ne  to 

qtLMonii      Damdi  and  to  construe  it  otherwise  would' be;  to  give  tfafe 

H^^*^       jword  isiut  a  diJfereot  sense  ifaan  Wbat  tbe  sidiieipieni  wofds 

iiaport  It  to  mean.  .    ' 

G  Aoa  K,  J  •  The  Ihnttatioii  to  ^^ibejlirtf  and  ^other  bous/* 
mports  that  they  were  to^take  niceesuvily  according  to 
priority  of  birth ;  itis  the  abridged  language  ot  ooHT^aocest 
find  then  the  words  '^  for  want  of  siuh  i$me,** x^rmg  to  the 
mttecedeut  limitation  to  the  firal and  otber  sonsoCJDimd  and 
[  Meifir«rs»wiU  give  them  estates  tail  according  te  all  the 

piMs^ '  and  -:  will ^  test  the  reouMtider  to  JuJkii*Onnoisd^  the 
Wotber^of  JDOTid^'    .  .  <    *•      .        i 

^i I^iwrbncb;  J«  «  I donbt 'knoir. wbe&er; on^loeikibg  inie 
all  the  cases  which  have  beeb' cited, •  some  of  ivMeb-i  huft 
IK0t  m  this  odcttfiois  feferred.tOy'Jtbey  may  alter  tlM  opinion 
i  have  formed.;  for  many  of  ibem  ruw  so  near'^cketi^otberi 
Ibat  it  IS  impossible  to  carry ;  ^befr  distiof  lipif  i  in  Mry  ^om^ 
mon  memory  ^  thongfa  Lord  i&iiyoii  was  enabled  10  Ik^  Id 
iNQPond  any  other  mast  in  my  oflsperienec.  ^   Bit  as>al^piMeirt 
adwed,  I  tbink  tbat:tbe«oiis:af  DaMiMk  egtiitbs  ibtli^nd 
Ullit^  (be  rem'aifidera  over  ferftdi.    fEj/it  iiiiiitAtion  is4t#«i*  Ai$ 
JirMt  and  other son^f  and  tkm  1inn^[ and, for  ^f^^t'^t' i(Bt^ 
issne,  remainder  qver;   and  tbe\^tteilk>»  isy -Wlietti^  the 
words  for  Kant  of  such  iisue,  mesms  fitst  4ind  other  0n»i  or 
their  hfirsf  if  it  mean  the  latter,  the  son^  took' estates  tail; 
for  thesQus  could  not  take  estates  in*  fee  suocessivety  in  re- 
maiiider  one  after  another :  and  I  do  not  think'  Ulat  the  tes- 
tator meant  to  make  the  grandsons  joint  tenants  ifi -fee,  as  be 
has  not  so  given  the  estate  to  bis  own  sons ;  and  a^  the 
r  346  J     effect  of  that  would  be  to  give  a  benefit  of  survivorships  by 
which  an  infant  eldest  son  would  lose  ^l^share^  the  estate 
if  bis  father  happened  to  die  before thejointorewHn  severed. 
The  testator  certainly  did  not  meaui  while  "th^i^'^re  any 
descendants  of  his  sons,  that  the  limitation  td'hisbwn  righ^ 
beirs  should  have  any  effect. 

Lb  Blanc,  J.  The  person  who  drew  tbis^tll,  seems  to 
bave  bad  some  knowledge  of  law ;  but  An  imperfect  know- 
kdge  of  it.  By  mitking  use  of  the  phrase  ^^nt  andotbef 
aonsy**  he  meant  that  the  sons  should  succeed  to  the  estate 
nccordihgto  seniority  ^  though  he •  improperfy  gifes.it  to 
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t^m  ftod  lAetf  hirs.    Bot  h*  «flcrw«rds  cxplaini  whi*  lie        IMJ. 
meant  by  the  word  heirs  by  (he  snteequent  words,  *'  and  for     fjJIJJJ^. 
WftDt  oS  weh  iuue;'  nimely,   "  heirs  of  the  body  J'    That  it      ^JmjJ^ 
may  have  that  jneaaing  ii  clear  from  many  cases ;  and  thtr     i^j^J^ 
oa^y  i)Uf  stion  which  cao  be  made,  is,  Whether  this  testator 
intended  so  ?    And  I  ihiok  that  he  meant  to  give  the  estate 
to  the  sdqt  of  David  $uices^vefy  in  tail,  beginning  with  the 
eldest  son  and  the  heirs  of  his  body,  remainder  to  the  second 
son  and  the  heirs  of  his  body,  and  so  on  ;  remainder  ta  thaii 
defisor's  second  son  John,  &c* ;  and  consequently  that  the 
remainders  over  vested*  "     -^ 

Tostea  to  the  Plaintiff. 
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URIS  moved  for  a  mfindamu$  to  the  marshal  of  the  One  who  vas 
^  King^s  Bench  prison,  commanding  him  to  insert  in  todj^omesiia' 
h»  list  and  bring  np  an  insolvent  debtor  to  the  next  Sessions,' process  r(^a 
10  order  that  he  might  be  there  discharged  ander  the  last  '^oo/.  on  the 
iosolf ent  debtors*  act,  of  the  44  Geo.  3,c.  108,  the  Jst  section  "^  of  Janoary. 

'  ^  \  1*04,  IS  not  en* 

of  which  requires  every  keeper,  Sic.  of  any  prison  to  make  a  titled  to  be  du* 
tirue  Jist  of  every  person  who,  upon  the  1st  of  January  ^l^^^^^^^^^ 
1 804,  was  and  has  since  coptinned,  &c«  an  actual  prisoner  debtors' Mt  of 
io  his  cnstody  by  reason  of  any  debt,  &c.    And  by  s.  2^  c.  los,  thon^h 
the  marshal  of  the  K.  B.  prison,  and  every  other  gai>l*^  j^fj^^as  redS^^ 
he.  shall  swear  to  his  list.    And  then  ihe  4tb  sect,  en^tsed  by  verdict  to 
That  ''  every  person  who  on  %he  1st  of  January,  1804,  waa  •^*"^7r  wlm 
in  any  prison  or  gaol,  and  has  since  so'  continued,  &c.  for'tb«c9its,did 

.il  .     r  J  i_        J  o  r  no^  amount  to 

the  non-payment  of  any  debts,  damages,  or  syms,  8cc.  of  ^5002. 
money,  which  did  not  in  the'whold  on  the  said  1st  of  Jtinii^' 
ury  1804,  or  at  any  time  or  times  since  amount  to  a  greater'      L 
Sim  than  |500/.,  and  whose  name  shall  be  inserted  in  wxf^ 
such  list  to  be  delivered  in  as  aforesaid,  taking  the  oathl,^ 
&c.  shall  be  for  ever  released  and  cfiscbarged,^'  &c.  ' 

This  was  moved  on  am  affidavit,  stating,  that  the  parry 
was  indeed  in  custody  on  mesnie  process  on  the  1st  of  yanu^' 
«rjf,  1804^  for  a  hrgcr  9Um  than  IMOf.t  but  that  since  ihjrt' 
time  the  amount  Of  the  debt  had  been  reduc^  by  verdict  to' 
a  less  sum,  tether  with  (be  costs^  tbaa  IIOOl.    Bdit 

.  .  The 
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I 

^  ^ 

iaOi«  The  Court  said,  t|nit  u  the  deFeDdaot  wai  legally  ebirgei 

^J"^      in  ctlBtodj  on  the  Isl  of  January  for  e  sam  beyond  I500/., 

Caimiiotf.    within  ivhich  the  relief  afforded  by  the  LegisIatOTe  was  ex« 

£  348  3     pressly  limited  by  the  words  of  the  act,  there  could  be  do 

.  authority  for  bringing  him  up  tabedisobarged,  and  theie* 

fine  they 

Refused  the  Kule  («)• 


(a)  Tbc  MOM  oonstnictioii  wtr  put  npoa  tlie  lUtate  in  uiothsr  cms  la  Iks 
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2!"**J^  KiVQ  against  Tb,a$zr^ 

DsiKiiMtetH  npHE  plaintiff  declared  tmMir  for  tfseand  occopationi  and 
^mmnS\j%Uh»        stntedj  that  whereas  the  defendant  on  the  Sd  of  Septem^ 

jriniinii^a  ^^^'  ^®^»  ''*  V»*n>  to  wit,  In  Iheparishi^cc.  was  indebted 
premtiMiilc,  or  to  the  plaintiff  in  80/.  for  the  use  and  occupation  of  a  certaia 
tiSiiiiri^of  £§*  niessoage  and  preiaisses  by  him  the  defandant,  and  at  his 
<aa^«  requestiand  by  the  permiaion  of  the  plnmtifl^j  for  along 

time  before  then  elapsed,  used,  occupied,  tec.  and  enjoyed, 
whereby,  8lc.  To  this  there  was  a  deihurrer,  assigning  for 
special  cause,  that  it  is  not  stated,  nor  can  be  collected  from 
the  said  count,  where  the  messuage  or  premisses  in  respect 
of  the  supposed  occupation  of  which  the  iiioney  is  claimed 
are  situated,  so  that  the  defendant  cannot  know  upon  what 
ground,  or  against  what  title  or  claim  he  is  to  defend  himself; 
whether  the  claim  against- him  be  as  the  actual  occupier,  or 
as  the  tenant  of  premisses  which  he  may  have  underlet  to 
others;  nor,  by  reason  of  the  uncertainty  of  the  description, 
does  he  know  what  elaims  or  set-off  he  may  have  for  laud- 
tax.  Sec.  And  for  that  the  sum  is  not  demanded  as  rent,  for 
which  debt  will  properly  lie»  Nor  is  there  any  demise  or 
£  349  ]  contract  in  respect  of  the  premisses  laid*.  And  foi  that  there 
it  no  particular  period  stated  within  which  the  sum  claimed 
(irhich  if  demandable  at  all  must  be -as  rent)  became  doe* 
And  for  that  a  recovery  in^  the  present  actiorf  could  not  be 
pleaded  in  bar  to  another  action  for  rent  withdiit  arermeots 
smd  matter  dehors,  which,  as  being  matter  of  record,  ought 
not  to  be  required  ;  and  which,  if  tlie  situation*  of  the  pre- 
misses  and  period  when  the  rent  became  due  were  stated, 

would  not  be  necessary.    Joinder  in  demurrer*^     . 

Eyinaai^ 
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Etpikatie,  in  iupporkt^f  ibi^  JAmrrer,  relied  upon  the  spe- 
cial canoes  abaw  uttigDecI ;  and;  insisted  that  as  the  action 
of  debt  for  Qse  and  occupation,  was^  substituted  for  the  an* 
cient  melhod  of  declaiin^in  debt  for  rent,  it  ought  so  far  at 
least  to  follow  thit:  forDMSFvprecedents  as  to  describe  the  place 
where  the  premisses  ar^  situated^  by  reason  whereof  the  rent 
accrued:  Bf^  M  S^st.  ;b2/  176.  Lev.  Entr.  52.  1  Lilt. 
Enir.  185,  imd  CliJVs  £utr.  ^S7,  and  all  other  precedents  in. 
debt  for  re^t;' and}  which  was  bolden  to  be  necessary  in 
Buckland^*  OiUg  (<i)i  and  in  Grobham^.  Thornborough(ji)i 
sod  accords  \rith  Gilb.  on  Debt,  404,  &c.  and  5  Com.  Dig* 
VO,  itU  Pleader  J  3.  W.  14 ;  and  with  the  rule  in  tbel  same 
book,  23v  tit.  Pleader,  C.  20 j  that  a  certain  place  ought  to 
be  allqfed  where  every  fact  material  and  traversable  was 
dope.  And  this  action  being  founded  upon  a  contract  for 
land,  the  locality  of  the  demand  ought  to  be  certainly  al* 
leged.  And,  he  said,  that  in  ffllkins  v.  fVingatc  (c), 
though  the  Court  held  upon  the  authority  of  a  late  case. in 
C.  B.  (d),  that  it  was  not  necessary  in  the  present  form  of 
action  to  set  forth  the  demise,  nor  entry  of  the  lessee,  nor 
the  time  when  the  rent  became  due,-^yet  there  the  place 
where  the  premisses  were  situated  was  stated  in  the  declara* 
tion  to  be  at  Bath^  in  the  county  of  Somerset,  as  appeared  by 
one  of  the  briefs  in  the  cause,  to  which  he  referred.  And 
this,  he  observed,  was  the  most  importi^nt  fact  to  allege,  as 
when  the  place  was  stated,  the  tenant  must  be  presumed  to 
know  what  the  rent  reserved  was,  and  the  times  of  payment: 
but  here  it  is  only  stated  that  the  defendant  was  indebted  in 
London,  not  that  the  premisses  were  situated  there. 

WigUf,  contri,  said,  That  though  this  question  might  not 
arise  in  the  last-mentioi^d  case,  yet  it  was  there  holden  that 
debt  for  use  and  occupation  would  lie :  and  if  such  general 
form  of  declaring  be  good  in  one  respect,  there  is  nothing 
in  reason  to  distinguish  that  case  from  the  present*  The 
objection  is  reduced  to  a  mere .  question  of  venue ;  and  if  it 
were  neceuary  to  lay  the  premisses  in  any  particular  parish, 
they  must  betaken  to  be  in  London^  where  theireiuif  is  laid,  and 
where  the  defendant  is  alleged  to  be  indebted  to  the  plaintiff. 
And  as  to  the  case  in  Hob.SSf  there  must  be  some  mistake 


(«)  Cr».  J  6Sh  (h)  Hob.  %il>  '        it)  S  Term  Re^  6i. 

(4)  UnM  nmmn,  Hik  sa  GtOr  St  aitsd  ttltf* 

i 
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in  MjHig  thAt  the  wMi  ef  MMe  ir»»  li^peti  I9  Ae  4e« 
feadtot^s  eonfessing  the  leese  |  for  te  cmm  was  laid  ia 
London  opon  a  lease  of  landa  im  the  «oot^  of  ganffciaiplait, 
not  statiag  in  wh»t  place  ;  the  otjeatil  tbtrtfote  waato  the 
want  of  destripU^,  and  not  of  acfMI^  Tkeie  ia  no  more 
jeasoa  here  for  requiring  a  place  lo  he  ttated  where  the 
land^  lie,  than  in  debt  foi'  gooda  iold  and  deMvaieriy  to  itaie 
the  place  where  the  contract  was  made,  or  the  jgtoda  delivtr^ 
ed ;  which  ir  never  done.  And  there  is  no  nwre  inooa« 
Kimience  in  this  than  in  any  other  case  of  ganairi  pittdiog ; 
and  Aat  may  always  be  obviated  hy  calling  Cm*  n  biU  of 
pMtiedlarsi  And  he  refened  to  the  ndthoritica  eoied^  ia 
[  ^1  Jl  Mr.  Se^.  WitHaine%  note  (8.)  to  I^ursfty  ▼.  fknU,  1  Samd. 
SS9,  to  shew  that  this  general  mode  of  declaring  is  taftcieot. 
Lord  ELtsiTBOaovoH,  C.  J.  When  it  was  once  esta* 
*  blished,  at  in  Sifroad  v.  Rogen^  and  ffUkius  ir«  VFingBie, 
that  debt  for  use  and  occapaiion  would  lie,  it  necessarily  fol* 
lowed  that  the  generality  of  the  form  of  dechiring  for  use  and 
occupation  in  every  respect  might  be  adopted.  And  if  this 
objeciion  could  prevail,  it  would  apply  as  weH  to  counts  ia 
.  debt  for  goods  kold  and  delivered,  and  for  work  and  labour; 
for  the  sale  ii^  delivery  in  the  one  case,  and  the  wol^k  aod 
labour  in  the  other,  must  take  place  and  be  done  in  some 
given  place;  but  the  place  not  being  essential  to  be  stated 
in  those  cases,  it  has  never  been  lequired  :  and  rileie  is  no 
more  reason  in  this  case  for  saying  that  the  place  fiiiere  the 
premisses  lia  U  material  to  be  laid.  -  And  as  to  the  intenve^ 
niences  to  the  tenant,  which  are  pointed  out  by  tlie  causes 
of  demurrer  alleged,  they  may  be  gotten  rid  of,  by  tailing 
tin  particulars  of  the  plaintiff^a  demand :  or  iF  another  ac« 
tion  for  rent  be  brought,  he  may  by  proper  Averments  in  his 
plea  shew  that  the  pldntiff  had  before  recovered  fhd  sfllme 
rent  in  an  action  for  use  and  occupation,  of  the  aam^  pre* 
xteisses.  It  ia  sufficient  theiefbte  that  there  is  as  maeh  parti- 
cularity in  this  as  in  other  cases  to  which  I  haveaMaded.' 

•Gaosa,  J.  I  am  sorry  to  see  these  ezpertmenti  repeated 
IB  varying  from  the  usual  and  approved  method  of  pteadiag  f 
but  the  question  Is,  Whether  any  injustice  or  inoonvenictoce 
arise  from  not  stating  the  particular  place  where  (he  preiaisics* 
lie  ?   And  I  am  not  av^aie  of  any  which  ma;f  not  lit  obviated 

r  SM  J     ^7  ^^^  modern  practioa  of ;<^taMMag  the  fartioolataof  die 
^  yhttfiri 
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plaintiff's  demand,  by  which  if  the  defeDdant  be  desirous  of        19M. 
informatioD  he  may  be .  truly  ipformed  Whefe  the  lands  lie,        £^  ^ 
for  the  use  and  occnpation  of  which  the  plain ti0^  seeks  to  re-       ^aimi 
cover.    And  if  the  defendant  be  sued  again  for  the  same      '■a««<< 
rent,  be  may  sheir  it  by^^pleadiog  in  the  manner  suggested 
by  my  Lord.    Therefore,  in  analogy  to,  the  general  mode  of 
declaring  in  auumptit  for  use  and  occupation,  and  as  it 
tepds  to  eo^Qurage  brevity  of  pleading,  and  is  not  attended 
with  any  real  inconvenience  to  the  party  sued,  I  am  inclined 
tasapport  the  declaration* 

Lawrsncb,  J.    There  b  no  more  inconvenience  in  this 
mode  of  declaring  in  this  than   in  other  instances  which 
have  been  mentioned  ;  and  whatever  that  may  be,  it  may  ht 
removed  by  the  defendant's  calling  for  the  particulars  of  th6    . 
demand.     It  has  been  the  common  form  of  the^  toi^nts  to 
describe  the  place  where  the  premisses  He:  but  it  would  be 
sometimes^inconvenient  to  require  it,  as  if  it  be  doubtful  in 
what  parish  they  are  situated,  where  they  are  on  the  con« 
fines  of  two  parishes*     In  that  case  the  pUintifF  might  be 
tamed  round  upon  a  false  description.    The  case  has  beeni 
argued  by  the  defendant's  counsel  as  if  this  were  an  aiction 
foanded  upon  locality ;  but  no  authority  has  been  cited  to 
^hew  that  an  action  for  use  and  occupation  is  a  local  action. 
If  a  party  have  enjoyed  the  use  and  occupation  oT  laud  in 
Kent,  that  is  a  good  consideration  for  a  promise  in  Middie* 
S€x^  and  he  may  afterwards  be  sued  there.    Lord  Coke  even 
says  (a),  that  in  debt,  if  a  man  declare  oh  a  lease  for  years      ^  33^^  ji 
in  one  connty  of  land  in  another  countyi  he  ought  to  bring 
hit  action  where  the  lease  was  made,  and  not  where  the-  land 
lies;  for  the  action  is  grounded  on  the  contract.    But  peN 
haps  thai  ii  not  necessary ;  and  it  may  be  sufficient  to  bring 
the  action  in;  the^ounty  where  the  premisses  lie  (b).  So  here, 
vhere  a  promise  is  made  in  one  county  to  pay  rent  for  lands 
ia  another,  the  action  may  be  brought  in  the  former.    It  does 

• 

(a)  Bnt'ivter's  caiei  7  Rep.  %.  80  F;  N;  B.  {45,  E.  "  The  writ  of  ootc- 
Blot  ought  to  be  brooghc  #h6re  th^  Co?e■a^t  waa  made,**  Aq,  And  vl.  ^ 
Com.  Dif.  sg^.  But  by  Fits*  Abr.  CoveiiMty  o,  which  sites  T.  t6  |i..it  ap* 
pean  Uiat  the  l6uor  may  bring  covenahC  either  10  ikt  county  where  tlie  land 
UM,  or  iA  that  where  ttie  leaes  wat  made*  . 

(a)  Oy.  40,  a^  layt,  **  If  a  man  lease  land  ia  Middlesex,  which  laiid  lay  iii 
Itiext  reartering  rent,  an  action  of,  debt  lies  either  io  ^he  one  oomiCy  or 
ttte  Qtiku$  ieauM  there  it  a  eonUoaal  pririty  between  the  lessor  and 
ksiee." 

Voii.Vi.  T  ixoi  . 


S0S 


l»8, 

Sim 


tSU] 


CASES  n  E46T£t  TERWr 

not  Uppear  b^  the  caae  in  flb&arf  whether  thftt  were  an  ao 
tibn  by  the  aasignee  of  the  iever»ion :  if  it  were^  il  ought  to 
liate  been  brought  in  the  county  where  the  lamds  lie.  Be- 
fore the  (tat.  r6  ft  17  Car.  ^y  c.  9  (6),  if  the  question  could 
hate  been  Yaised  whether  the  premisseft  lie  in  the  county 
where  the  action  was  brought,  it  might  have  been  a  material 
Ikct  to  Mtge  where  the  premitsei  lie ;  but  it  cannot  be  ne* 
ensary  now  litiee  that  statute.  (Jpon'tbe  whoie^  tlierefare, 
th^  reason  of  the  ancient  precedents  referred  to  does  not  ap« 
|>1y  to  this  case ;  there  is  no  locality  in  this^ction  ;  and  no 
advantage  lost  to  the  defendant  by  the  omission  complained 
t>f ;  atid  after  the  cases  of  Siroud  v.  R&gtrs,  and  fFiJkins  t. 
Wmg^tej  determining  that  debt*  for  use  and  occupation  ge« 
nefolly  Will  li^,  there  is  no  objection  to  this  form  of  decla- 
ration. 

La  Blan(^9  i.  t  should  not  b^  disposed  to  make  any 
great  utietch  in  support  of  the  action  where  there  has  beea 
an  omlsiiota  of  this  sort,  because  it  is  always  to  be  wisheii 
that  precedents  should  be  abided  by.  But  when  xhe  Courts 
got  irid  Of  tHe  necessity  of  pursuing  the  oM  remedy  'of  debt 
for  tent,  all  th^  strictness  rie^bired  in  that  form  of  action 
Was  also  gotten  rid  of.  Ih  ^roud  V.  Aogen,  the  Court  of 
Common  Pkd$  MM  ^$Lt  a  declaration  in  debt,  not  setting 
Ibrth  any  deitiise  of  the  premisses,  nor  for  i^hat  term,  or  at 
what  rent  they  were  deml^d,  ner  how  long  (he  defendant 
bad  occupied  them,  nor  when  the  sum  claimed  to  be  due 
for  the  use  and  .jotcupation  of  them  became  due,  nor  for 
what  space^f  time,  was  yet  sufficient  tb  etiaMe  the  plaintiff 
to  recoTer  for  use  and  occupatioti.  The  particular  place  in- 
deed where  the  premisses  lie  was  there  xnentiohed ;  but  I 
hate  no  doubt  that  if  that  also  had  been  omitt^,  the  judg- 
ment of  the  Court  would  hate  been  the  same.  That  case 
was  holden  to  be  an  authority  for  the  lilce  determination  by 
this  Court  in  Wilkim  v.  ffingatt.  Then,  after  gf^ting  rid 
in  this  form  of  declaring  of  the  strictness  which  had  been 
observed  in  all  other  particulars  in  the  old  declaration  in 
debt  for  rent,  there  is  no  reason  for  retaintnj;  the  place 
where  the  premisses  lie;  especially  aa  it  may  sometimes  be 

(b)  Bf  OiattfatiiteJadipnSBlihanaotbeaJleitodalUirT^rafct  f^ir  mat  of 
%  tifkt  venue^  lo  tiwt  tbe  cmss  were  tried  l»j  «  Jary  of  Qkt  propte  coiSI/ 
HUf  rs  the  actios  if  lsid»  ^ 
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ttsed  to  thrn  the  plaintiff  roaod ;  and  as  erexy  inconvenience        1805. 
toggesttd  may  l>c  removed  by  having  the  particulars  of  the        ^^^ 

plaintiff's  demand*  mgainH 

Judgment  for  the  Plaintiff.  y»^««- 


I  ?w  3 


UovKinfs  against  Lloy^.  Z^j^^* 

/\WEN  moved  on  the  usual  affidavit  for  a  rule  fiist  for  jMt  siMaii 

changing  the  venue  from   London  to  Cardiganshire  j  |^|**  ^"t 
tihich  rule  was  at  first  granted  in  the  form  prayed :  but  The  ttangkig  tbm 
Omri  having  been  furnished  by  the  Master  with  the  follow-  jEJ«Ji^  iJ^ 
log  note,  Lord  Ellenborough^  C.  J.  smd  that  the  practice  ap-  ^^ck  wwlty^ 
peared  now  to  be  sufficiently  established  for  changing  the  «fMyrttT 
venue  from  an  English  to  a  fFtlch  county^  to  grant  the  rul« 
absolute  in  the  first  instance. 

<<  Hughes  V.  Hughes,  HiL  40  Geo.  3.  On  a  motion  to 
change  the  venue  ftom  Jjondon  to  Denbigh^  the  qnestioa 
waS|  Whether  there  should  be  a  rule  to  shew  cause,  oc 
whether  the  rule  should  be  absolute  iathe  first  instance  { 
Iiord  Kenyan,  C.  J.  said  that  it  had  been  so  frequently 
changed  from  London  to  Woks,  that  he  thought  it  migtl 
%t  absolute  in  the  fint  instance ;  and  it  was  f o  taken.** 
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U5Q5.  ' 

Maif  i^cb.        The  King  against  The  Corporation  of  tboBs^iKPORD 

LcTel. 

The  lUt.  15 

ati^tiiiV  A  RULE  had  been  obtained^  calling  upon  the  goTcrnor, 
SJe'df^fi^'  bailiffs,  and  commonalty  of  the  company  of  conserva- 

Le?el,  directs     tors  of  the  Great  Level  of  the  Fens  to  shew  cause  why  a 

appoSrVre^^''^  ^f ^^  °°^   '^^^^  ^o  them^  commanding 

gUtraf,  &c:  theoi  to  admit  and  swear  Edward  Christian,  Esq.  into  the 
cen,  It  tlieir      place. and  office  of  registrar  of  the  said  corporation. 

SStJTiHiSh  ^y  *^^^'  ^5  ^^'  ^»  ^-  *^'  *•  ^^  ^'^«  ^"'  ?f  Bedford  and 
rqlutnr  Uto     others,  who  had  commenced  the  drainage  of  the  great  level, 

land  wichiiutie  ^^^*  incorporated  by  the  name  above  mentioned ;  and  the 

Level»Mdbe  corporation  is  to  consist  of  a  governor,  six  bailiffs,  twenty 

oQfse:  held,  conservators,  and  commonalty,  who  are  to  meet  together 
forauiaon^^*  *'  when,  where,  and  as  oft  as  they  please,  and  appoint  a  re- 

aatnreof  fat  gistrat,  receiver,  oiie  6r  more  Serjeants  at  mace,  and  other 

BoUie  ofatott  officers^  and  allow  them  salaries,  and  remove  them,  and  make 

rach  an  officer,  new  at  their  pleasure.**    By  $.  15,  the  governor,  bailiffs,  and 

■cmMtof  the  conservators  are  to  be  elected  yearly  upon  tVednesday  in 

Sd"hiTo^  ]^V5«/;i  week.     By  s.  «^  all    conveyances  by  indenture 

not  affection  within  *  the  level,  "  entered  with  the  said  registrar  1  a  a  boqli  to 

other  aathoHty  ^  '^^P^  ^^^  *^**^  purpose,  shall  be  of  equaf  lorce  to  convey 
boidennnder  t\ie  frehold  and  inheritance,  fee.  as  if  enrolled,  &c.  afad  no 
And  the  cor-  lease,  jgrant,  or  conveyance/ &c.  shall  be  oif  force  but  from 
STthe^iliqa^*  the  time  it  shall  be  entered  with  the  said  registrar  as  afore- 
•f  the  registrar  said  :  the  entry  whereof  being  indorsed  by  the  said  registrar 
mistrar/^d[  >>po°  ^^^^  lease,  &c.  shall  be  as  effectual  in  law  as  if  the 
adiy,  that  the    original  book  of  entries  was  produced  at  any  trial.**  &c.; 

latterofficer  ?  ,  ^    // .1  l   -i-^r  . 

most  be  coo-      and  by  5.  M,  *'  the  governor^  bailitts,  conservators,  registrar , 

tidertd  at  modi 
a  depot 7  of  the 

principal  reftitiar  at  if  oomioated  by  bint.  3dl7»  That  however  tooh  depofj  were  properly 
or  not  conttitiited  fo  the  f  rtt  iMUnee,  yet  bit  autboritj  oeceaiaHl/  expired  on  the  dath 
•f  hit  priocipal.  4tb,  That,  howerer,  the  actt  of  a  lepil  deputy  to  a  ministerial  ofllcer  a;i7 
lie  good  after  the  death  of  hit  princlpai,  before  ootiee  thereof  ta  thoti  who  are  interef ted  in 
bit  actt,  at  being  dooe  under  a  colour  of  aachorfty,  yet  that  the  titlet  of  laad*ownert  within  tJie 
Lerel,  regittered  by  the  deputy  after  the  death  of  hit  principal  was  known,  were  inralid.  frhly, 
That-  the  pertont  whose  titlei  were  to  illegally  reglftered,  had  no  authority  undnr  t^  act  of 
fwrllaaent  to  vote  at  the  election  of  a  new  registrar. '  ithly.  That  upoo  affidavit,  that  oae  0/ 
two  candidatet  for  the  office  had  a  majority  only  by  meaut  of  tocb  illegal  voctt,  the  Court 
granted  a  man^amut  to  the  corporaticMi  to  admit  and  twear  the  other,  who  appeared  nptn  itf 
nffldavitt  to  hare  the  greater  number  of  legal  Totts  t  and  thii,  although  the  firtt  wat  adoutrcd 
and  twom  into  the  office;  there  being  no  other  tjpc«iftc,  or  al  letst  00  other  ■•oh  oonftntent 
node  of  trying  the  right. 

•1:3574  the 
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receiver,  dr  other  offieert  nominated  as  aforesaid,  and  every        1^^* 
other  from  time  to  time  into  any  of  the  respective  offices  to      The  Kiw* 
be  chosen,^  shall  take  a  certain  oath  of  office.     It  was  stated       againwt 
in  the  affidavits,  That  for  above  a  century  back,  a  deputy  rei-    corMTalwa  ' 
gistrar  had  at  intervals  been  elected,  as  it  seemed  by  the    of  Ba»Fo^»  ' 
corporation.,  fho*  the  act  of  parliament  does  not  mention  any        !*«▼«• 
such  officer  in  terms:  and  thirty-seven  instances  were  stated 
ofsuch  annual  elections  of  tlie  same^  or  different  persons,  at 
the  <ifnes  when  the  annual  election  to  other  offices  was  made. 
In  3757  Mr.  Cole  was  elected   registrar  fojr  the  first  time, 
and  was  annually  re-elected  till  his  death  in  December^ 
180i.   A  few  years  before  Mr.  Cole's  death,  the  corporation, 
at  the  Ttquett  of  the  registrar  to  chute  a  deputy  registrar i 
elected  Mr.  GWoJerf  deputy  registrar,  without  a  salary  ;  aii4  ' 
be  also  has   been  annually    re-elected    since    that  time. 
The  minute  of  his  election  stands  entered  in  the  books:— 
**  The  corporation  thea  proceeded  to  the  election  of  officers 
f«r  the  year  ensuing  ;'*  and  then  follows  the  list  d  names  of 
officers  elected,  amongst  which  is  that  of  ''  T.  Gotobed,  da^ 
puty  registrar.*'    After  Mr.  CoIe\  death,  in  Deeember,  ISOI'^ 
Mr.  Go/oifd  continued  de  facto  in  the  exercise  of  his  office, 
in  registering  titles  at  the  usual  place,  and  in  the  same  form 
and  manner  as  he  had  done  in  Mr.  Cole's  life-time.    Of     [  358  } 
130  titles  registered  by  Mr.  Gbiobed,  since  his  appoitftmet^t 
a?  deputy,  of  which  the  registers  were  signed  in  his  own 
name  as  deputy,  and  not  in  the  name  of  the  principal,  60  of 
them  were  registered  after  the  death  of  Mr.  Cok.     The  elec- 
tion of  a  new  registrar  in  the  room  of  Atr.  Colcy  came  on 
upon  the'  17th  Jpril^  1805,  when  Mr.  Christiau  and  Mr. 
Sa/f^ry  appeared  as  candidates;  and  the  former  having  81 
and  the  latter  82  votes,  Mr.   Saffery  was  declared  duly 
elected,  and  was  accordingly  admitted  and  sworn  into  the 
office  by  the  corporation.     It  was,  however,  objected  on  the 
part  of  Mr.  Christian  that  some  of  Mr.  Safery'9  yoten  (saM 
to  be  IS  in  number)  had  their  titles  registered  by  the  deputy 
registrar,  after  the  death  of  his  principal,  foor  of  whom  had 
their  titles  sa registered  on  the  ISth  of  Jpril,  only  foor  day« 
before  the  election,  when  they  had  certain  knowledge  of  the  * 
death  of  Mr.  Cbfe.     But  the  affidavits,  on  the  other  6and; 
staled,  that  the  ffrst  person  to  whom  the  blyection,  if  an^, 
applied,  who  proffered  his  vote  at  the  election,  tettdcied  M 
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1805%  f(9r  Hr.  Clrii/iaiii  and  was  accepted  by  the  corpofatioo  u  ft 
good  vote,  with  full  knowledge  by  all  the  parties  present,  of 
the  circamstances  under  which  the  title  wat  registered ;  ftnd 
other  objections  which  were  now  said  tq  lie  against  several 
voters  for  Mr.  Christian  were  reserved  for  future  discussion. 
Garros,  on  the  part  of  the  corporation^  stated  their  willing^ 
ness  to  do  whatever  the  Coqrt  should  tbiuk  proper  to  order, 
after  beapng  the  counsel  for  the  respective  candidates. 

The  SolicHor  General,  fVilson,  and  Abbot  shewed  cause 
against  the  rule,  and  objected^  1st,  That  a  mandamys  onghx 
])oi  tp  issue  where  the  right  to  an  office  may  be  tried  in  quo 
warranto ;  this  writ  beipg  opiy  granted  whire  the  party  has 
no  other  legal  remedy  (a)«    And  they  cited  Jtextm  Nichols 
$on  and  Others  (^),  where  an  information  in  nature  of  quo 
warrant0  went  against  persons  who  acted  as  trustees  under 
M.  private  act  of  parli^mCDt  (without  such  an  electioa  as  the 
•tatute  required)  for  enlarg^pg  and  regulating  the  port  of 
Whitehaven  i  which  was  a  trust  of  at  least  as  private  «  mtare 
as  this  where  jurisdiction  is  given  over  an  extensive  tract  of 
country,  and  it  is  declared  to  be  a  public  trust  by  the  legisla- 
ture.   [Lord  Elknborough,  C.J»    There  at  least  the  in? 
jfoi:matipn  went  against  persons  claiming  to  be  commis- 
•ipners  having  co*ordinate  authority  with  tjiose  originallj 
appointed  by  the  whole  legislature  fifjc  canriying  the  purposes 
of  the  act  into  execution.    Bat  this  is  the  case  of  qne  whp 
js  a  qiere  iiervant,  appointed  by  the  body  corporate  created 
\>y  the  act,  and.  pot  one  of  the  ccurporators  themselves* 
Jj0wrenee^  J*  It  has  always  bef^n,  considered  that  a  qm  war^ 
ranto  only  lay  for  encroachments  on  franchises  created  by 
the  crown.]    There  was  another  cas^  of  Rex  v.  Badeoeh 
and  nine  others,  in  HH.  T.  178f^  where  an  information  io 
^  qtio  nqrrantOj  waa  granted  against  the   defen^ants^   fof 
Exercising  the  office  of  commissioners  for  paving  the  town 
of  Taunton,  u(^der  an  act  of  the  Q  Geo.  S,  who  had  ^eeo 
improperly  elected  to  fiU  op  vacancies  which  bad  happened 
in  the  nnpiber  of  cpmmissiopers  originally  named  in  the  act 
They  were  not  a  corporate  body,  and  no  franchise  of  the 
prown  was  invaded.     [Z*fltrf cuci,  J.,   A  power  w^  thercf<ui 
SM  3     P}^^  A  ^^  commiiMuoners  under  the  ad  to  impose  latcs  snl 


(«)  Rtx.  V.  Biihop  of  (Jbeitcr.  i  Tern  Rfp;  29$.     ' 
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taxes  pn  the  inhabitants :  which  was  a  power  eren  greater        IMS. 
Chan  the  crown  of  itself  could  confer.    Bat  is  there  any  pre*     TkoKntt 
cedent  of  snch  an  information  against  a  mere  servant  of  a  cor-       agMimd 
poration^  who  is  not  himseff  a  member  of  the  corporation  ?  ^Bor^nieiai 
The  registrar  is  an  officer^  directed  by  the  act  of  parliament,    ^f  £uiftta»  ^ 
to  be  appotnted,  with  certain  poblic  duties  annexed  to  his        l«UI« 
i>ffic  J,  and  therefore  comes  within  the  rule  laid  down  in  that 
ca8e>  where  the  court  said  that  informations  had  been  con- 
stantly granted,  where  any  new  jurisdiction  or  a  public 
trast  was  cfserctsed  without  authority.     In  Mcx  y.  Gouge  (a) 
it  was  granted  against  one  for  exercising  the  office  of  con* 
stable  :  and  that  was  assented  to  by  Lord  Mmn^id  in  RiS 
V.  Marsden  (6).    Here  then  Mr.  Sutfn^  h*tiBg  been  af^« 
initted  and  sworn  into  the  office,  no  other  person  is  capable 
of  being  admitted  ttH  he  is  legally  ousted  by  judgment  of 
law :  and  the.  CSourt  n6ter  grants  a  fntrndamui  to  admit  tcaB 
office  which  is  already  full,  nnless  in  the  case  of  a  mere 
colourable  election,  which  this  cannot  be  pretended  to  be* 
Rex  V.  The  Mayor  a/*  Colehater  (c).    If  the  mamdmnm  go, 
there  will  then  be  two  principal  registrars,  claiming  adverse^i 
ly  to  each  other.    [^Lawreme,  3  •    There  wi»  a  case>  llie 
name  of  which  does  not  occur  to  me;  where  certain  corpora^ 
tors  had  been  removed  improperly,  as  alleged,  and  other  per* 
sons  had  been    elected    to   fill   their  offices:  .and  their 
informations    in    nature   of   quo  warranio  having  been 
moved  for  aigainst  the  persons  elected,  and  e  arnird^  mniH 
damiffes  to  restore  those  who  were  alleged  to  have  beea 
improperly  removed,  the  Court  ordered  both  to  go  together     [  98|  ] 
(dj.'l    That  shews  that  the  persons  in  possessioo  4v«re  first 
to  be  dispossessed  before  the  others  could  be  restored.     Nexiji  • 
upon  the  merits  of  the  election  ;  1st,  The  authority  of*  the 
deputy  registrar  did  not  cease  with  the  d^ath  of  the  princi- 
pal registrar.    Or,  fldly,  If  it  did  cease  in  law,  yet  it  is  sufi^ 
ficient  for  this  purpose,  that  the  deputy  acted  as  officer  db 
/aeto.    1st,  Mr.  GoioM  vras  not  the  deputy  of  Mr.  Cole^ 
hat  was  ao  independent  officer,  r^eiving  Us  appointment 


•f 


(*)  s  Slra^  rsij.       (h)  3  Barr.  i8st.       (•)  1  TsTmRapi.  259. 

(i)  VWe  Rex  w  The  Major*  ftc-  of  York,  where  »  mmmiamtu  w*i  craated  ♦      '    >  . 

is  the  eerforfitioQ  to  pat  their  teal  to  the  certificate  of  the  electioa  of  the  re-  ,.  ,/    *  ^\ 

corder»  oa  aa  aflldavit  that  he  h^  the  majority  of  legal  yptcs ;  thojuf  h  it  vaa  ^  >      - 

iiated  io  aatwer*  that  aoother  candidate  bad  the  mi^rity  of  Totes  st  the 
*^<<tioB,  wi  tMtkacsq^oiatlaDliadalrsa4jF9S(tiiMIUiiiiStif9«   4Tsns 
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1S09.       ijrom  the  coqioimdoD  itielf^  thOTgh  styled  Deputy;  as  in 

VkeKtwA     mi^ny  corporations  power  is  given  by  charter  to  appoint  a 

tffMftrai       depoty^recorderj  who  is  a  spbstantiTe  officer.    ThedepotjH 

CorJ^rmtleii  ■^PP^'*"^^^"*  *>•■  always  been  for  a  year  certain^  like  the  other 
ft,  BiwfMp  ofioersi  and  though  not  named  specifically  in  the  act  of  par- 
LsM.  liament>  yet  the  oorporation  bate  power  to  appoint  any  other 
officer  brides  those  who  are  named  •  His  antliority  therefore 
was  eoK>rdinatc  with  that  of  the  principal  registrar.  His 
^appointment  was  indeed  at  the  requett  of  the  regiarar^  but  It 
;wa8  made  by  tiie  corporationL  The  same  office  majs  be  graalt d 
to  two  (a) ;  and  if  these  persona  were  in  effiM:t  co^r^strars, 
'  it  cannpL  make  any  diffisrence  that  it  was  by  diferent  ap- 
pointmenls  (i)»  Bot,  Sdly^  Taking  Mr.  Galo6ed  to  have 
been  the  deputy  of  Mr.  Co/c^-JiaYing  been  elected  by  the  cor* 
poralion  by  the  desire  and  with  the  approbation  of  the  prin* 
dpaly  and  consequently  that  upon  the  death  of  the  piincipal 
the  legal  anthority  of  the  deputy^  as  soeh,  ceased^  yet  that 
pill  not  affect  the.tides  of  the  voters;  as  to  whom  it  is  sof« 
fioient  by  the  act  of  parliament  that  their  titles  bava  been 
in  fact  rcgistej^.  Tfaey  cannot  scrutinize  the  regularity  ctf 
ifae  officer's  appointment^  who  is  constituted  by  the  corpora- 
•tion  for  tbe  purpose  o{  making  registry.  It  cannot  be  re- 
quired of  a  purcbaeer  or  a  lessee  to  do  more  than  carry  his 
title-deeds  to  the  common  office^  and  have  them  registered 
by  the  person  who  is  in  fact  executing  tbe  office  of  registrar^ 
by  the  permission  of  the  cof  poratiouj  whether  fur  himlelf  or 
another: -r- he  is  a  mere  ministerial  officeri  haviag  nodis* 
cretipn  to  exerqise.  This  is  most  like  the  caae  of  a  slewaid 
of  a  manor,  who  may  take  surrenders,  and  do  other  mxaiBr 
ferial  acts,  though  not  legally  invest^  with  the  ofic^;  be* 
cause,  as  it  is  said  in  KnfmUs  v.  Lme  ic),  those  fot  whom 
such  acts  are  done,  know  not  the  exieot  of  bis  ti^e.-  And 
there  Manwqod  C*  B.,  who  delivered  th^  judgment  of  tbp 
Court,  compares  it  to  the  case  of  an  under-stewaid>  when^be 
bead-steward  is  dead,  whom  be  considers  to  haye  a  Qoknir 
of  authority ;  so  that  if  he  assemble  th§  teoantS)  and  they 
do  their  services  at  tbe  Court,  the  acts  which  he  does  there 
are  good.    And  he  disiinguisbes  that  ftom  the  case  of  aa 

(a)  4  Comi  Dig.  240,  tit.  OflHoer,  B  4.  Yoiife  v.  Vtowdlt  W.  Joocff  31^ 
Cri»- Car.  5551  and  Jones  W  Bcaiit  4  Mo4.  17. 
^  Ih)  Avdicor  Csrie'i  Case,  11  iUp.  4* 

fc)  Moory  lit.    Tbh  was  eoBflrmed  la  Parker  «.  Kelt,  1 14*  IUT>  ^f* 
#aa  fMs  I  WatkiM  on  Cop/h.  257,  whi«b  waa  itrsrrca  ta^  - 
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officer  who  acts  wilbout  either  coloor  or  right.     Besides,  it        1805. 
would  be  attended  with  great  public  mischief  if  the  titles  to  '   The~Ktjr« 
htod  thfoogbout  a  large  extent  of  country,  into  which  the  oh"       ogadnwi 
jection  it  now  resolved,  were  to  depend  upon  the  regularity  J]j*  oT^bdT 
of  the  registrar's  appointment.  Such  an  objection,  therefore,   vomp  Letol* 
is  not  to  be  preferred,  even  if  it  be  competent  to  one  of  the 
candidates  to  raise  it  in  a  collateral  proceeding,  wbere  the 
owners  have  no  opportunity  of  defending  their  titles. 

Enkuu,  Lamhcy  Warren,  and  LitthdaUj  in  support  of  the  £  ^^  J 
rule.  1st,  Even  if  an  information  in  nature  of  quo  warranto 
lay  for  sacb  an  oflice,  it  would  be  no  objection  to  a  concur* 
reot  mandamu$ ;  for  if  Mr.  Safery  were  shewn  not  to  be  duly 
elected,  it  would  follow  that  M  r.  CkriUian  ought  to  be  ad  mit- 
ted  and  sworn,  and  the  wutndamiu  woald  go  of  course  for 
that  purpose.  But  there  is  no  authority  for  saying  tbat  such 
an  information  will  lie  in  a  case  wbere  no  franchise  of  the 
crown  is  asurped  i  and  the  opinion  of  Lord  Kenyon  in  Rex 
V.  Sh^kerd,  (a)  is  to  the  conuary :  on  which  ground  the 
Court  there  refused  to  grant  such  an  information  to  try  the 
Validity  of  an  election  to  the  ofice  of  churchwarden.  In 
Res  V.  Niehobon,  {b)  and  Rex  v.  BaJcoek  and  Others  (e}  the 
powers  granted  to  the  commissioners  werle  even  of  a  hijgber 
nature  than  the  crown  could  alone  confer;  it  was  necessary 
therefore  for  the  other  branches  of  the  Legislature  to  join 
with  the  crown  in  creating  the  trusts.  But  tile  registraV  is 
no  part  of  the  corporation,  that  might  have  assimilated  this 
to  the  case  cited  2  but  he  is  an  officer  appointed  by  them,  • 

together  with  many  others  ;  and  if  an  information  in  nature 
of  quo  warranto  lay  for  this  office,  it  would  also  lie  against 
every  menial  servant  appointed  by  them,  and  against  many- 
hundred  sluice-keepers.  Nor  is  this  to  be  considered  as  an  - 
appointment  for  a  year  certain*;  for  though  the  governor, 
bailiils,  and  conservators  are  to  be  elected  annually,  yet  the 
officers  appointed  by  them  are  removable  at  pleasure;  and 

therefore  tlie  appointment  may  be  determined  at  any  time;  ^ 

which  alone  is  a  reason  why  such  an  information  would  not  ^ 

lie  for  the  place  of  r^istrar.  [Lord  Ellenborough,  C.  J. 
Must  it  not  be  considered  as  an  office  for  a  year,  according 
lothet^jmspftheappoiotmentj  unless  the  corporation  should      r  304  1 

(}}  4  ^cmi  Rep.  i%u  (i)  1  8tra.  119.  (e)  Aste,  359. 

determipe 
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UOft.         determine  tiieir  pleasure  witKin  that  time?     \^OQld  oat  thit 
-.j^^^^^     be  the  legal  eflect  of  the  8p^>oiataieQt  controlled  by  the  Act 
agmimH       of  Parliamerit  ?]    Then,  vkb  respect  to  the  rigbts  of  tte 
The  Corpora-  voters*,  the  exercise  of  the  right  necessarily  pots  tbf  TaUdity. 
voB»  Level.    ^^^  ^he  title  to  vote  in  issue ;  and  it  cannot  m^ke  any  differ* 
ence  to  them,  whether  their  right  he  questioned,  by  way  of 
$Mandamus  or  information  in  nature  of  fuo  |9arr«iii(o ;  and 
the  elections  ^ieing  annual,  is  a  Kason  for  pv^eiring  the 
nore-speedy remedy.    Sdly,  Whether  or  uot  thecorpora- 
tion  could  grant  the  office  of  regisCjar  to  two  as  OD-registrare^ 
withoat  a  castom  to  warrant  it  i  and  that  too,  by  a  Sflbsequeot 
appointment  of  the  second  after  the  office  was  iull  of  the 
first,  withoBt  Tacating  the  £>rmer  appointment,  whiob  is  much 
to  be  questioned  ;  yet  bece  the  appointmeBt  of  Mr.  QptoM 
was  speci6cally  as  deputy^  whiob  is  not  warraQte4  bf  the  act; 
ibr  that  only  enables  the  corporatioa  to  appoiat  a  eegistrar ; 
that  is,  one  officer ;  and  though  tbey  mayappaial  ''<ytber 
officers,"  that  mast  mean  peisoos'ezercisiog  other  nficei 
than  those  before  named  ;  whereas  a  deputy  ^ jt  vi  Hnmni 
must  execute  the  same  office  as  his  principal,    Thoogb  e?ea 
considering  this  as  an  appointment  of  two  to  tlie  same  office, 
apon  the  death  of  one  it  would  determine  and  aot  go  to  the 
Survivor,  according  to  Jones  ^  Pugh.  (a)   It  may  even  be 
doubted  how  far  the  registrar,  though  a  ministerial  officer, 
yet  having  k  trust  annexed  to  his  office  requiris^  skill  and 
integrity,  could  appoint  a  deputy  without  expiea^  words ia 
the  Act  of  Pariiament,  which  cannot  be  aided  by  custom 
ff  365  ]      where  there  is  an  ambiguity  (&);  and  the  more  so  ia  thii 
f  Bse,  a^  by  the  14th  sect,  an  oaih  of  office  is  to  be  taken  fay 
the  registrar  himself^  but  none  by  his  drpiUy,  unless  he  come 
within  the  description  of  other  officer  to  he  appointed  by  the 
corporation.     But,  Sdlj,  at  all  events  the  office  of  deputy 
must  necessarily  cease  at  the  death  of  the  principal ;  and  till 
the  present,  there  is  no  instance  of  a  deputy  registering  deeds 
after  the  death  of  his  prineipal.^  The  stat.  S  Geo*  1,  c.  l6^  s«% 
eonfirms  the  general  principle,  by  providing  far  the  OHitiQis* 
ance  in  o^ce  of  the  under-sheriff  or  depotyraberi0>  on  tbt 

{k)  5  Com.  Oi^.  144,  (H.  Oflicery  D.  2.    Barl  of  Shr^vi^b^y'i^sie,  9  KiF. 
4S,  and  Mcviff  cMf,  JPlowd.  373. 
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inih  of  his  priocipal,  till  another  be  appointed,  (a)    And        1806. 
proTitioiis  are  made  by  the  Yorkshire  register  act«  {Jb),  for     ti,7ki«« 
pro? idiiig  a  person  to  execute  the  ofiBce  of  registrar  on  the       mg^imu 
death  of  the  principal,  upon  the  presuinption  that  the  ofiot  ^^  oT^mI 
of  his  deputy,  which  is  also  recognized  by  those  acts^  would  v«b»  LercL 
then  cease.    With  respect  to  the  case  of  the  under-steward 
of  a  manor,  mentioned  in  Afoor,  whose  #cts  may  be  good 
after  -the  death  of  his  principal,  supposing  it  .to  \^t  good  law, 
it  is  so  hs  distinguishable  from  the  present,  that  the  acts  of 
the  person  acting  de  facto  with  i^ny  colour  of  authority  in  the , 
nao^e  of  the  lord^  shall  so  far  bind  him,  that  the  tenantS|  who 
have  no  voice  in  his  appohitment,und  no  means  of  ascertain* 
iDg  the  regularity  of  his  appointment,  shall  not  be  prejudiced 
by  it ;  whereas  here  the  persons  whose  titles  are  in  question 
are  tbemselfes  the  corporators  who  make  the  appointmentf 
and  who  consequently  havcfpower  to  examine  the  title  of  the 
person  appointed|  or  of  him  who  in  fiict  assumes  power  ta 
register  the  title-deeds.     ^Lawnncf,  J.  A  new  purchaser  is 
BO  corporator  till  his  title  be  registered  ;  therefore,  till  then 
he  has  DO  more  authority  to  examine  the  title  of  the  registrar    |[  S66  3 
than  a  copyholder  has  to  examine  that  of  the  steward  of  the 
manor.J    Here  the  title  depends  upon  the  acts  of  parliameoty 
of  which  all  .are  bound  to  take  cognisance.    There  too,  the  , 

uader-steward  represents  the  lord,  who  may  do  the  act  him- 
self; but  here  the  corporation  themselves  could  not  register 
the  titlesj  which  must  be  done  by  a  legal  registrar  under  the 
act  of  parliament*  At  any  rate,  the.  a^.^pointment  of  the 
deputy  in  that  case  being  originally  good,  the  tenants  migiit 
not  haft  knowledge  of  the  death,  of  the  princf|ml ;  but  here 
it  expressly  appears,  that  some  at  least  of  those  whose  titles 
were  registered  by  Mr.  Gdobed  recently  before  the  election, 
hid  notice  of  Co/r's  death  at  the  time.  '  ^     , 

Lord  £ll«ii  BOROUGH  I  C.  J.  The  only  point  which 
piesies  at  all  upon  our  minds  is.  Whether  Mr.  Gotobedvitr^ 
not  a  sufficient  ministerial  officer  dcfacto,  so  at  to  make  his  ^ 

registering  the  title-deeds  of  tlie  voters  after  the  death  of  ^  ,     " 

Mn  CoU  a  legal  registration?    With  respect  to  the  questioa  '  '  t 

fnade  against  the  issuing  of  the^  iii£iiu/«imi^i,  because  aain-^ 

(«)  "Tlie  set  soet  fVirttier,  aad  U  oompolsorj  ob  the  yndtf-ilicrlir  to  txccufs 
tht  •Ooe  dwiDC  tbe  iDtertrtl.  "  ^,. 

(*>fft  S  AuHi^  4.    SAaB,C35,aa4SOoo.  s,«.ir 
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1805.        formatioa  in  ntiture  of  quo  warranto  woqU  lie  in  this  cb!jc,  I 

,  TheKiif»      ^^^  of  n<f  instance  of  noch  an  infonnation, granted  for  the 

mgttinu       office  of  a  mere  servant  to  a  corporation  ;  and  the  instances 

tkla  ©f^K'^'  supposed  to  apply  hare  already  leceived  an  answer.   Neither 

voaD  LeTci.    is  there  any  pretence  fot-  considering  Mr.  Gotobtd  as  co« 

registrah    He  is  indeed  elected  by  the  corporation  ;  bat  the 

board  proceeded  to  the  election  of  him  as  deptlty  registrtri 

stating  it  to  be  at  ibe  request  of  the  registrar  tb  chuse  a  deputy 

registrar  ;  that  was  the  substantite  object  of  their  election ; 

and  the^appointment  being  made,  with  the  acquiescence  of  the 

prioeipal  standing  by,  and  indeed  at  his  request,  moat,  if  ne* 

(  867  ]      oessary,  be  considered  us  hb  appointment.    If  then  he  were 

to  be  considered  as  the  deputy  of  Cofe,  his  authority  Would 

necessarily  expire  on  the  death  of  hia  principal.     1  feel  my* 

self  pressed,  however,  with  the  authority  of  the  doctrine  in 

the  ca^  in  ilfoor,  thkt  the  acts  of  an  n<ider«steward  tnay  be 

good  after  the  death'  of  his  principal;    and  it  is  a'veiy 

itoportant  point  tt>  be  considered   bow  far  that  ms^  be 

carried, 

LAWftBifCB^  J.  (a)    The  last  is  the  only  point  desetving 
of  further  consideration.    As  to  the  granting  of  an  informa- ' 
tion  in  nature  of  quo  warranto,  I  cannot  conceive  tkat  it  can 
be  done  against  a  mere  servant  of  a  corporation^  one  #lio 
exercises  no  franchise  or  authority  of  any  kind  under  the 
crown.    Besides,  I  do  not  know  that  it  is  an  universal' rale, 
that  where  such  an  information  lies,  the  Court  will  in  no 
case  g^ant  a  nutndamm.    There  may,  I  conceive,  be  oc«  * 
casions  where  the  latter  might  be  deemed  the  more  projper 
remedy.    A  principal  object  in  granting  an  informi^on  in 
nature  of  quo  warranto ^  where  facts  are  in  dispute,  is  to  ds* 
certain  (he  facts;  but  here  no  fact  is  disputed,  but  a  there 
question  of  law.     The  appointment  itself  of  Mr.  Gotobfd  as 
deputy  registrar  is  not  professed  to  be  made  by  Mr.  Colci 
but  by  ihe  corporatidfi  ;  and  it  is  diflkiilt  to  s^y  how  they  ' 
could  have  power  to  appoint  a  deputy  to  the  re^strar.    Bat 
5f  it  be  considered  as'ahy  app6intttfetit  at  all  of  a^^epntyi 
he  must  be  considered  as  the  deputy  of  Cb/^,  and  that  Cole 
appointed   bim,    though*  iloilirfratfy  the  appointmeiit  was 
made  by  the  corporation.  Cole  consenting.    Tberefon^^  on 

.      i  ■  'the 
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the  death  of  the  priocipaU  the  authority  of  the  deputy  was 
at  an  eni.  .The  other  question^  howevef ,  as  vecy  ImportaDt 
to  be  (Boaiidered^  the  pQi^sequence  of  it  being  very  exs^ 
teoiive* 

*  L«  Blai^Ci  J.  It  i^yc^ry  difficult  to  fustain  the  urgin&eDt 
which  has  beco  urg^edi  that  this  \p  anpiice  for  which  an  io* 
formatioii  ia  ;iati|re  pf  quo  warranto  wiU  lie.  But  it. is 
material  to  consider  whether  this  were  ao  appoLntmeiit  of  a 
deputy, registrar  by  the  principal^  or  by  the  corporation.  If 
the  principal,  apply  to  the.coippiration  to  appoint  his  deputy^ 
it  mi^y  be  cpnsidered  as.bis  appoiutment.  But  if  the  ques^ 
tion  ht.  Whether  either,  the  corporation,  or  the  principal  had 
aothority  to  appoint  a  deputy  I  or,  Whetbeff  opcmlhe  death 
of  the  priocipalj  the  deputy's  authority  did  not;  .iD4M»tly 
ceaie  ?  the  consequences  in^y  be  yery.important^  at  affecting 
the  titles  of  so  many  persons ;  and  therefore  the  question  is 
fit  to  be  dc^ly  considered. 

Lord^ELLBctBoaouGHy  C;  J.  on  the  next  day  delivered 
the  opinion  of  the  Court.    The  only  point  made  in  this  case, 
on  which  the  Court  entertained  anydonbt^  was.  Whether  Mr. 
Gotobcdf  in  acting  as  a  registrar  after  the  death  of  Mr.  CoU^ 
was  to  be  considered  as  an  officer  dc  /ac^a^  .whose  acts  would 
givee&ct  to  the  conveyances  registered  by  him  during  thai 
period  } — and  we  think  he  cannot  be  lo  considered.  On  theie 
affidavits  be  must  be  taken  as  a  deputy  and  assistant  to  Mr* 
Cole  ;  and  as  the  necessary  consequence,  of  the  death  of  the 
principal  was  putting  an  end  to  his  authority  as  deputy^  the 
question  is»  Whether,  according  to  the  oases    respectiug 
the  stewards  of  manors^  he  had  such  colourable  authority, 
into  which  the  purchasers  of  lands  could  not  examine,  as  to 
induce  tbepi  to  register  their  deeds  with  him  from  their  having 
a  fair  ground  to  infer  that  a  registration  by  him  would  be  good 
and  sufficient  to  effectuate  th<;ir  conveyances  ?««-An  officer 
de  facto  i^  one  ^ho  has  the  reputation  of  being  the  officer 
he  assumes  to  be,  and  yet  is  not  a  good  ojQicer  in  point  of  law, 
1  Ld.  Ray.  6G0.    In  this  case,  Gotobcd  was  never  more  than 
deputy ;  and  therefore  after  the  death  of  his  principal  he  never 
could  have  had  the  reputation  of  being  more  than  deputy; 
but  aach  reputation  must  necessarily  have  ceased  with  the 
knowledge  of  the  death  of  his  principal.     When  that  fact 
was  notorious  to  the  owners  of  land  in  this  level,  no  one 

could 
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eonkl  ifkrt  Agister^  hh  deeds  with  him  under  k  belitf  tkl 

he  #at  acting  as  the  aMstant  of  one^  who  by  the  eoone  of 

nature  had  ceased  to  fill  the  office,  in  the  execotion  of  which 

liM  alhK^  ^^  ^^  ^^  ^  tttisted  bj  the  deppty.  *  In  this  case  CMef  died 

>asaa  &MaL  ^  I>ecmiier ;  and  tlie  greater  pan  of  the  conveyance  ob* 
jected  to^  were  tegistexed  some  months  after  on  the  election. 
The  case  pressed  apon  as  from  Moot  1  IS,  oh  being  eon* 
aidered,  is  not,  we  thinks  an  authority  against  this  opinion ; 
where  Manmowl^  O.  R  says  that  ^  Ttiere  is  a  dirersity  be* 
tween  copyhold  grants  by  a  steward  who  has  a  colour^  and 
no  right  to  4iotd  a  courts  and  one  who  has  neither  colour 
nor-rigbtj  for  if  Me  who  has  colour  assemble  the  tenanti, 
and  the/^  their  oerTice,  the  acts  are  good  which  he  does 
as  the  Qudei^steward,  when  the  head-steward  is  dead^**  Bat 
this  most  be  andeirstodd  of  acts  of  the  under-steward  after 
the  death  of  his  principal^  and  before  his  death  is  known; 
for  if  that  were  icnown  to  the  tenants^  what  colonr  cottld  he 
hare  to  act?  It  is  said  in  that  book^  that  the  acts  of  soch 
steward  (i.e.  a  steward  de facto")  arc  good, because  the  snitois 
cannot  examine  his  title ;  but  when  his  aathority  has  noton* 
eusly  ceased,  no  sneh  reason  obtains.  This  doctrine  of 
Manwood's  seems  no  more  than  what  was  the  law  in  the 
caseof  all  iudicial  offices,  when  the  interest  of  the  officers 
determined  on  the  demise  of  the  crown  :  for  though^  in  con- 

r  370  1  sideration  of  law,  the  commissions  of  the  Judges,  Sec  imme- 
diately determined  on  such  demise,  yet  their  intermediate 
acts,  between  the  demise  of  thfc  crown  and  notice  of  it,  were 
^ood.  £  Hak'i  P.  S.  24,  Cro.  Car.  97,  Sir  Randolph 
CriwU  Cau.  We  wish  to  be  understood  as  saying  notfaiog 
as  to  the  regbtration  of  conveyances  by  Mr.  Gofobed  in 
Mr.  CoU^  life ;  and  as  it  does  not  appear  that  any  registra- 
tions hare  been  made  by  a  deputy  after  the  death  of  a  prin- 
cipal before  the  present  occasion,  we  do  not  appre- 
hend that  any  ill  consequences  will  result  from  this  our  opi* 
oion^  which  is  confined  to  luch  registrations. 

lie  Court  then  observed.  That  as  it  had  been  stated  that 
tliere  were  some  votes  objected  to  on  the  part  of  Mn  Saf- 
/(try,  it  wassnectessary  to  examine  into  the  validity  of  those 
Ejections  before  they  finally  pronounced  upon  the  role  for 
the  mandamui,  as  the  parties  cotAd  not  ^gree  to  try  ifae 
whole  case  ajpon  feigned  issues  j  but  those  who  opposed  the 

rule 
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rnfe  for  the  manianm  baring  dectar^d  that  Uicy  thoald  re-  1»S.  , 
lerre  tbeif  objectipns  to  a  future  «tage  of  this  pioceedtng>'  thTKnr* 
tin  Cowri  made  this  mg^in^ 

Role  abiolate.      ^\^ir^ 

^^^  V0K9  Level. 

L3713 
SiFFKEN  and  F£iz£»  Assignees  of  BeovNi  a        ^^^ 

BaDkrupty  against  Wrat.  Jr^y  17^^ 


in 


TN  tr&oer,  for  a  quantity  of  wheat,  which  was  tried  on  the  B.a  trate* 
^  general  issue  before  Lord  ElUnborough,  C.  J.  at  the  sit-  J^SfSl*^ 
tings  after  Trinity  term,  1804,  a  veidict  was  found  for  the  thipped  to  him 
plaintiffs  for  84i  /.  Ss.  7d.  subject  to  the  opinion  of  the  Courts  hf,  c^^p^^d- 
on  the  following  case  :—  cntfatDaQtaic, 

Bnwne,  the  bankrupt,  committed  an  act  of  bankruptcy  on  draw  for  the     - 
the  fid  of  Septemhtr^  1801,  upon  which  a  commission,  dated  "rHambL^^*, 
the  5th  of  October  following;  was  issued^  and  he  was  after*  whoHadas^reed 
wards  duly  declared  a  bankrupt,  and  the  plaintiffs  were  bnuTiK>iire* 
chosen  his  assignees,  and  his  effects  assio;ned  to  them.    The  cciving  com- 

1      ,  -  .  1     X        o  »  mission  on  the^ 

nankrupt  for  some  time  antecedent  to  September,  1801,  was  amount)  and 
a  merchant  in  L^ndon^  importing  corn  and  other  mexchan-  {Jj^andiniroSe 
dize  from  Dantxic  and  other  places  on  the  continent.    Frit-  were  to  be 
«iag.of  ffamburgn  was  the  bankrupt's  agent  there,  upon  D^ISdCo. 
whom  the  bankrupt  occasionally  assigned  a  credit  with  p°°lP*'l!*|^ 
Dubois  and  Co.  ct  DantziCy  for  merchandize  purchased  bj  who  was  to  fer^ 
them  for  him  on  the  continent ;  allowing  Fritzing  the  usual  sI'Ji^L^^^. 
mercantile  conwinission   upon  such   transactions  as  passed  and  F.  aocore- 
through  his  bands.     Messrs.  R.  and  *J.  Wilson  of  London  Ihe^bUUof 
were  the  corn-factors  of  the  bankrupt;  and  be,  on  ordering  *"!j*w£5^'*^* 
purchases  of  corn^  frequently  assigned  a  credit  on  them.    In  cin  the  receipt 

of  the  biiU  of 
lading;  traosokit- 
ted  the  tame  (which  were  made  ent  Id  the  order  of  the  shippera  and  not  Indorsed)  to  B.  in 
London,  who  rcoetTed  then,  tofether  with  the  hivoices  and  letter  ef  adTice,  fire  itays  after  aa 
aa  of  hankrdptcy  committed  hy  hip.  F.  also  became  baokrvpf«  and  the  bills  of  eichanj^ 
drmm  oo  him  1^  I),  and  Co.  were  obliged  to  he  taken  np  and  paid  bj  themselves :  held» 
1st,  That  F.  had  ne  rif ht  to  step  the  soods  in  ^rcittt'fe,  being  no  more  than  a  turety  for  the 
price,  and  not  yeodor  or  consignor,  tdly.  That  ene  who  wasjgeneral  agent  of  F.  in  London  having 
•btained  the  hiMi  ait  lading  from  the  hankropt  after  his  baokraptcy,  upon  an  agretment  when  thm 
geeds  arrived  to  dinpote  of  theni,  and  to  apply  the  net  proQMdt  to  the  discharge  of  such  bills  aa 
had  bbem  drawn  against  the  goods,  had  no  authority  to  retain  the  proceeds  agamst  the  assignees 
ef  B.  ttie  hankropt,  either  in  respect  of  F.  or  In  respect  of  a  stopping  in  trantiiu  on  behalf  of 
D.  and  Ce.  the  shippers,  who  after  his  potsesiion  of  them,  and  after  trover  commenced  by 
B.'s  assignees  for  the  TaJae,  sent  a  letter  to  him  approving  of  his  having  obtained  a  possession 
of  thalMlIt  of  lading  and  the  goeds;  foi*  at  any  rate  there  was  ne  adverse  stopping  in  trttuitu^ 
hat  the  goeds  wele  obtained  by  agreement  with  the  vendee  after  his  hankruptcy,  efen  if  the 
itliMdaat  chald  te  ooatldcfed  et  HW  *t  tfts  time  Ihr  the  shippers  by  retatton. 

Jul^    •  [  S72  ] 
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IWil.        Jufy^  igB].,  the  baokmpC  gare  as  order  to  D«Mf  and  O. 

SmKBv       ^^  ^^P  f^^  ^iok  200  lasU  of  wheat  ia  addidoa  io  000  lastt 

9k4  Aaoth«r    then  already  ordered  and  shipped^  and  to  raliie  for  the  tame 

-    WaaT.       ^^  ^^  Hitfal  wajf ;  vis.  one-third  on  the  bankropt,  oae*tbird 

oo  FrU%imgy  and  one-third  on  Wilton ;  or,  if  more  ooofe- 
ni^nt,  to  Dnboit  and  Co.  one  half  on  the  baokmptt  and  one- 
half  on  Fritting  ;  and  to  forward  the  shipping  docnmenu  to 
the  bankrupt  through  Fritzi99g.    In  pirriiiattGe  of  this  orderi 
Diifrotrand  Co^  procured  102  lasts  of  wheat  and  no  mbn^ 
'    on  the  account  and  risk  of  the  bankrupt ;  and  sliortlj  after- 
wards shipped  ni  Dantzic  74i  lasts  thereof  by  the  Aurora, 
18  lasts  by  the  Die  Froke  Gaebchaft,  and  10  lasts  by  the 
JDuchitt,  in  part  of  the  200  lasts  so  ordered  as  fresh  pur- 
chases; and  on  the  18th  of  ^iigic^,  1801,  they  wrote  a 
letter  to  the;  bankrupt,  advising  him  of  their  having  so  doue, 
and  having  in  consequence  drawn  the  after-mentioued  bilii 
^  on  Fritzin^  and  Messrs.  Wilsoni  respectively,  and  having 
forwarded  the  ship  documents  of  the  two  lastHxientiooed 
shipments  to  Fritting  to  the  further  disposition  of  the  baok- 
rupt.     On  account  of  these  fresh  purchases^  Dubois  and  Co* 
on  the  14th  OfAuguttj  1801,  drew  bills  of  exchange  on  the 
bankrupt  to  the  amomi t  of  ) 000  /.  which  he  accepted,  but  did 
not  pay«    Oo  the  isth  of  ^i/gtcst  they  drew  a  bill  on  R. 
and  J.  fVihon  for  500/.  which  was  not  accepted  ;  and  on 
the  same  day  they  drew  bHIs  on  Fritting  for  1136 1.  4f.  5J. 
which  were  accepted.    I'he  invofce  price  of  the  Wheat  by 
the  two  ships  Froke  GtMeluhmft  and  Di/cAess  was  itbout  1400/. 
The  parcel  of  wheat  by  the  Aurora  watstopped  tn  trandtu  by 
Dnboit  and  Co.    On  the  same  18th  of  August,  I  flbl ,  Dubois 
C  37S  ]       and  Co.  transmitted  to  Ftitzing  the  last-mentioned  kstter  of 
that  date  written  to  the  bankrupt^  and  two  bills  6f  lading 
indoried  in  blank  of  the  two  parcels  of  wheat  by  the  GtstU 
schaft  and  DucioSt  in  a  Gtruusn  letter,  of  which  the  follow- 
ing is  a  translation :  ^  Mr.  J.  D.  Fritzfng  ad  Hmmbfo\ 
DantniCf  18th  August,  1801.    Sir,  tn  answer  to  your  two 
favours  of  the  2 1  st  and  £8 th  ult.  which  we  diily  rec^it^,  we 
pasa  tho  tenor  thereof  in  silence,  as  we  agree.     We  have 
laden  for  account  for  our  mutual  friend  Mr.  It.  Bn^vft,  of 
JjQudom,  1 8  lasts  of  wheat  In  307  ssrcks  and^s^eo  deckers  of 
mattt  on  board  the  iTomivgs&cri^  ship  called  ih»-fMte^6€uU 

uhafi,  M.  Ridder,  master,  lOtalU  ditto  iskSOmHb^  *&<> 
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three  deckers  of  mats  oq  board  the  rbip  Duehut  of  Bat*       18WL 
i/rjf,  J.  jB«rr,  mftSler ;  and  whereof  yoo  will  ftnd  inToicea      si,,KBir 
and  bills  of  lading  h^re  inclosed  %i  your  service ;  against   aaH  Anotliat 
which,  however,  we  request  yog  will  be  t>leased  pr<»inptly»       yj^. 
opoo  prmnution>  to  honofir  our  drafts  of  thii  dny,  &c.  (the 
(ififis  which  were  set  out  in  the  letter  were  seven  in  number, 
sod  drawn  in  favour  of  different  persons,  in  the  whole  to  the 
amount  in  sterling  money  of  1  \3Gl.  4s.  5d.)  and  to  account 
respecting  the  same  with  our  said  friend  in  London:'*.   Ssgned 
Dubois  and  Co.     The  bills  of  lading  are  yi  the  usual  form^ 
butli  describing  that  Dubois  and  Co.  were  the  shippers^  and 
tiiat  tlte  wheat  by  the  Gt9d$chafi  was  to  be  delivered  to 
M<isrs,  J.  H.  Dubois  and  Co.  or  order ;  and  the  wheat  by 
the  DuckcH  unto  order  or  assigns.    Frizzing  wrote  a  letter  oa 
the 25th  of  August^  1801,  to  Browne  the  bankrupt;  of  which 
the  following  is  an  extract:.—  **  Inclosed  I  transmit  you  a 
letter  from  Messrs.  Dubois  and  Co.  who  inform  me  tliat  the 
biIli.of  lading  of  ijB  lasts  of  wheat  in  367  bags  P.  and  seven 
bundles  of  mats,  by  the  Frokc  GcscUcbaftj  Captain  Ridder^ 
BQdof  the  parcel  of  wheat  by  the  Dac/^esst  Captain  Barr^      T.^^*^  1 
from  BmrkUy^  shall  be  forwarded  next  post,  as  iht  Captain, 
had  not  sent  them  before  departure  of  the  mail.    I  now        ^ 
debit  your  account  for  llSbl.^B.  5d.  in  Dubois  and  Co/s 
drafts,  ISth  Ai^gusi^  tea  weeks  date,  which  are  under  accept^ 
soce,  and  of  which  please  make  due  notice.'*     Pritxing,  in 
a  letter  of  the  S8th  of  August,  1801,  transmitted  to  tke 
bankrupt  the  two  bills  of  lading  without  indorsing  thtfrn, 
aod  also  the  letter  from  Dubois  and  Co.  to  the  bi&nkrupt» 
of  the   18th  of  August,    1801,  and  which  correspoacled 
*viih  the  atateinent  in  Friizing^s  letter  to  Browne  of  the 
S5th  of  that  month.     The  bankrupt  receired  Friizing\ 
letter,  the  bills  of  Jading,  anil  Dubois^  letter  on  the  7th  of 
Sfpttmbcr^  J80i,  being  five  days  after  an  act  of  bankruptcy 
commiit^d  by  hiaii.    The  frokc  Gese/schaft  arrived  in  tha 
port  of  Xoiu/oA  on  the  {8th  of  September,  I80J ;  and  the 
D^chcM  on  the  2d  of  October  following.    The  bills  so  drawft 
by  Dubois  and  Co.  on  the  bankrupt  for  1000/.  sterling^ 
OQ  J,  and  jR.  Wilson  for  500/.  and  on    Fritxif^  f^r 
1 136/.  4s*  bd.  were  dislionoured  and  returned ;  and  Dubois 
aod  Co.  have  retired  or  taken  op  the  whole  of  them.    Tbt 
defendant  was  the  general  agent  in  this  kingdom  of  Friin* 
tag;  and  the  bankrupt  on  the  7th  ScpttmbMT,  IBQl,  deli^ 
VouVI.  V  Tcxe4 
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Tfred  to  the  derendaDt  the  bills  of  lading  of  the  Iwo  parceli 
SirvKBii       ^^  wheat  J)y  ihe  Froke  Geselsehaft  and  Dtichea,  on  bit  giving 
■sdAnoUier   art   undcilaking   in   writing,  of  which  the  following  it  t 
copy  :  —  Mr.  Moberi  Browne,  London^  6th  September,  1 801 . 
**  Dear  Sir,  I  hr reby  acknowledge  to  have  received  from 
you  jwo  bills  of  lading;   viz.  10  lasts  of  wh#Bt  in  200  bag^ 
by  the  ship  DuchesSj  Captain  Barr;  18  lasts  of  wheat  in 
367  bags  by  the  Die  Froke  Geselschqft,  Captain   Ridder^ 
shipped  by  Dubois  and  Co.  in  Dantzic,  which  I  will  receive 
on  arrival  and  disposeof  to  the  best  advantage  ;>  the  net  pro- 
ceeds of  which  two  parcels  of  wheat  shall  be  exclusively  ap- 
plied to  the  discharge  of  such  bills  as  have  been  drawo 
against  them,     i  am,  dear  Sir,  8cci     J.  fVrayJ*  —The  de- 
fendant obtained  the  possession  of  the  wheat  and  sold  the 
tame,  the  net  proceeds  whereof  amounted  to  843/.  Ss,  Id. 
which  the  defendant  has  paid  into  the  bMik  in  the  name  of 
the  accountant-general,  in  a  cause  in  Chancery,  to  which 
the  plaintiffs  and  derendants  in  this  cause,  and  Dubois,  with 
the  curators  of  Friixiag's  estate,  are  respectively  parlies,  to 
abide  the  verdict  in  thii  cause,  and  the  Lord  Chancellor's 
decree  thereon.    This  action  was  commenced  on  the  6th  of 
February y  1802.     On  (he  19ih  oi  March,  1802,  Dubois  and 
Co.  did  by  letter  approve  of  the  defendant's  having  obtained 
the  possession  of  the  two  bilU  of  ladini;  by  the  Duchess  and 
Geseisckqft,  and  also  of  the  wheat  which  is  the  subject  of 
this  action,  and  claimed  the  proceeds  arising  from  the  sale 
«f  the  wheat.     Fritzing  has  become  a  bankrupt,  according 
to  the  laws  and  regulations  of  Hamburgh ;  and  Pitcarn  and 
Ludetidorf  of  Hamburgh^  merchants,  have  been  appointed 
his  assignee^  or  curators^  aacT as  such,  claim  rtte  proceeds  of 
Ihe  said  two  parcels  of  wheat.    The  bankrupt  at  and  from  tbe 
tiK>e  of  shipping  the  two  parcels  of  wheat,  was  and  now  is 
indebted  both  to  Dubois  and  Co.  atid  to  Fritting  in  a  greater 
sum  of  money-thnn  the  invoice  price  of  the^vheat.   The  ques- 
tion for  ibe-opinion  of  the  Court  was.  Whether  the  plaintiffs 
we^e  entitled  to  re<:over?     If  the  Court  shpuki  be  of  opinion 
thai  they  were  entitled  to  recover,  the  verdict  to  stand;  if 
not,  then  a  verdict  to  be  entered  /or  the  defendant. 

Scarlett y  for  the  plaintiffs,  said|  There^was  no  case  directly 
in  point ;  but  the  principles  V>f  the  decided  cases  governed 
this.  To  -prevent  the  recovery  of  the  plaintiffs,  it  ihuft  either 
he  ahewn  that  they  can  derive  ao  authority  from  JSrotvaetbe 

bankrupt; 
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bankrupt,  oh  account  of  some  act  done  by  liioi  to  divest         15^05. 
bimtelf  of  his  rigUi  to  the  goods  in  question  (the  10  and  the       ,       ^ 
18  lasts  of  wheat  last  mentioned  in  the   case)  before  his    aatt  Anoihef 
bankruptcy,  or  that  the  goods  were  stopped  in  tramitu  by        o^afn^t 
the  vendbr,  or  some  person  standing  in  the  same  relation  to 
ihem.     1st,   This  case  cannot  range  itself  under  ^tkin  v. 
Barwick  (a),  explained  as  it  is  by  subsequent  cases  (6)  ;  fo!» 
supposing  the  goods  there  to  have  been  accepted  *at  all,  at 
any  rate  they  were  returned  before  the  bankruptcy  of  the 
vendee.     Bui  no  case  has  gone  the  length  ot  deciding  that  » 
trader  who  has  actually  comnaitted  an  act  of  bankruptcycan 
make  such  return  :  and  here  the  supposed  direle^tioo  of  the 
goods  hj  Btowne  was  five  days^fter  his  act  of  bankruptcy^ 
when  he  was  no  longer  in  a  condition  to  do  any  act  in  pre* 
jodiceofhis  estate,^  nor  had  any  authority  to  rescind  the 
contract.    The  bilb  of  lading  at  the  time  of  their  arrival, 
were  by  relation  back  the  property  of  his  assignees ;   and  ti(> 
other  than  they  or  some  person  having  a  right  to  stop  th& 
goods  lit  transittt  c6u\d  alter  the  property.     iJdly,  It  must  be 
contended^  That  Fritting  of  ffamburgk  stood  in  the  rela- 
tion of  vendor  of  the  goods,  and  as  such  had  a  right  to  stop 
then)  in  transitu,  and  had  exercised  that  right  in  time  by 
means  of  the  defendant  his  agent  in  London,     But  Fritxint 
stood  in  no  such  relation^  and  had  no  such  right.     He  wa?      [*  377  ] 
tlie  agent  at  Haml^tgh  of  the  bankrupt  vendee^  mi^rely  for 
the  purpose  of  accepting  bills,  but  not  for  the  purchase  or 
shipment  of  the  goods;  which  diflfers  this  case  materially 
from  that  of^cise  and  Another j  assignees  of  Browne  against 
^^f^y  {a),  arising  out  of  the  same  bankruptcy;  for  there 
Fritzing  was  the  shipper  of  the  goods  to  the  bankrupt,  and 
they  were  procured  by  him  upon  his  own  credit;  and  there- 
fore  it  was  tiolden  that  he  stood  in  the  relation  of  vendor  to 
the  bankrupt,  and  might  stop  the  goods  m  ^ransiVii.     But 
here  Dubois  and  Co.  %ere  the  vendors   and  shippers   of 
^hc  goods;    for  the   price  of  which  Fritzing  was   not  in 
the  first  instance  answerable.      The  bills  of  lading   were 
indeed  transmitted  through  Fritzin^  by  the  orders  of  the 
bankrupt,  in  order  to  shew  him  that  tliere  was  value  sent  by 

(■)  t  Stm.  165.    P»Tfe«,  3^5.    TO  Moil.  43T ;  and  ii  Mod.  295. 

(^)  Fi^tNeate  tv  Vail,  a  Eait,  s2o»  ita,  &c  wbers  all  tU«  Mplaoatory  • 

«a^e%  are  collecred. 
^«)  3  Eatt,  $3. 

U  2  Dubois 
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jtOf.        Dubois  and  Co.  to  the  bankropt  for  the  bills  of  excliange, 

SiTrlsv       which  were  drawn  upon  Friizing;  but  the  latter  waa  to  for- 
•Bil  Another    ward  the  bilU  of  lading  on  to  the  bankrupt.    Then  FrUz- 

^'^^       in^B  acceptance  of  the  bills  of  exchange  drawn  upon  him  b; 
Dubois  and  Co.  bj  the  order  of  the  bankrupt,  could  not  give 

I  the  former  any' interest  in  the  goods  in  respect  of  which 

such  bills  were  drawn;*  for  that  w«is  a  mere  money  transac- 
tion between  the  baukrupt  and  Fritzingj  wbich>  if  the  ac« 
ceptanccs  had  been  paid«  w^uld  have  constituted  the  relatloo 
of  debtor  and  creditor  between  them^  but  not  that  of  vendor 
and  vendee,  or  consignor  and  consignee.  Neither  coold 
Friizing  have  any  lien  on  the  goods ;  for  they  were  never 
in  his. possession.  And  even  if  the  possession  (}f  the  bills  of 
lading  qould  have  given  him  a  symbolical  lien  on  the  gojds 
-  t  ^^  1      while  he  held  those  bills,  yet  he  parted  with  that  lien  whea 

he  transmitted  the  bills  of  lading  to  the  bankrupt.  Then 
with  respect  to  Dubois  and  Co.  their  ratification  of  the  de- 
fendant's act  of  taking  possession  of  and  converting  the 
goods,  cannot  make  i^  a  stopping  in  transitu  by  relation 
back  on  their  account.  The  dereiulant  was  no  a^ent  of 
theirs  at  the  time,  but  was  either  the  agent  of  Fritzing  era 
mere  volunteer  taking  the  goods  for  whoever  should  prove 
to  be  legally  entitled  to  them  at  the  time ;  he  was,  there- 
fore, as  much  the  agent  of  the  bankrupt  or  of  his  assignees 
as  any  other.  Besides,  there  is  no  instance  of  a  stopping 
in  transitu  after  an  actual  conversion  of  the  goods,  and  they 
liave  ceased  to  exist  in  specie ;  and  before  the  defendaot 
became  the  agent  of  Dubois  and  Co.  he  had  actually  con- 
certed the  goods ;  but  at  any  rate  the  defendant  derived  his 
title  to  the  goods,  whatever  it  might  be,  from  the  bankrupt 
himself,  by  means  of  his  delivery  of  the  bills  of  lading  tu 
iiim ;  and  coosequtntly  the  defendant's  possession  undei 
that  title  must  operate  in  favour  of  the  assignees,  who  had 
the  pioperty  of  those  bills  in  them  at  the  time;  fud  ihf 
assignees  asserted  their  title  before  any  interference  by  Ihi! 
H^ndors. 

Marryat,  contra.  The  demand  of  the  plaintiffs  is  again^a 
CMscience,  after  the  bankrupt's  estate  has  been  disencui:)* 
liered  of  the  payment  of  the  bills  of  exchange  drawn  upoa 
liim  and  his  agents  in  respect  of  these  goods,  the  vendors 
tbemselfes  having  taken  them  up.     1st,  Though  there  be 

-mo  case  iQpoint>  yet  the  principle  on  which  the  stoppage  of 

^  goodi 
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goods  t«  transitu  \\SL%  been  allowed  to  a  mere  consignor  of        1805. 
goods,  on  account  of  his  liability  to  the  original  owner  for  "" 

the  price,  applies  equally  in  favour  of  one  who  has  become   ^ry^  Another 
surety  for  the  price,  in  order  to  facilitate  the  sale.    The  right        «^;aiff« 
itself  is  founded  in  equity,  to  prevent  the  manifest  injustice      r  3^9  1 
of  a  vendee  taking  the  goods  without  paying  for  them.   The 
principle  is  sustained  very  generally  by  the  civil  law  5  arid 
though  the  first  recognition  of  it  here  was  by  a  Court  of 
quity  in  1690  {a),  yet  It  was  soon  after  adopted  by  the 
courts  of  law.     [Lord  Ellenborough,  C.J.     If  we' arc  to 
proceed  on  equitable  principle^:,  you  should  show  us  some  ) 

case  in  equity  where  a  surety  for  Ibe  price  of  goods  has  been 
considered  as  entitled  to  stop  in  transitu ;  otherwise  we 
shall  be  running  before  the  courts  of  equity  instead  of  foU 
lowing  them  in  this  matter  as  we  have  hitherto  done.  Then,  , 
'ld\y,  Supposing  the  right  of  stopping  in  transitu  to  be  con- 
fined to  a  consignor  of  the  goods,  Fritzing  is  to  be  consider* 
fd  as  sach.  He  was  to  pay  for  the  goods  by  his  accept- 
ances, and  the  bankrupt  was  to  allow  him  a  commission  for 
hit  risk  and  trouble,  over  and  above  the  price  of  the  goods  ; 
^'hich  must  be  considered  as  an  advance  of  so  much  upon 
the  price  of  the  goods  in  his  hands,  and  puts  him  in  the 
common  situation  of  a  consignor  of  goods  abroad,  who  ii 
employed  by  the  vendee  here  to  purchase  goods  for  him 
tipoD  his  credit.  [jLe  Blanc,  J.  This  was  not  the  shipping 
commission,  but  merely  a  commission  for  giving  the  bank* 
tupt  a  credit,  to  order  bills  to  be  drawn  vpon  him.]  It  was 
part  of  the  shipping  order  from  the  bankrupt  to  send  the 
shipping  docum.ents  to  Fritxing ;  and  in  consequence  the 
invoice,  fetter  of  advice,  and  bills  of  lading  were  all  sent  by 
Dubois  and  Co.  to  Fritting  j  he  therefore  is  in  fact  the  con- 
signor to  Brovcne.  But  admitting  that  Dubois  and  Co, 
«^ere  consignors,  there  is  no  reason  why  Fjritzing  may  not 
also  be  a  consignor  in  a  case  where  the  consignee  puts  him- 
self in  a  situation  to  require  credit  of  two  different  persons. 
Id  that  case,  the  goods  having  been  stopped  by  the  defend- 
ant,  the  general  a^ent  of  Fritzing,  before  they  came  to  the 
Wdsoftb^  bankrupt  or  his  astiignees,  his  possession  isla«r« 
ful.    hut,  3d,ly,  At  any  rate  the  adoption  of  the  defeodanV^ 

•    •  • 

(«)  ^TiHrnin  9.  Vandeptit,  t  Yom.  aoi, 

U3  ^ 
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.  IB05...       act  by  DuhaU  and  Co.  the  shippers,  will  validate  the  stop* 

SfPTKEv       P*8*  which  he  has  made.     It  i_s  a  perversion  of  the  fact  to 
tnd  Another   consider  the  defendant  as  the  agent  of  the  baokrapi  or  hit 

ozm^tt  assignees  ;  the  circumstances  of  the  case  shew  that  he  re* 
ceived  the  bills  of  lading  in  exclusion  of  any  such  aa« 
thoriiy.  He  received  them  upon  an  undertaking  to  apply 
the  proceeds  of  the  goods  in  discharge  of  the  bills  drawa 
against  tiif  ni :  and  by  making  himself  responsible  for  those 
bills,  he  ultimately  made  himself  the  agent  at  the  time  for 
Dubois  and  Co.  who  had  taken  them  up,  and  who  are  in 
truth  the  real  defendants  in  the  cause.  If  the  bills  of  ladin; 
bad  not  been  delivered  up  by  the  bankrupt  upon  demand, 
adverse  measures  would  have  been  taken;  bat  the  yielding 
of  the  bankrupt  cannot  alter  the  character  of  the  agent. 

Lord  Ellenbobough,  C.J.  This  has  not  the  aspect  of 
a  btopping  in  transitu,  which  should  be  stated  to  be  done 
eo  intuitu  ;  and  it  should  be  done  adversely  to  the  vendee; 
but  nothing  of  that  sort  appears  in  the  case  before  us :  it  is 
Dot  an  adverse  proceeding,  but  under  an  agreement  with  ilie 
bankrupt,  in  consequence  of  which  he  delivered  up  the  bills 

•  of  lading  to  the  defendant,  whom  we  must  uoderstand  as 

taking  possession  through  the  means  stated  to  us.  The 
agreement  in  writing  given  at  the  time,  must  best  explain 
with  what  view  the  delivery  of  the  bills  of  lading  was  made. 
The  derendant  had  no  authority  from  Fritzing^  for  Frit^ng 
himself  had  no  right  to  stop  the  goods  tis  transitu,  Fritz' 
[  SSI  ]  tng^s  situation  in  this  transaction  was  very  different  from 
what  it  was  in  Feise  v.  TFray,  There  he  was  liable  in  the 
first  instance  for  the  price  of  the  goods;  and,  therefore,  the 
Court  considered  him  as  a  vendor  quoad  the  bankrupt  here 
to  whom  he  had  shipped  them.  Then,  with  reject  to 
Dubois  and  Co.  the  defendant  was  no  agent  of  theirs,  nor 
received  any  authority  from  them  till  after  this  transaction. 
But  supposing  him  to  have  been  their  agent  before,  there 
was  no  adverse  taking  possession  of  the  goods,  but  they  were 
taken  back  upon  an  amicable  agreement  with  the  bankropt 
after  his  bankruptcy.  Therefore,  upon  the  whole,  the  de« 
fendaut  wa«  neither  agent  for  Dubois  and  Co,,  noi^  was  there 
any  adverse  stopping  in  transitu  by  him. 

Marry  at  then  said,  Tiiat  as  there  was  an  adverse  stopping 
in  transitu  intended^  the  parties  must  apply  to  the  Lord 

Chancellor 
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hancellor  to  liave  the  case  restated:  though  he  admitted         |^* 
tiiat  the  obtaining  of  possession  by  the  defendant  was  facili-       SiFf  sp.k    - 
tated  by  the  delivery  up  of  the  bills  ot  lading  without  resist-    ^'^^J))|^'''^ 
ance,    ^  \Vrat. 

Lord  Ellbnborougu,  C.  J.  If  the  defendant  went  ad- 
versely in  the  first  instance  to  get  the  bills  of  lading,  be  af- 
terwards abandoned  that  purpose. 

Lawrbnck^  J.     If  he  went  adversely,  as  yon  state  it,  he 
nevertheless  got  the  goods  by  agreement  with  the  bankrupt. 
Ptr  Curiam,  Posiea  to  the  plaintifls. 


T'HIS 


[  S82  J 
Le  Mesurier  and  Another  against  Vaughan.       FnJ^y, 

May  17th. 

was  an  action  upon  a  policy  of  insurnnco,  dated  the  Whtrc  a  policy 
2d  o(  March,  I80t,  at  and  from  New  York  to  Gibraltar,  f "ura^'^^  "iTb. 
on  goods  '*on  board  of  the  cood  ship  called  the  'The  Ameri^  on  goods  on 

i-r»''-7..^v       ,  t>  n   '  .1  board  Ihc  ship 

can  snip  irrcndtnty  (a)  whereof  was  master  for  Ihat  voyage^  called  "The 
or  whosoever  else  should  go  for  master  in  the  said  ship,  or  by  pj^J[^^°  »'^^^g 
\vliatever  other    naifie   or  >iames   the  same    ship,    or   the  was  taken  to  bo 
master  was  or  should  be  named  or  called.''    The  declaration,  •h-pfri^Vot^'iT 
afier  stating  the  policy,  averred  thai  the  defendant  became  warranty  or 
an  assurer  of  300/.  on  goods  on  board  of  the  ship  mentioned  American  ship 
in  the  policy.     Tliat  a  large  quantity  of  goods  was  loaded  ^*1*^*^**^„J** 
and  put  on  board  of  the  said  ship  at  A^tn;   lr»rA-,  to  be  car-  where thepoiicjr 
ried  from  thence  upon  the  said  voyage;   and  that,  in  the  Jad'thc^wordT' 
course  of  the  voyage,  the  Fhip  and  eroods  were  lost  by  cap-*  *'  or  by  whar^ 

mi        1    r      J  11  •  •  A  u      ever  other  oam^ 

ture.     i  lie  defendant  patd  ihe  premium  into  court  upon  the  the  same  ship 
monex^ count,  ^^^  pleaded  the  general  issue:  and  at  the  trial  j'^^'jj^^ ^^'^  ^**^ 
before  Lord  ElUnhoroughy  C.  J.  atthe  Sittings  at  Guildhill^  iioiden  to  be  no 
after  last  Michaelmas  term,  a  verdrct  was  found    for   the  ihc^rcaVname 
plaintiffs  for  287 /.   lOs,  subject  to  the  opinion  of  tte  Court,  of  the  ship  was 

,       -  „       .  ^  ^  The  Prcsidenl, 

upon  the  following  case  :  the  identity  of 

The  plaintiiTs  ejected  the' policy  in  question  upon  flour,  l^^j****^*  "*^d' 
00  account  of  the  commissioners  for  victualling  his  Majesty's  wlihthat  nam* 
navy;  and  the  plaintiffs'  clerk  was  directed  to  make  the  in-  ^**°^  ^^®^*  ' 
surance  on  the,  ship  President,   and    to  designate  her  as 
American.     The  invoice,  dated  New  Yorky  1 4th  Feb.  180 J, 

(a)  This  case  came  on  once  before  in  another  stx^pe,  when  the  Court 
tHooght  that  this  was  a  description  of  the  name  of  tht  ihip,  aqd  not  a  war* 
i»^7  of   her  \it\os  American. 

U  4  accord  iQ|{ 


*  <%> 
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18615.        according  t6  which  the  insurance  wan  directed  to  be  ikiftde« 

-    ^7    '         described  the  goods  to  be  *'  loaded  on  bonrd  '*  the  American 

ugaifiMi        Mp  called  the  PresidtNiy  of  New  BtJ/ord^  ♦-i.  P.  master/* 

T^uGaAv.      jj^^,^     jy   consequence  of  these  directions  be  effected  the 

*L  ^^^  J      policy  in  question.     The  jrocids  insured  were  shipped  on 

board  the  ship   called  the  President,  mentioned  in   the  in- 

Toice^  and  which  was  an  American  ship;;  and  she  sailed  with 

the  goods  which  were  the  subject  of  the  insurance  on  boardj 

upon  the  voyage  de^scribed  in  the  policy,  and  was  captured 

.  with  the  goods  on  board  in  the  course  of  her  ^Oyagej  and  be* 

fore  her  arrival  at  Gibraltar,    It  was  insisted  on  the  part  of  the 

defendant,  that  this.^vidence  did  not  support  the  declaration^ 

and  therefore  the  pluintiiTa  ought  to  be  nonsuited;  and  the 

question  reserved  was.  Whether  the   plaintiffs  ought  ta  he 

nonsuited,  or  the  verdict  to  stand  ? 

Gi/^s  for  the  plitiuiifli  contended,  that  the  evidence  supt 
ported  every  allegation  in  the  declaration.  The  name  of  the 
9hip  was  indeed  uiiscaiied  in  the  policy,  ^^Tkt  American 
$hip  Fresideni,^*  the  real  name  being  "  The  President,^*  and 
being  only  meant  to  be  designated  as  an  American;  but  the 
policy  also  describes  th^  same  ship  ^'  by  whatever  othei: 
name  called  i*^  and  the  identity  of  the  ship  in  which  the 
goods  were  lost,  with  that  in  whicli  they  were  insured  for  the 
voyage,  is  proved  by  the  facts  found  in  the  case,  which  puts 
an  end  lo  the  quet^tiun.  Then  the  avermentr  that  tiie  goods 
were  piu  on  board  the  said  ship,  necessu^ly  refers  to  the 
*  whole  description.     If  this  were  the  ship  on  board  of  which 

the  goods  were  intended  to  be  insured,  the  name  of  it  is  im« 
material :  though  the  insurance  could  not  have  been  applied 
to  a  different  ship  than  that  which  was  intended* 

Hltrren,  contra^  contended  that  the  mistake  in  the  name 
was  not  cured  by  the  words  f*  of  by  whatever  olher  name 
r  3g|  "J  called.'*  It  may  be  true,  that  this  wi^s  the  sanae  sb«p  in- 
tended to  be  injured  by  the  assured  ;  but  such  intention  to 
insure  on  the  ship  The  Fre^ideni^  an  American,  was  n^ver 
cocpotunicated  to  the  underwriterii :  and  at  any  rate,  whether 
the  misnomer  happened  from  mistake  or  Intentionally,  it 
operates  as  a  fraud  upon  them  to  subititute  a  mere  name  iq 
the  place  of  a  warranty^  the  benefit  of  which,  though 
certainly  so  understood  by  the  parties  at  the  time,  has  thus 
been  lost  to  the  underwriters.  If  the  general  clause  woald 
^over  all  errors  iu  the  aame  of  the  sbi|i^  it  is  nugatory  to 

give 
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give  it  any  name,  and  policies  may  as  well  be  on  "  ship  or        1805. 
ships;"  ibr  which   hitherto   a  higher  premluiii  has  always  j^^  M»au»fi» 
been  demandedy  while  the  assured  has  always  had  the  benefit        againn 
of  lessening  the  premium   by  giving  the  ship  a  particular     VAUGHAir. 
Bfime.     [Lord  ElUnborQugh,  C.  J.   If  there  were  any  deceit 
upon  or  prejudice   to  the  linderwriter  from  having  a  false 
name  given  to  him,  there  can  be  no  doubt  but  that  he  would 
not  be  bound.]     It  is  sometimes  difficult  to  prove  a  fraudu* 
lent  intention,     fiut  there  are  many  errors  in  description 
\vhich  can  neither  be  said  to  deceive  or  increase  the  risfa 
of  the  underwriter,  which  yet  have  been  holden  to  avoid  \h» 
policy.     And  if  the  intent  be  to  insure  a  particular  ship  with 
a  known  name,  the  underwriter  ought  to  be  able  to  know 
that  with  certainty.     If  the  name  of  another  known  ship  had 
been  insertexl  by  mistake  of  the  plaintiiT^s  clerk,  it  must  be 
admitted  that  this  policy  could  not  have  been  applied  to  this 
ship  ;  and  fion  constat  but  tiiat  there  was  another  ship  called 
"  T/^c  American  skip  President.'*    Thougli   it  cannot  in  • 
reason  differ  the  case  if  the  name  of  a  non-existing  ship  has 
been  inserted ;  for  pton  constat  that  the  underwriters  knew 
that  the  ship  I'^d  Prtsldetit  was  the  subject  of  insurances      [  385  J 
and  the  error  here  is  the  more  important,  since  it  has  de- 
prived them  of  the  benefit  of  the  warranty  intended  to  be 
made.  / 

Lord  Ellen  BORotJGH,  C.J.  Certainly,  a  true  description 
both  of  the  name  of  the  ship  and  of  the  voyage  intended, 
should  be  observed  to  the  extent  which  the  terms  of  the 
policy  itself  require.  ]But  the  framers  of  this  policy,  con* 
templating  that  there  might  be  a  mistake  in  the  name  given 
to  the  ship,  have  added  these  words,  ^'or  by  whatever  other 
name  or  names  the  same  ship  should  be  called  :*'  they  have 
therefore  prbvided  for  the  event  which  has  occurred,  of  a 
mistake  in  the  name.  It  is  said,  however,  that  giving  eflfoct 
to  those  words  will  introduce  fraud,  s^nd  will  prejudice  the 
underwriters ;  but  whenever  such  a  case  occurs  we  shall  deal 
with  it  accordingly.  The  present  is  the  case  of  a  plain 
mistake  of  the  broker  who  effected  the  policy,  who  received 
intelligible  instruction  to  insure  goods  on  board  an  American 
(hip  called  The  President ;  but  has  suted  it  all  as  one  name 
of  a  ship  called  *'  The  American  ship  President, ^^  instead  of 
Mating  it  as  part  name  fuad  ffirt  description.    Then  it  is  ob« 

jcctcd 
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1805.        jected  that  th»  underwriter  has  bj  this  mistake  been  de« 

,    j;^  prived  of  the  benefit  of  a  warranty    that  the    ship    was 

against       -amtrtcan :  that  is  true ;  but  is  he  not  to  look  at  the  instra« 

Taughait.      ment  he  subscribes ;  and  if  there  were  no  warranty,  ha  would 

have  a  higher  premium.     I  did  not  know  that  there  had 

been  authdritjr  upon  the  nubject;  but  my  brother  Latorence 

has  found  one^  which  is  a  decision  by  Lord  C.  J.  h€c  on 

this  very  point. 

liAWttENCE,  J.  read  the  note  of  the  case  alluded  to:—* 
["  Hall  V,  Motintux^  17th  December,  1744,  at  Guildhall, 
[  389  J  cor.  Zjce,  C.  J&  An  insurance  was  made  upon  a  ship  called 
'  The  Leopard,  or  by  whatsoever  other  name  or  names  the 
tame  ship  should  be  called/  whereof  was  master  for  that 
voyage  -^.  B.  or  whosoever  else  should  be  master.  Upon 
the  evidence  of  >f.  B.  it  appeared  thstt  the  ship  of  which 
he  was  master^  was  called  The  Leonard,  and  was  never 
called  by  the  name  of  The  Leopard.  And  it  was  insisted 
by  the  defendant's  counsel,  that  this  was  not  the  ship  insured, 
it  being  of  another  name  :  and  that  the  words,  "  by  what- 
soever  other  name  or  names  the  same  ship  should  be  called" 
would  not  help  it;  because  those  words  meant  where  a  ship 
was  called  by  th^  name  in  the  policy,  and  likewise  by  soose 
other  name  ;  and  not,  as  here,  where  it  was  never  cUled  by 
the  name  in  the  policy.  For  the  plaintiff  it  was  urged,  that 
the  words  are,  '  by  whatsoever  other  name  the  same  ship  shall 
be  called;'  and  therefore  it  was  only ' necessary  to  prove 
the  identity,  which  was  done  here  by  Captain  jI.B^j  who 
taid  that  he  was  master  of  The  Leonard :  aud  that  the  name 
was  no  more  than  one  description  of  the  ship.  And  of  this 
opinion  was  the  Chief  Justice/*] 

Even  without  this  authority;  I  do  not  see  the  mischief 
which  it  is  supposed  may  arise  to  the  underwriter  in  this 
case.  If  there  had  been  another  ship  with  the  same  name 
as  that  mentioned  in  the  policy,  011  board  of  which  the 
plaintiffs  had  h,ad  goods,  there  might  arise  that  incon- 
venience. But  if  the  underwriter  cannot  be  prejudiced  by 
the  mistake,  the  same  reason  does  not  apply.  And  ih€  very 
circumstance  of  introducing  such  words  as  those  relied  on 
into  the  policy,  shews  the  indifference  of  the  underwriter  as 
to  the  name  of  the  ship.    Then,  as  to  his  being  deprived  of 

cbe 
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the  wnrranty  by  means  of  this  error,  he  must  look  to  that       .1805. 
before  he  subscribes  the  policy.  -     m""^ 

•  Lb  Blanc,  J.  declared  himself  of  the  same  opinion,  ^nd        agaimi 
that  he  was  glad  to  be  fortified  in  it  by  the  authority  of  the'    Vauohait. 
case  referred  to.     And  added,  that  if  the  decision  would       L  ^^7  J 
induce  underwriters  ancL  brokers    to    read  policies   before 
they  were  subscribed,  and  to  see  whether  what  was  written 
contained  matter  of  warranty  or  description,  it  would  haVe 
a  good  effect, 

Pottea  to  the  Plain tiffi. 


Macfadzen  against  Olivant.  5fl??7ih. 

^HE  plaintiff  complained  of  the  defendant  of  a  plea  of  wiicr«ii«i 
-^   trespass,  and  slated  that  the  defendant  on   1st  of  Ja-  ^lajocd^ora"' 
nuary,  1792,  and  on  divers  other  days,  8cc.  at,  &c.  with  picaortrc^patt. 
force  and  arms  made  an  assautt  upon  G.  the  plaintiff's  vrife,  rendaot  witb 
and  then  and  there  seduced  her,  8cc.  whereby  the  plaintiff  ^^8^*1*°^,^'^'* 
daring  all  the  time  aforesaid,  lost  and  was  deprived  of  the  teduMdthe 
comfort,  society,  and  fellowship  of  his  said"  wife,  and  of  her  whereby  heiost 
aid  and  assistance,  8tc.;  and  other  wrongs  to  the  plaintiff  the  the  comfort  of 

jr_i  I'l  '-^1  A  1  II  *   her  society,  &C, 

(letendant  did,  agaiitst  im  peace,  ac.  and  to  the  damage  or  against  the 
the  plaintiff  of  20,000/.;  and  therefore,  &c.     Pleas,' I.  Not  ^fj^S^'n^i^^^^. 
guilty  of  the  premises  aforesaid  in  manner  and  form   as  the  &c.    Whether 
plaintiff  hath  above  declared  against  the  defendant.     2.  Not  o^/'catc^aS*'* 
guilty  of  the  premises  in  manner  and  form,  &c.  at  any  lime  former  anthorU 
within  six  yearn  next,  before  the  exhibiting  of  plaintift^s  bill,  tidered  it  to  be 
Replication  joining  issue  on   the  first  plea,  and  demurring  *^*^*Va^f 
generally  to  the  second.     Joinder  in  demurrer.  iiotcniity,{n/r« 

♦  Wood^  in  support  of  the  demurrer,  contended  that  the  g^donjcciiVral 

fttatuteof  limitations  (a)  could  not  be  pleaded  to  an  action  demurrer. 

^  ^  •[  388  ] 

(a)  ti  Jac.  I,  c  i6,^.  3,  enacti,  <*  that  all  artiooi  of  trcipais  fvcre  cfaataaa 
frfgily  all  actions  of  tresuas^,  detinue,  action  mr*  trover^  and  npleviH  f«r 
taltiH^  away  of  foods  and  cattle,  aH  action  of  accouut,  and  upon  the  case,  ftc. 
ell  actious  of  debt  'or  arrearaf^et  of  rent,  and  all  actions  of  attanlt,  menace, 
battery,  Vounctini^,  and  imprisonment,  or  any  of  them,  shall  be  oommenced 
and  sued  vifhin  the  time  and  limifarioo  hereafter  expressed,  and  net  after  t 
Tij.  the  said  aciioos  opoa  the  case  pother  d^anfor  blander,  and  the  said  actions 
for  account,  and  the  said  action  for  trespass,  debt,  .detinue)  and  replevin  for 
foods  or  cat  Tie,  and  the  said  action  of  trespass  quare  c/eutam/re^i/,  within 
m]x  years  next  after  the  cause  of  such  actions  or  suit,  and  not  after ;  and  the 
said  actions  of  trespass,  ofasisoit,  battery,  Sk^  vitbin  four  years  next  after 
tbs  cause,"  *c, 

.  of 
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1801  6f  trespass  for  ^n  assault  and  constquential  damage,  bni  that 
JfAcvAiysctf  '^  ^^*  confiDiid  (o  trespass  quote  clausumfregit,  or  trespan 
.     mgMiiui      fot  takiuft  goods^  which  must  be   brought  within  six  years 

OuTAHt»  ^j^^j.  iIj^  cause  of  action  ;  or  to  trespass  for  an  assault  and 
battery,  &c.  which  must  be  brought  within  four  years,  and 
is  confined  to  iuch  actions  brougiit  by  the'  party  personally 
injored.  That  according  to  a  MS.  case  of  Cooke  ▼.  Sayer 
(a),  with  which  he  had  been  furnished,  the  Court,  in  decid- 
ing the  demurrer  to  the  plea  of  the  statute  of  limifations, 
considered  the  action  as  an  action  on  the  case,  and  not  of 
trespass;  which  was  a  mistake,  and  was  so  noted  to  be 
in  Batchelor  t.  Biggs  {b).  He  then  read  the  following  note 
•-•  [f^  Cooke  Y.  Sa^er  was  an  action  brought  by  the  iiusband 
against  the  defendant   for  criminal  conversation  with  his 

r  38j^  1  wife.  Plea  not  guihy  wiihin  six  y«ars  ;  to  which  there  was 
a  demurrer.  The  question  was,  If  the  action  were  trespass 
and  assault,  or  case?  if  the  former,  the  plea  was  bad;  be« 
cause  it  ought  to  be  brought  withinybiir  (c)  years:  if  the 
latter,  it  was  good.  Curia  (without  hearing  any  argument) 
this  was  an  action  on  the  case.  If  it  were  trespass  and 
assault,  the  wife  must  have  been  joined.  Judgment  for  the 
defendant."]  @dly.  He  contended,  that  snppo&ing  the  statute 
of  limitations  was  pleadable  to  such  an  action,  the  plea 
ought  not  to  be  **  not  guilty  of  the  premises,  &c.  withra  siK 
years,"  but  thai  the  cuu%e  of  action  did  not  accrue  within  six 
years ;  the  gist  of  the  a<;tion  being  the  consequential  damage^ 
namely,  the  depnvaition  of  comfort,  8cc.  As  if.aaiarii^psit  he 
brought  upon  a  promise  to  do  an  act  at  a  fotoredaj'j  wbich 
was  not  then  done,  the  plea  cannot  be  non  auumpui  infirm 
sex  annosy  but  actio  non  aecrevit  injra  sex  annas.  Gould  v* 
Johnson  (d). 

Scarlett,  contra,  was  stopped  by  the  Court. 
Lord   EllknbpRougii,  C.J.    The  cause  of  action  io 
these  cases  arises  from  the  time  of  the  iDJury  done  bj  the 

(«)  Tliit  it  shortly  reported  in  x  Wil3.  85*  sad  in  Ball.  N.^P.  ia8»  ia  vbifib 
ladsf  it  IS  sttid,  that  *^  as  the  gist  or  the  action  it  the  cHmiBal  convenatloo« 
and  not  the  as*auli»  the  proper  pies  uader  the  ttat.  or  limiUition  Is  DoCcailtJ 
within  six  >cur8."  There  4s  another  report  or  it  in  f  Burr.  753»  which  tnnis 
principally  on  the  question  of  costs. 

(P)  z  Blac.  Rep.  855. 

(&)  It  is  to  be  remarked,  that  io  the  note  in  Bail.  N.  P.  fhe  word  six  It  la 
Italic,  as  if  the  i)ccstion  bad  turned  npon  the  distinction  ttetwssa  tM*^ 
tome  other  period  of  lioiiiatioa  icferitd  to  in  tht  uatatc* 

defeftdaat 
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defeodant  by  the  corniptioo  of  the  body  and  mind  of  t,he        t805. 
wife;  for  from  that  time  she  is  less  qualitied  to  (lerforin  tlic    f^j^^^^ 
duties  of  the  marriage  state.     Then  the  question  is,  Whether       againa 
this  be  an  action  on  the  case,  or  an  action  of  trespass  and      Omvaht. 
assault?' and  it  is  said  that  the  latter  description  only  appliea 
to  personal  assaults  on  the  body  of  the  plaintiff  who  sues  : 
bit  nothing  of  that  sort  is  said  in  the  statute.     TSo  doubt       [  390  ] 
that  an  action  of  trespass  and  assault  may  be  maintained  by, 
a  master  for  the  battery  of  his  servant  per  quod  Bfrviliuwi 
cmisii ;  and  so  by  a  husband  for  a  trespass  and  assault  of 
this  kind  upon  his  wife  per  quod  servitium  mmisit.    Then 
it  is  said  that  the  case  of  Coote  v.  Sayer  wa«  decided  on  the 
supposition  that  it  was  an  action  on  the  case,     ll  might  be 
material  to  consider  that  point  if  the  question  now  were. 
Whether  the  limitations  of  six  or  four  years  only  applied  to 
this  case?    but  if  the  defendant  take  the  longer  period, 
and  plead  not  guilty  within  ybitr  years  ;  and  the  plea,  not 
having  been  specially  demurred  to»  is,  therefore,  good  in 
either  way  of  comidering  it.    1  do  not  know  what  my  opi- 
nion would  hayc  been  if  the  point  had  now  first  arisen^ 
Whether  to  have  considered  this  as  an  action  on  the  case  or 
of  trespass  i  but  it  having  been  considered  in  Cookf  v.  Sailer 
as  an  action  on  the  case,  I  should  be  iiiclin^d  so  to  consider 
it.    Bat  whichever  it  be  taken  to  be,  the  bar  equally  applies 
to  it, 

Lawbemcb,  J,  (a).  At  any  rate,  it  would  be  going  too 
far  to  say  that  there  is  no  limitation  whatever  to  such  an 
action  as  the  present;  and  if  there  be  a  limitation  of  it,  it 
roust  either  be  of  four-or  of  six  years;  and  then  the  objec- 
tion to  the  plea  is  resolved  into  a  mere  matter  of  form, 
which  cannot  be  taken  advantage  of  on  general  demurrer, 
but  upon  the  question,  Whether  an  action  of  this  kind  be 
trespass  or  case?  besides,  the  case  which  has  been  referred 
to  of  Cooke  Y.  Sayer^  and  where  it  is  to  be  observed  tltat 
the  plea  was  in  the  same  form  as  the  present,  there  was  ano-  i  ^^  j 
tber  case  o(  Parker y.  Iranfield  in  this  Court  in  Hil.  Term 
19  Geo.  3,  in  which  the  declaration  charged.  That  the  de- 
fendant, on  the  1st  of  November,  1777,  and  on  divers  days 
and  times  between  that  day  and  the  day  of  exhibiting  the 

(0)  Mr.  Justice  GroM  ^ai  not  preient  is  court. 

plaintiff's 
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p1ainliff*8  bill,  xnad^  an  assault  upon  Mary  Parker^  tti6 
daughter  and  tervani  of  the  plaintiff,  and  debauched  Motifs 
and  carnally  knew  her;  ^rh^reby  he  was  deprived  of  her 
service.  ^And  Mr.  Justice  Ballet  has  written  on  the  back 
of  bis  paper  hook,  '^  This  is  an  action  on  the  case^  and  not 
of  trespass ;  and,  therefore,  divers  days,  &c»  proper.**  And 
then  there  is  this  further  indorsement  on  the  paper  book, 
'*  Declaration  for  debauching  daughter,  that  defendant 
OD  divers  times,  &.c.  assaulted,  &c.  good  ;  for  this  is  an 
action  on  the  case:  atittr  in  trespass  for  assault  (a).**  He, 
therefore,  certainly  considered  it  as  an  action  on  the  case, 
and  not  an  action  of  trespass  and  assault ;  but  leave  was 
here  given  to  withdraw  the  demurrer  on  payment  of  costs. 

Le  Blanc,,  J.  I  had  ddubted  whether  the  case  just  men- 
tioned was  decided  on  the  ground  of  the  nature  of  the  ac* 
tion,  having  myself  a  very  short  note  of  it :  but  I  considered 
tluit  this  was  either  an  action  op  the  case*  or  an  actioti  of 
trespass  within  the  statute  oi^  limitations:  for  it  would  be 
very  singular  if  this  were  to  be  considered  as  trespass  of  such 
a  kind  as  to  be  taken  out  of  so  beneficial  a  statute ;  and  in 
either  way  of  considering  it,  the  plea  is  a  good  bar. 

Judgment  for  the  defendant. 

(a)  ndepoiit  395,  Enfflith  «.  Porier.* 
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Capp  against  Totuau. 


Friday^ 
Mm$  1 7th* 

Aa  aactioncer  j4SSU  MPS  IT  for  money  paid,  lard  out,  and  expended 
to«iUnS.  by  the  plaintiff  for  the  use  of  the  defendant.     Plea, 

t^^owfiprict  the  general  issue.     At  the  trial  at  Lincoln^  before  Heathy  J. 

or  which  WM  ^ 

fixed  by  the  a  verdict  was  found  for  the  plaintiff  for  £8/.  l^s.  subject  to 
*Sdow?*b7"'  *^«  opinion  of  this  Court,  on  the  following  case : 

him  oo  a  piece 

of  paper  which  wai  pat  nailer  a  eaudleiticlc  at  the  time  of  tale,  with  rbe  prifUy  of  fbe  auctioa- 
eer,  bat  not  ligaed  bj  the  owoer«  aor  any  notice  In  writing  %\ytn  u»  the  aacUooeer  of  the  price 
flo  let  down,  nor  had  the  auctioneer  si^en  the  previoui  notice  or  tlie  sale  to  the  collector  of  the 
duty,  at  required  by  the  acts  of  ttie  1 1  G.  3,  c  56, and  aS  G.  3,  c.  ^7  9  but  being  asked  at  the 
•ale.  Whether  he  bad  taken  the  proper  precaution!  to  avoid  the  doty  in  case  there  were  no 
■ale  ?  he  tatd.  That  it  wan  hit  mode  to  Rx  a  price  under  the  candlestick,  and  if  the  bidding  did 
not  come  np  lo  that  price,  it  wai  no  tale  or  duty ;  held,  that  the  dnty  haviag  attached,  tboogh 
ttiere  were  po  tale,  for  want  of  taking  the  precautions  required  of  t^c  owner  by  the  atatniei 
under  such  circumstances  t  and  the  auclioneer  bariog  l)ceu  sued  for  the  duty  otf  bis  tKrtld  to 
the  crown,  and  compelled  to  pay  it,  he  could  not  recover  it  over  apai^it  the  owner,  be  hariag 
warranted  that  proper  precautions  had  been  taken  to  preTent  the  duty  attaching  in  the  event, 
tkongh  both  |>artiei  were  mistaken  la  the  law. 

The 
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The  plaintiff^  an  auctioneer,  was  employed  by  the  defend*  K05. 
ant  to  sell  by  auction  an  estate  belonging  to  him  in  Lincoln ;  clrr 
and  the  plaintiff,  by  the  direction  of  the  defendant,  put  the  agafnti 
estate  ap  to  sale  on  the  27th  of  January ^  1801.  One  of  !"<>'■*» 
the  conditions  of  sale  was  in  these  words  :  '^  That  the  ven- 
dor shall  fix  hid  price,  and  seal  it  up  in  a  piece  of  paper  ; 
and  if  the  biddings  go  beyond  the  price  fixed,  the  estate 
shall  be  considered  as  sold  ;  but  if  the  bic|dings  fall  short  of 
the  sum  so  fixed  on,  the  estate  shall  not  be  considered  as 
sold."  This  was  the  auctioneer's  own  condition,  and  origi- 
nally dictated  by  him ;  and  adopted  by  him  on  this  occa- 
sion at  a  proper  mode  to  save  the  payment  of  the  duty. 
The  defendant's  solicitor,  Who  attended  the  sale  previous  to 
the  commencement  of  the  biddings,  placed  a  ticket,  with 
the  privity  of  the  auctioneer,  containing  the  price  in  figures, 
and  nothing  more,  under  a  candlestick  on  a  table  in  the 
auction -room.  *  Bass,  the  defendant's  nn^le,  was  present  at 
the  sale,  on  behalf  of  the  defendant,  and  asked  the  plaintiff 
If  he  had  taken  the  proper  precaution  to  avoid  duty  if  there 
wasnosale?^  'the  plaintiff  said  it  was  his  mode  to  fix  a  [  393  ] 
price  under  the  cetndlestick ;  and  if  the  bidding  did  not 
come  up  to  the  price,  it  was  no  sale  or  duty.  There  were 
several  biddings  for  the  estate,  but  the  highest  was  under 
the  sum  specified  in  the  said  ticket ;  and  the  estate  was  by  « 
the  auctioneer  declared  to  remain  unsold.  The  plaintiff 
had  not  given  three  days  notice  of  sale,  and  returned  no 
ftale.'  He  was  afterwards  called  upon  by  the  collector  of 
the  excise  to  pay  the  duty,  amounting  to  29/.  on  the  highest 
bidding,  which  he  refused  to  do;  but  afterwards,  on  an 
action  at  the  suit  of  the  king  being  brought  against  him 
upon  bis  bond  for  non-performance  of  his  duty  as  auction- 
eer, he  paid,  to  compromise  the  action,  29,/.  and  9/.  ]5i. 
^  costs.  The  plaintiff,  previous  to  any  proceedings  against 
hio),  called  upon  the  defendant's  solicitor,  and  informed 
him  of  the  demand  of  the  duty  made  by  the  collector  of  the; 
excise,  and  frequently  requested  the  payment  of  it;  but  he 
refused.  No  notice  in  writing  was  given  to  the  plaintiff  of 
the  price  set  down  in  the  ticket;  but  the  defendant's  solici- 
tor told  him  what  it  was.'  The  plaintiff  had  no  notice  in 
writing  of  any  bidding  intended  on  account  of  the  vendor, 
other  than  the  aforesaid  ticket  and  the  conditions  of  sale, 

which 
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}80;«        which  was  publicly  re^d  in  the  auciipn-roora  by  the  wlc« 

r  tioneer  previous  to  the  estate  being  put  up  to  sale.     At  the 

Mt€in9i       time  of  the  sale  the  defeDdaot  was  a  minori  and  this  the 

T9»ft49i«      plaintiff  knew;  but  he  came  of  age  before  the  money  was 

paid  by  the  plaiiitiff.     The  question  for  the  opinion  of  the 

Court  was.  Whether  the  plaintiff  were  entitled  to  recoter  ? 

Clarke,  for  the  plaintiff,  was  proceeding  to  shew.  That 
the  a^iction  duty  had  attaclied  by  the  stuutes  19  Ge9.  3, 
c.  S6,  and  28  Geo.  3,  c.  37, 1.  20  (a) ;  no  notice  in  writing 
[  394  ]  having  been  given  to  the  auctioneer  previous  to  the  sale; 
and  the  ticket  put  under  the  candlestick  not  having  been 
signed  by  the  vendor  as  required  by  the  acts ;  and,  there* 
fore,  that  the  plaintiff  could  i^ot  have  resisted  the  action 
brought  against  him  on  his  bobd  at  the  suit  of  the  crown, 
he  not  having  accounted  for  t\ie  duty  :  and  then  by  i.  7  of 
the  first  aet,  the  auctioneer  may  recover  over  from  his 
employer  the  duties  paid  by  him,  and  for  which  he  is  made 
chargeable  by  s.  0.  And  further,  That  the  nonage  of  the 
defendant  at  the  time  of  the  sale  could  not  render  him  less 
liable,  the  act  having  made  no*exception  of  that  sort ;  but 

liAWEBNCB,  J.  observed,  That  there  was  another  view  of 
the  case  which  did  not  appear  to  admit  of  any  answer  ;  for, 
notwithstanding  there  was  a  course  in  which  the  sale  might 
have  been  so  managed  as  that  no  duty  would  have  attached 
under  the  circumstances,  the  duty  was  incurred  by  the 
blunder  of  the  auctioneer,  who  undertook  to  conduct  the 
auction  properly,  so  as  to  avoid  incurring  the  duty  without  a 
sale  ;  and  now  he  seeks  to  make  his  employer  suffer  for  his 
own  blunder* 

Clarke  said  in  aqswer^  That  there  was  no  warranty  on  the 
part  of  the  auctioneer  to  be  responsible  for  propttr  precantioni 
to  be  taken  to  avoid  the  duty  if  there  were  no  sale  i^  though 
he  were  asked  that  question  :  but  it  was  evidently  a  mistake 
of  the  law  by  all  parties* 

Lord   ELLeNBoaouGii,  C.  J.    Where  there  is  mufual 

error,  each  must  take  the  particular  inconvenience  on  himself 

which  results  from  his  own  error.     But  here  the  defendant, 

[  995  3      ^^^  knew  nothing  of  the   manner  of  conducting  a  sale, 

trusted  to  the  plaintiff,  whom  he  supposed  competent  to 
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his  bosioess  ;  and  in  aoliwer  to  the  question.  Whether  the 
plaintiff  had  taken  the  pioper  piecaotions  (evidently  mean- 
ing those  which  theacti  £^f  parllatdent  pointed  out)  to  avoid 
the  duty  if  thefe  were  no  saleP  the  plaintiff  stated  what  bis 
mode  was  (which  mode  was  adopted);  and  he  pledged^  as  it 
were,  his  experiente^  tbat^  pursuing  that  mode,  if  there  were 
no  sale»  there  would  be  no  duty  attaching;  He  jwas  mis- 
taken in  the  law ;  and  now  he  endeavourl  to  make  the  de- 
fendant suffer  for  his  owti  mistake. 

Lawrence,  J.  I  think  there  is  sufficient  evidence  in 
this  case  of  warranty  by  the  plainti(r>  that  no  duty  would 
attac^i  on  bis  mode  of  conducting  the  business  if  there  were 
no  sale. 

Lb  Blanc>  J.  agreed  that  there  Waa  evidence  of  such  A 
warranty  by'the  plaintiff. 

Toitta  to  the  defetidantt 


1805. 

Cavp 

TdPBAii; 


Reader  was  to  have  argued  foJC  the  defendants 


jN  trespass  and  assault  (a)  tlie  plaintiff  declared  thai  the  A  declmtlob, 
■*•  defendant  on  the  20th  of  October,  1803,  mnd  in  divers  th^^efiLdM" 
ethers  dajfs  and  times  between  that  day  and  the  day  of  ex-  on  tuck  a  day, 
hibitin^  the  bill,  with  force  arid  arms,  made  an  assault  bb.  ^heTisjritid 
the  plaintiff,  tat.    To  this  there  was  a  demurrer,  as^irninf  t>n«i»  &c.  moda 

Ar  .1  .1.1         j.^»r.»         I  t_  11  aotHaultoii 

*for  special  cause,  that  the  pmintiff  ought  to  have  charged  the  plaintiff, 
the  assault  to  have  beeamade  oh  a  day  certain,  and  not  op  ™bj*Je^r. 
divers  days.  reri  at  cn^  is* 

Lord^^LtENBORcuGHi  C.J.  whcn  the  case  wai  <:alled  i^doo^^reht 
on,  said.  That  this  precise  point  had  beeh  ruled  in  Michett  ^^J^ 
v.  Nealc  (&),  where  this  mode  of  declaring  waa  holden  bad    *  [-^^  3 
oD^speciaJ  demurrer.  "^ 

Trt>od^  in  support  of  the  declaration,  answered.  That  that 
case  had  been  denied  to  be  law  by  the  Court  of  C.  B.  in  « 
late  ca&e  of  Burgess  v»  Freelove,  which  he  read  from  the 
Report  (c),  '  *i 


(«)  TldM  mOA,  39? ,  PaHTer  v.  Irmfleld. 
(6)  Caivp>  9a  S*  («)  a  Bos.  ct  i'oU.  4x5; 
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Lord  Ellenborough,  C.  J.  Tliere  is  this  differerv^ 
between  that  case  and  the  present,  that  there  the  declaratloa 
stated  that  the  defendant  assaulUd  the  plaintiff  on  divers 
days,  which  may  mean  that  he  comoQitted  so  many  different 
assaults  on  the  different  days;  but  here  it  is  only  alleged 
that  the  defendant  conamitted  an  assault,  ^hich  roust  be  con* 
fined  to  some  one  a$$auU,  and  that  cannot  be  laid  with  a 
confinuandfo  on  different  days;*  though  I  confess  tbe  dis- 
tinction between  the  two  is  very  nice. 

Runniniton^  in  support  of  the  demurrerj  was  not  beard; 
and 

The  Court  gave  the  plaintiff  leave  to  amendj  on  payment 
of  costs. 


[  397  ] 


Majf  itth. 
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ther's family ; 
aad  an  appren* 
tice  may  s^ain 
a  settlement  by 
^FTlng  such 
person  in  the 
eerti  Reared 
perish^ 


The  KiKG  iTgfain^  The  Inhabitants  of  Mortla^iu 

nrWO  justices,  by  an  order,  removed  JIftffy  Dormtr, 
widow,  and  her  several  children  by  name,  from  the 
parish  of  Mortlake^  in  the  county  of  Surrey  y  to  the  paiish  of 
Great  Marlow,  in  the  county  of  Bueku  The  Sessions  on 
appeal  quashed  the  order  (pro  forma)  in  order  to  take  the 
opinion  of  this  Court,  on  the  following  case : 

John  Dormtr  and  Atm  his  wife,  being  legally  settled  ia 
the  parish  of  Hambhdony  in  the  county  of  Buckty  in  Fehru* 
ary,  1700,  went  with  a  i^gular  certificate  fxom  Hambkdon 
to  Grfat  MaidoWj  in  the  same  county,  and  during  their  re- 
sidence at  Great  Marlow  under  such  certificatCy  bad  a  son 
born  there,  named  William.  Both  John  and  William  lived 
and  dic/d  at  Oreat  Marlon^  without  having  gained  any  settle* 
ment  in  that  parish,  Wflliam  Dormer  left  his  father's 
family,  married,  and  occupied  a  separate  house  of  42.  a  year 
in  Great  Marlow^  and  had  a  legitldaate  son  named  ThomaSf 
who  in  1760,  being  sevem)  years  after  the  death  both  of 
John  the  grandfather  and  jfnn  his  wife,  was  regularly  bound 
apprentice  to  his  father  William  by  indenture  for  seven 
years,  and  served  his  apprenticeship  under  the  same  at  Great 
Marlow.  Thomas  Dormer  was  afterwards  married,  and  bad 
a  son  named  TAonias,  now  deceased,  who  was  the  husband 
9f  the  pauper  Mary  Dormer,  and  the  father  of  the  four 

children 
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tfaildreD  removed  with  her  by  the  order  appealed  against.        1805. 

The  single  qaestion   qn    the  hearing  of  ihe  appeal   was,      Th"lc^ 

Whether,  under  the  apprenticeship  of  Thomas  Doriwer  the       'a^armt 

elder  to  his  fatlier  ffitliam Darm^r,  smd  the  stat.  12  Ann.  c.         wi^*     f 

iS,  Thomai  Dornur  the  e\d€T  had  gained   a  settleiheiit  in    MoftTLARc. 

Great  Marlow^^*- Thomas  Dormer  the  younger  not  haying    •  [  398  } 

gained  any  settlement  in  hislifetimeyancl  the  paupers  having; 

no  other  settlement  there  than  a  derivative  one  under  the 

said  Thomas  Dormer  the  eldery  who  had  done  no  act  to  gain 

a  settlement  in  Great  Marlow^  unless  he  did  so  by  serving 

the  abovementioned  apprenticeship?     The  magistrates  who 

beard  the  appeal  (being  twelve  in  ii umber)  were  at  first 

equally  divided  on  this  point;  but  one  of  the  magistrates 

whose  judgment  was  against  the  appellant  parties,  waved  it, 

in  order  that  a  decision  might  be  entered  at  the  present  Ses* 

sioOy  and  the  case  be  determined  by  a  superior  court«    The 

appeal  was  thereupon  allowed  by  th^  magistrates  at  Sessions, 

and  the  original  order  quashed,  with  40s.  maintenance,  sub* 

ject  to  the  o^iniuaof  the  Court  of  King'$  Bench.on  the  above 

points. 

The  Solicitor  General  and  Marryat,  in  support  of  the 
order  of  Sessions,  admitted  that  William  the  grandfather  of 
the  pauper,  and  son  of  John,  who  originally  came  into  the 
parish  of  Great  Marlpw  with  the  certificate^  was  emancipated 
from  John^  by  majrying  and  living  separately  from  him  ; 
bat  contended  that,  notwithstanding  such  emancipation, 
William  still  continued  to  reside  in  Great  Marlow  under  the 
urtificatc.  That  a  certificate  extends  to  the  children  of  the 
certificated  person^  has  been  decided  in  a  variety  of  cases 
from. if.  V.  Sherborne  (a)  to  R^  v.  Jlfreton  (6).  Then  by 
Ihe  express  words  of  the  stat^  12  Jinn,  st.l^  c.  18,  s.  t,  '^  if 
.any  person  whatsoever  who.  shall  be  an  apprentice  bound 
by  indenture  to  any  person  whatsoever,  who  did  come  into 
OK  shall  reHd€  in  apy  parish  by  means  or  licence  of  such 
certificate^  and  not  afterwards  haying  gained  a  legal  settle-  r  599  1 
ment  <e)  in  sui^h  parish,  such  apprentice,  by  virtue  of  . 
such  apprenticeship,  &c*  shall  not  gain  any  settlement  in 

(«)  Bvrr.  5.  C.  tSx.  (b)  7  Term  Rsp.  471. 

to  the  lAeaoi  of  fslnibir  •  tettYemenC  J^j  locb  persoo  io  the  ctrtiflcatvd 
Psrtih,  arc  confined  bj  itst.  9  dt  iq  W.  3,  c  ii,  to  taking  a  teoemeoiof  iol» 
s^jfsr,  or  CM^atiiic  fontf  smval  office  in  •ucb  parislu 

X  %  such 
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1805.        inch  parish,"  &c.    This  extends  as  well  to  the  party  \vht 

.  jT^        tomes  into  a  parish  bjr  means  of  a  certificatei  as  to  all  such 

gyrtWff       Its  reside  in  it  by  means  of  such  certificate :  the  words  of  the 

The         act  are  in  the  disjunctiye.  ''  come  into  or  shall  reside  in." 

i»!voaTLAKB?   N^^  thongh  after  emaneipation,  fViUiam  the  son  might, 

in  conformity  to  the  (rases  dpcided,  be  no  longer  said  to  haye 
resided  in  the  parish  of  Great  Marlow  under  the  certificate, 
yet  he  came  into  that  parish  by  means  of  it,  which  is  enough 
to  exclude  any  person  bound  apprentice  to  him  from  gain* 
ing  a  settlement  there.  In  R.  v.  Alfretots,  the  son  of  a  cer- 
tificated person  who  was  bound  apprentice  to  another  master 
in  the  same  parish,  could  not  gain  a  settlement  there,  e^'fn 
after  he  was  emancipated  by  the  death  of  his  father :  and  io 
Jt.  y.  Hampton  (A),  one  who  was  apprenticed  \o  the  widow 
of  a  certificated  man,  whom  she  had  married  after  the  cer- 
"  tificate  granted,  was  also  holden  to  be  incapable  of  gaining 
a  settlement  by  his  seryice  with  her,  notwithstanding  the 
death  of  the  certificated  man  before  the  binding.  [The 
Court  haying  pointed  their  attention  to  the  cases  of  R*  v. 
Darlington  (c),  and  R.  v.  Heath  (d)j  in  the  latter  of  which 
it  was  expressly  determined  that  the  son  of  a  certificated 
person  marrying  and  liyjng  in  a  house  of  his  own,  ceased  U> 
be  ut]der  the  protection  of  the  certificate,  and  might  gain  a 
settlement  in  the  certificated  parish  in  bis  own  right.j  Thej 
answered,  that  R.  v.  DarlingUm  had  only'  decided-  that 
f  400  1  grand- children'-were  not  within  tiie  certificate  act  8  &  9  ff^ 
B,  c.  30;  and  that  nieither  in  that  case,  nor  in  ne  King  t. 
Heath,  did  the  construction  of  the  stat.  of  Anne  with  respect 
to  apprentices  come  io  judgment,  as  it  did  in  R.  v.  Hampton, 
where  the  settlement  by  apprenticeship  to  the  widow  of  the 
certificated  man  was  negatived. 

Xatrrs  and  Barrow^  contra.  The  whole  question  taroi 
upon  the  emancipation  of  William,  the  son  of  the  certifi- 
cated person ;  and  when  it  was  decided  in  Rex  v.  Htath  that 
the  son  of  a  certificated  person  marrying  and  living  dpart 
from  his  father,  was  no  longer  protected  by  the  certificAte; 
but  might  gain  a  settlement  in  his  own  right,  it  necessariij 
follows  that  he  may  communicate  a  settlement  to  hisappren* 
.-•    lice  notwithstanding  the stat.  oi Anne^  the  object- of  which 

{«)  5  Ter«  ««».  »♦«•       (»)  4  Term  Rep.  7W-       fr)  s  TtnoHep.  5«l- 

plaiol/ 
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plainly  was  to  prevent  those  who  were  themselves  incapable,        1*05. 
bjr  means  of  a  certificate,  from  gaining  a  settlement  in  the     ThTKHf* 
certificated   parish,   from  communicating  a  settlement  to       againti 
others  who  served  them  cither  as  apprentices  or  servants.  .  .   J|^® .     , 
ABd  the  case  oi  J  he  King  v.  Hampton  turned  altogether  on    MprnxtAKc. 
the  ground  that  the  widow  of  the  certificated  man  continued 
to  be  protected  as  part  of  bis  family  by  ilie  certificate. 

Lord  Ellenborough,  C.  J.     llie  question  is^  Whether  . 
William,  the  son  of  John^  who  was  once  covered  by  bis 
father^s  certificate,  cea|ed  to  be  so  when   he  married  and. 
lived   separately  from  his  father  ?  for   if  he  ceased  to  be 
covered  by  the  certiticate'^  himself,  there. seems  to  be  no  rea*, 
son  why  he  might  doc  communicate  a  settlement  to  anothet*' 
as   well  as  gain   one   himself  in    the   certiQcated  parish.. 
Whether  he  ceased  to  be  covered  by  it  himself,  turns  upon    »  [  401  J 
the  meaning-ot  the  word /ami/y  {a)  in  the  stat.  S  &  9  Jf^,  3, 
€.  dO»  which  directs  the  certificated  parish  to  receive  the 
person  mentioned  in  the  certificate  and  h\%  family •    Taking 
that  word  in  its  largest  sense,  it  would  extend  to  cover  all 
those  who  descended  from,  and  w^re  of  the  original  stock;    . 
but  that  would  have  been  a  Tery  inconvenient  constructioa 
of  the  act ;  the  meaning  of  it  therefore  has  been  restrainedj^ 
and  in  my  opinion  soundly  and  rationally  restrained  by  the 
recent  determinations  in  JS«  v.  Darlington^  and  R*  v.  Heathy. 
to  those  who  constitute  part  of  the  existing  household  and, 
family  of  the  certificated  person;  or,  as  Lord  Kcnyon  ex^ 
pressed  it  in  JR.  v.  Darlingtony  those  who  iorm  his  fire-side. 
How  then  can  that  character  apply  to  tVilliam  alter  he  had 
married  and  left  his  father's  house/ and  had  become  a  new 
stirps,  having  a  family  of  Ais  own,  in  like  manner  as  he  had 
before  been  of  his  father's  family.    But  it  is  said  that  the, 
case  of  Rex  v.  Hampton  has  laid  down  a  different  rule  with 
respect  to  apprentices.    But  that  case   vas  decided  on  the 
ground  that  the  second  wife  continued  after  her  husband's 
death  to  be  the  root  and  remains  of  the  old  familv^  and  not 
a  substantive  distinct  family,  as  here.     She  still  continued 
^s  the  representative  of  her  deceased  husband  :  but  here  the 

(a)  WiUtftoi  the  MB  wm  bom  after  hU  fattier  John  went  into  the  parish  of 
Great  Marlnw,  under  the  certificate.  But  where,  ia  Rex  v,  Testerron,  5  Term 
Rep.  ss^t  ttie  to«  wai  Miiieil  Id  the  certifteate  sranied  to  bit  f4ther«  U  wm 
holden  that  be  Bfill  coDtiuned  protected  by  it,  thoash  be  afterwsr4s  jaarrted 
tod  Uvc4  leparat^  ftoav  lui  father. 

■  '    ^  •  X  3  lOCt 
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1803.  son  bad  starred  for  himself  as  the  head  of  a  new  family,  By 

7^  marrying  and  taking  a  separate  house  for    himself.     He 

,/.»,£  ,  was  (hen  in  a  condition'to  gain  a  settlement  for  himself  in 


a 


Th#  the  certificated  parish.     But  tlie  words  of  the  stat.  of  Anne  are 

jfoRTLAKs!'  '■^''*^^  ^*'i  ***  sl^^w  that  he  is  oot  such  a  person  with  whom 
[[  402  J  an  apprentice  bound  to  bim  could  g^in  a  settlemeDt 
there  ;  and  it  is  said  that  they  are  in  the  Jiyunctitt,  ^  come 
into  or  reside  in  ;*''  but  upon  referring  to  the  certiBcate  act, 
the  8  &  9  fT,  3,  t.  30,  which  speaks  of  persons  who  ^*  shall 
come  into  any  parish  there  to-  inhabit  and  tesidiy*'  and  the  9 
&  JO  ff^.  3,  c.  1 1,  which  speaks  of  doubts  having  arisen 
upon  the  tormer  statute,  by  what  acts  ^'  any  person  coming 
to  inhabit  or  reiide  within  any  parish  by  viitue  of  any  such 
certificate  may  procure  a  settlement,**  and  which  enacti 
that  no  person  who  shall  come  into  any  parish  (without 
more)  by  any  such  certificate  shall  gaio  any  settlement 
th^rc,  except  in  certain  ways  mentioned, — I  say,  qpoo  cgio- 
paring  the  words  of  the  statute  of  Anne  with  the  former  pro- 
visions, I  think  those  words  must  be  read  copulattvefyt  and 
that  they  mean  only  to  designate  persons  who  may  cooie 
into  any  parish  for  the  purpose  of  residing,  aqd  actoally 
reside  there  u'  der  ft  cei tificate. 

Gaosa^  J«  The  question  is,  Whether  William  came  unto 
and  resided  in  the  parish  of  Grtot  Marlow  by  means  of  the 
'  certificate  granted  to  his  father  and  his  finniiy,  or  whether 
he  were  in  fact  part  of  hil  father's  family  at  the  timA 
when  his  son  Thomas  served  as  apprentice  with  bim? 
Now,  what  is  meant  by  the  father's  ybrntfy  was  decided  in 
Jlex  V.  Darlin^ton^  and  Rex  v.  Heath ;  and  the  sttaation  of 
JVilliam  at  thrt  time  was  that  he  had  left  his  fathers  boose, 
was  married,  and  l^ad  become  ^  a  housekeeper  himself,  and 
was  carrying  on  trade  for  himself.  It  is  difficult  to  say 
what  II  ore  would  make  a  man  cease  to  be  part  of  his  father*! 
famil}',  if  this  would  not.  Then,  upon  looking  Into  the 
statute  of  ^iiwf,  and  comparing  it  with  the  ^former  acU,  I 
r  ^Q3  1  agree  entirely  with  my  Lord's  construction  of  h;  and  the 
ca$e  is  neither  within  the  words  nor  die  sound  sense  of 
the  act. 

Lawrenck,  J.     I  am  of  the  same  opinion.    The  case  of 
The  King  v.  Sherborne  turned  on  considering  the  son  as  stU 
continuing  to  be  part  of  bis  father's  faqnil^;  bat  here,  ac- 
cording 


^> 
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cording   to  the  decisions  lo  R.  v.  Darlington,  and  U.  y,        1805. 
Heath,  the  $on  bad  ceased  to  be  part  of  his  father's  family     TheKiw* 
before  the  apprenticeship  to  hin^  took  place.     The  object  of      mgaimi 
the  statute  of  Jnhe  was  to  prevent  burthens  being  brought  j-^«|J|jj*|     # 
upon  a  parish  by  apprentices  or  servants  aerving  certificated    Moktlaks, 
persons^  whose  residence  in  the  parish  was  protected  by  cer* 
tificates ;    and  that  reason  applied  as  well  to  all  other  per* 
sons  who  were  protected  by  the  certificate,  while  they  con- 
tinued part  of  the  certificated  man's  family  ;  but  as  soon  as 
any  of  the  children  ceased  to  be  a  part  of  the  father's  family 
by  being  emancipated,  the  parish  officers,  if  they  thought 
that  he  was  likely  to  encumber  the  parish,  might  have  re* 
moved    him  before  the  late  act,  and   then  all  the  mischief 
which  was  intended  to  be  guarded  against  by  the  statute  of 
jtnne  was  done  away^  and  it  no  longer  applied. 

Lb  Blanc,  J.     It  is  immaterial  whether  the  master  of 
the  apprentice  were  settled  in  the  parish  of  Great  Marlow 
at  the  time ;  the  only  question  is^  Whether  the  master  were^ 
within  the  meaning  of  the  statute  of  Anne^  such  a  person 
with  whom  no  apprentice  could  gain  a  settlement  by  serving 
him?     And  that  depends  on  whether  the  master  were  part 
of  his  father's  family  at  the  time  when  his  own  son  Tho^mai 
was  apprenticed  to  him«    Now  at  that  tiniie  he  had  ceased 
to  be  part  of  the  father's  family;  the  family  itself  was  at  an 
end,'  and  William  the  bon  was  residing  as  the  head  of  a  dis-      [  404  } 
tinct  independent  family  of  his  own.     He  could  no  longer 
therefore  ba  considered  as  residing  under  the  certificate, 
because  the  certificate  would  not  have  protected  him  from 
being  removed*    Then  there  is  no  case  which  says  that  he 
was  not  such  a  person  with  whom  an  apprentice  could  gain 
a  settlement.     If  this  point  had  not  been  already  decided  ia 
Rtx  v.  Darlington  and  Rex  ▼•  Heath,  I  should  not  have 
hesitated  to  say  now  for  the  first  time,  that  Willidm  was  not 
1^  person  residing  under  the  certificate  as  part  ol  the  certifi- 
cated man's  faisily  at  the  time  when  his  son  was  apprea* 
lice  to  him. 

Order  of  Sessions  quashed* 


X^  Cock4 


404  CASES  iH  BASTER  TRRM. 

r 

1805. 

^""'wtiu  Cocks  against  Haakan. 

*The  Coortra-  TTkdMPIER  moved  for  a  rule  upon  Mr.  ffarman^  an  ^X* 
**cd/**  '^'^^ilT  "^  torney  of  (his  court,  lo  shew  cause  why  he  should  not 
acai»»t  a  ttQw-  deliver  to  Mr.  C^cks,  as  the  heir  ut  law,  and  only  acting 
•ttorae T,'^^ "  executor  of  Ja»i«  Cocks,  Esq.  his  late  father,  deceased,  ao 

compel  bim  to     account  of  his  receipts  and  payments  in  respect  of  a  certain 

accouat  before  ,  ^  j       c      1        i       i  j        .  j   r 

the  Master  for   mortgaged  estate,  and  why  tie  shobid  not  deiiver  up  upon 

'^•^'^P^^**  oath  all  such  deeds,  papers,  and  writings  a^  are  now  io  hii 
respect  of  a  custody  or  power,  relating  to  the  said  estate,  together  with 
citete*ei^te  ^^^  powers  of  attorney  given  to  him  by  the  said  •/-  C. ; 
pay  Uie beiAttce  and  why  it  should  not  he  referred  to  the  Master  to  take  the 
and  to dHiTer  '  account;  and  why  Mr.  Harman  should  not  pay»the  balance 
vpttpoDOKthafl  ^^.^j  ^Q  ^r.  Cocks.  This  was  moved  upon  ^n  affidavit,  that 
&c.  relative  Ui  Mr.  Harman  had  acted  as  steward  to  J.  C.  the  elder,  in 
fcet4;*tiie^o-"  wbich  character  these  documents  had  been  delivered  tphim, 
per  inbject  of  end  that  there  was  a  balance  now  io  his  *  iiands  :  and  he 
aedootaciue*  cited  HugA^s  Y.  Mayre  (a),  where  the  Court  entertained 
^ramaadaflMis  summary  jurisdiction  over  an  attorney  of  the  court  in  oblig* 
steward  t  f  a  ing  him  to  deliver  up  court  rolls^  deeds,  and  writings,  which 
apoloii^ rauir  ^^  come  to  his  hands  as  steward  of  a  court  and  receiver  of 
Ae. ;  ia  lieu  of  rents,  on 'satisfaction  of  his  lien.  But 
mary  mode  of*  ike  Couri  refused  the  r^le;  distinguiching  this  from  tb^ 
S*^  «ed**  f<>^^^^  ca*^#  where  the  principal  object  of  the  applicatioa 
where  the  ftew-  was  conrt  rolls ;  to  compel  the  delivery  of  which  from  th^ 
nanorSsui  at-  Steward  to  the  lord9  a  mandamni  would  have  lain,  fiut  this 
torney.  application,  they  said,  was  merely  the  subject  niatier  of  a 

L  *^^  J  bill  in  equity,  and  the  Court  had  never  yet  gone  so  far  as  to 
do.  that  by  a  summary,  rule  which  was  the  proper  subject  of 
a  bi)I  in  (equity,  merely  because  ^he  party  against  whom  th^ 
applicatipn  was  qmde  happened  to  be  an  attorney  of  the 
Court;  the  application  not  regarding  hia  duty  as  an  at- 
torney. That  the  cases  hitherto  bad  only  gone  the  length 
pf  substituting  a  more  ea^y  proceeding  ip  lien  pf  th«  more 
expensive  one  by  mandamus. 

Hule  refused. 


(a)  3  Term  Rep.  %%$• 
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'  1805, 

MathewCowell  and  jANEhisWife,  Admifiistratrix  Monday^ 

of  Bowes,  j^fli/25^.  Watts.  .  ^"^*°'^    . 


T^HE  plaintiflFs  declared  in  ihe  first  count  of  the  dacIaraiioQ  A  count 

in  right  of  Jan^.(ilie  wife)   as   administratrix  of   T.  TiwpU^ntiffM 
Bovo€%^  who  died  intesiate  :  for  ih«it  whereas  •  the  defendant  adminUtratrij 

*  for  ii^oods  lold 

after  (he  death  of  the  intestate^  to  wit,  on  Ist  of  Aiay,  1803,  aoddeiirercd 
at  fVcstminster,   &c.  was  indebted  to  the  plaintiffs  in  right  ^l^^^^j^^ 
of  the  said  Jane,  a^  administratrix  as  aforesaid,  in  50  L  for  a  testate  mmy  b». 
moiety  of  divers  goo<U  by  the  said  Mathcw  and  JanCf  a$  ad*  couot  npoa  as 
ministratrix  as  aforesaid,  before  that  lime  sold  and  delivered  accp«nt '•^^^^ 
to  the  defendant  at  iiis  request ;  and  being  so  indebted,  tlie  mioiirratrixi 
defendant,  in  consideration  thereof,  afterwards,  &c.   pro-  ^^^^^^f^^!^ 
niiscd   to   the  said  Mathcw  and  Jane,  -as  administratrix  as  recovered 
aforesaid,  to  pay  thein^  Sec.     'I'here   was  a  second  similar    «r  40Q  j 
count  on  a  quantum  valebant.    And  tl>e  plaintifiv  declared 
in  a  third  count,  that  whereas  also  the  defendant  afterwards 
and  after  the  death  of  the  intes.tate,  to  wit,  on  the  same  day 
and  year^  S^c.  accounted  with  the  said  Mathtw  and  Jane,  as 
such  administratrix  as  aforesaid^  of  and  concerning  divers 
sums  before  that  time  due  and  owing  from  the  defendant  to 
the, said  Mathcw  and  Jant^  as  such  administratrix  as  afore- 
said,  and  being  then  ia  arrear,  and  upon  that  account  th^ 
defendant  wfis  then  and  there  found  in  arrear  and  indebted 
to  the  said  Mathewiivii  Jane  as  such  administratrix  as  afore? 
said,  in.thfC  further  sum  of  dO/.  Slc»  the  defendaat  in  con- 
sideration tlTl^Jreof,  on,  &;c.  promised  the  said  Mathew  and 
Jan^  as  $^€h  admij}istratri^  b^  aforesaid,  to  pay  them,  &c. ; 
yet  the  defendaqt  bath  not  paid>  &c.    After  verdict  for  the 
pUintii^Sj^  it  was  moved  to  arrest  the  judgment  upon  tb^ 
ground  of  a  misjoinder  of  coupts,,  the  6rst  and  second  being 
for  '*  goods  sold  and  delivered  by  thi$  administratrix  after 
thedeMb  of  jthe  intestatie/  wliere  |he  must  sue  in  her  own 
fight,  however  accountable  afterwards  for  tbe  application  of 
the  assets:  and  the  third  count  being  upon  an  account  stated 
with  tbe  wife  as  administratrix,  which  could  oi)Iy  be  f(9r  debts 
contracted  with  the  intestate. 

Garrow  and   Marryat  shewed  cause    against  the  rule,      (  407  ] 
Supposing  that  the  two  fifst  counti  must  necessarily  be  con- 

lidered 


407 
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•idered  as  laid  in  the  wife^s  own  rights  yet  if  any  eaie  can 
be  put  of  an  account  stated  with  the  adniinistiatrixj  for 
inonej  paid  by  her  in  her  own  time  as  administratrix  for  i 
the  benefit  of  the  defendant^  it  will  be  sufficient  to  sustain 
the  judgment ;  and  the  ease  put  in  Ord  v,  Fcnwkk,  Exccu* 
triXy  in  Error  (a)»  that  she  may  have  been  eompetled  to  pay  ! 
money  after  the  intestfite's  death,  upon  an  obligation  by 
him  in  his  lifetime  as  surety  for  the  defendant  lo  a  creditori  | 
is  thz^t  case  ;  for  that  would  be  a.  good  ground  for  laying 
the  promise  on  an  account  with  her  ds  administratrix ,  thouglu 
arising  in  her  own  time;  and  the  mopey  so  redovered  nouid 
be  fissetSy  in  like  manner  as  the  produce  of  goods  of  tbe 
intestate  sold  after  his  death  ;  so  that  ail  the  count3  would 
still  be  consistent.  In  Henshall  v.  Roberts  (b),  it  seemed 
to  be  considered  that  the  cause  of  action  in  such  a  count  as 
the  third,  would  still  appeal  to  have  arisen  in  the  time  of  tbe 
administratrix;  but  there  it  was  only  laid  to  be  an  accboot 
stated  with  the  plaintiff,  executrix^  &c.  not  saying  at 
executrix.  Here,  however^  all  the  counts  are  at  least  uoi- 
form  upon  the  face  of  the  record,  in  counting  upon  pro- 
mises made  to  the  wife  at  administratrix;  though  the  plaia- 
tifis  might  have  been  liable  to  costs  if  they  had  failed,  be- 
cause she  might  have  declared  in  her  own  right ;  but  that 
cannot  affect  the  question  in  arrest  of  judgment.  She 
might  sell  the  goods  of  the  intestate  as  administratriXf  and 
the  defendant  might  promi^  in  writing  to  pay  her  for  tbem 
in  that  character  ;  and  the  defendant  might  also  afterwards 
account  with  her  in  the  $ame  diaracter  for  the  value  of  tbe 

«  

same  goods.  As  in  King  and  others^  Exic^tQrt,  tfc.  v. 
Thorn  (c)y  where  the  payee  of  a  bill  of  exchange  indorsed 
it  to  the  plaintiffs  as  executors,  it  was  holden  that  they  might 
declare  a%  such  in  an  action  against  the  acceptor.  Bulkr^  J. 
there  said,  that  the  only  question  was.  Whether  the  sam 
when  recovered  would  be  assets.  So  in  Pttric  and  another^ 
Executors,  v.  Hannay  (d),  a  count  for  money  had  and  re- 
ceived by  the  defendant  to  tbe  use  of  the  executor^  as  such^ 


(m)  3  Eaif,  104.  (»)  5  Esft,  1 5a. 

JU)  X  Term  Rep^  4^7*  (oontmry  to  Betto,  Execator^  v.  IIUdiill«  10 IM. 
16,  wbich  was  not  cited  there) }  pu|d  vide  CockeriU  o«  Kjaattoa,  4  Tens 
lep.  »7f— '»8r. 
id)  3TennAejp.#j9. 
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to  be  properly  joined  with  a  count  for  money 
ved  to  the  use  of  the  testator. 

General  and  ffood  in  support  of  the  rule. 

^ses  be  laid   in  the  two  first  counts  to  be 

administratrix,  yet  the  defendapt  being 

indebted  to  her  after  the  death  of  the 

^o  him  by  her,  it  it  clear  that  she 

*ce  in  her  own  rights  laud  that  the 

'^tratrir,^  are  mere  sarplusage, 

^  -tsifitent  with  the  facts  alleged 

.cint  could  not  have  set  off  io 
to  him  from  the  intestate.    On  the 
^unt  stated  with  her  as  admin istratriXj  on 
.lendant  is  charged  in  the  third  count,  could 
upon  matters  arising  in  the  lifetime  of  the  intestate; 
It  It  were  in  respect  of  the  goods*  sold  by  herself   as 
suggested,   •'    woiii^l   not   be  true    that  the  defendant  ac- 
c  uuied  iVTth   ner  n$  administratrix,  hut  in  her  own  right. 
Tne  Mippo-ed  case  put  in  Orci  v,  Fenwick  (a)  is  only  ap- 
pl«cnl)le  t'»  a  count  lor  mouty  paid  by  an  executor  to  the  use 
Of  the  aetieodant ;  frA  tue  joinder  of  a  count  for  money  had 
and  ireceived  t«'»  t^e  use  of  the  executor,  with  one  for  money 
had  and  received  to  the  ase  of  the  testator,  was  approved  in 
fttrit  V.  IJannai/j  merely   on  the  ground  of  practice,  with-  . 
out  entering  into  the  reason  of  it,  or  considering  whether 
any  facts  couici  be  jntnbined  which  would  warrant  it,  like  the 
cue  suggested  in  OtU  v  Fnircick,  and  which  was  the  real 
truth  of  that  ra^r*.     [Lawrence^  J.  Where  is  the  inconvent- 
ence  of  joining  t^e  c(>unts  in  tb^  present  case?    lo  Rogers 
T,  Cook  (Jb),  where  a  count  in  irtdebitatm  assumpsit  to  J.  as 
adminhtrator,  wh*^  hdlden  not  to  be  joinabie  with  a  count  on 
an  insimut  computasset^  the  only  reason  assigned  is,  because 
thecoih  to  be  recovered  are  entire^  and  then  the  plaintiff 
can  never    distinguish    how  much  he  is  to  have  as  ad- 
ministrator, and  how  much  he  is  to  hold  as  his  own.     But 
hereno  such  inconvenience  can  ensue;  for  though  the  ad- 
ministratrix might  have  sued  in  the  third  count  on  her  own 
|ight|  yet  having  sui^d  us  administratrix^  and  ai  the  whole 


COWBtiL 

and  Wife, 

A4mkiisira-^ 

trix,  Ac. 

«f«<aM 


[40»] 


\q)  3  Bast,  104, 


ifi)  «alk,  f  e. 


I«»  CASES  w  EASTER  TERM, 


/ 


]&Q5»     .  8901  recovered  will  be  assets,  ihe  costs  mott  necessarily  be 

CMUfc       <^s*^t8  also.]     No  answcf  being  given, 

aaa  irifi»,  •       LprrI  ELLBiiaoaovsH,  C.  J.    I  wish  tliat  the  role  which 
^f^^^    was  long  ago  laid  dowi^  in  fiuU  v.  Palmer  (a)  bad  been 

^gmimt^      abided  by.  That  where  the  money  when  recovered  would  be 

Watw.  assels,  the  execator  may  declare  for  it  in  his  representative 
character*  The  same  doctrine  was  agaio  laid  down  in 
ilfdioA  V.  Jmck$fm  (Jb};  and  the  same  priociple  has  been 
recognised  Id  oaodern  tiihes  in  King  and  Others  v.  Tkom  (c); 
and  in  Coktrilt  v.  Ksfmuton  (d),  by  Mr.  Justice  BulUr.    In 

[  410  ]     J^g  V.  lliomy  the  {>lainti£  declared  at  executan  upon  a  bill 
of  exchange  indorsed  to  theMMthtt  in  that  character;  and  it 
waa  bolden  weii  by  the  Court :  and  that  such  a  count  might 
be  joined  with  other  counts  for  money  had  and  received  by 
the  defendant  to  the  use  of  the  plaintiffii  as  ezecators,  and 
OB  an  account  stated  with  them  as  sndi;  and  yet  no  doubt 
the  cause  of  action  in  the  6rst  count  arose  in  the  lime  of  the 
execotors ;  and  the  very  reason  assigned  in  Hogen  v.  Cook^ 
a»  reported  in  Salkeld  (which  is  not  mentioned  in  the  other 
reports  (r)  of  th^  same  case)  why  a  count  as  cxecntor  can* 
not  be  joined  widi  one  in  the  plaintiff *s  owA  rights  namely, 
Vecause  the  costs  to  be  recovered  being  entire,  cannot  be 
severed,  shews  that  the  principle  of  those  cases  is  right ;  for 
where  the  costs  when  recovered  will  belong  to  the  same 
fund  which  is  to  receive  or  pay  the  damages,  there  being 
na  ne<>d  of  severance,  the  reason  of  the  -thing  would  war- 
rani  tlie  joining  of  the  counts.     Lord  C.  J.  Lec^  indeed,  in 
the  case  of  Hooker  v.  QjuUter  if)  objects^  to  SaOuUT^  rt« 
yon  of  Itagens.Coek  as  eoming  on  upon  demurrer;  for 
*'  That  the  defendant  having  pleaded  a  frivolous  plea,  when 
the  Court  saw  the  record  they  abated  the  writ,  because  ibiere 
appeared  two  hieompatible  demands  (in  thi^^  however^  he 
could  not  hava  been  accurately  reported) :  and  he  sayst  that 
the  true  reaion  was  on  account  of  the  damages  which  were 
entire ;  and  that  the  CcKirt  could  not  say  what  damages  the 
plaintiff  was  to  have  as  administrator,  and  what  iVi  pmprk 

(n)  t  LcT.  i6f.  (h)  3  Lev.  So. 

(e)  I  Tsrni  Rsii.  4S7.  (tf)  4  Tern  Ksp.  ftSr« 

(•)  r  Show.  3SS,  ud  Cartti.  135.  Itsppcart  by  ill  th«  repoiti  oT  the  etfft 
that  the  plAiiitUr  declared  in  the  ooust  oq  the  imimid  campMiastet  ijsipljr  is 
hit  owa  naoie,  BO|friayJs|^ai  iNdniiBUtrator. 

(/)  f  Will.  17a.  Ths  rsTMrlla  Csrtb^w  itstss  U  Iq  liavs  hcca oa dsnar* 
fsr  io<the  piss. 
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jure.^    It  certainly  is  the  more  cotiTenknt  rule  to  say >  thtft 
counts^  may  be  joined  where  the  fand  out^of  which  the 
damages  are  to  come^  or  to  which  they  are  to  be  applied|  i« 
the  same ;  but  it  must  be  admitted  that  the  determtnationa 
haye  not  been  uniform  to  that  extent;  bat  the  labour  has 
often  been  to  shew  thar  the  plaintiff  was  bound  to  sue  in  the 
same  character  in  all  the  counts.    Now,  it  cannot  be  said* 
that  the  administratrix  sold  the  goods  after  the  death  of  the 
intestate  in  her  representative  character,  though  the  promise 
may  have  been  made  to  her  in  that  character.     All  the 
counts,  indeed,  are  foanded  upon  acts  done  with  the  admi* 
nistratrix  herself  after  the  death  of  her  intestate,  and  the 
promises  must  have  been  made  to  herseiff  though  they  may 
have  been  itiiide  in  relation  to  the  character  with  which 
she  was  investetl.     The  last  count  states  that  the  money 
was  ^^  xiue   and   owing    from    the  defendant  to  ike   said 
Mathew  ani  Jane,"^8cc. ;  and  in  each  count  there  is  a  spe* 
cific  promise  alleged  to  have  been  made  to  #Aem,  though 
with  reference  to  the  wife's  representative  character.  In  each 
count,  therefore,  the  promise  may  be  considered  as  made  to 
her  in  the  same  character :  it  is  made  to  her  ptrsonally^  bat 
coniiected  with  her  character  or  administratrix*    Therefore, 
there  being  the  same  consideration  inducing  to  all  the  pro- 
dorses,  and  the  promises,  being  to  tbe  same  persons  in  the 
l^me  characters,  I  see  no  reason  why  they  may  not  be 
joined  io  the  same  declaration.    Whether  tbe   plaintiffs 
mfght  have  sued  io  their  own  characters  is  another  que?* 
tio!i,  afiecting  the  right  to  costs,  which  may  arise  here' 
af.er,  and  upon  which  it  is  unnecessary  to  say  any  thing  at 
present. 

Gross,  J.  The  best  line  to  adopt,  in  determining  whe^ 
tlier  the  counts  may  be  joined,  is  to  consider  whether  the 
mm  when  recovered  would  be  assets.  Now  here  the  pro* 
mises  are  all  laid  to  the  wife  as  administratrix,  and  all  the 
damages  will  be  recovered  in  her  representative  capacity  \ 
the  counts  may,  therefore,  be  joined. 

Lawrbncb,  J.  ;I  think  these  counts  may  be  joined.  The 
reason  why  promises  made  to  a  plaintiff  in,  his  own  right 
cannot  be  joined  with  promises  to  him  in  bi^  representative 
tsharacter  is^  because  the  funds  to  lirhich  the  money  and 
costs  to  be  recovered  are  to  be  applied^  or  out  of  which  the 

costi 


1S05. 

C6#BIA 

and  Wife 

AdministnK 

trixy  &e« 
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18Q».       «ort«  are  to  be  paid,  are  different.    In  one  of  Ae  cm*,  itt 

— ^        «8»on  given  is,  because  the  costs  are  entire ;  m  another  case, 

JSXc     because  the  rf«««g«  are  entire :  but  neither  of  tho«j  rea«,«. 

adminirtra-    apply  here ;  and  where  the  sum  recovered  and  the  costs 

*£-£•      must  be  applied  to  the  estate  of  the  intestate,  I  think  the 

wTU-      counu  maj  be  joined.    There  has  certainlrbeea  a  contra- 

riety  of  decisions  on  this  subject ;  b»t  it  appeats  to  me  that 

those  cases  in  which  the  rule  has  been  latd  down,  that 

counts  may  be  joined  whenever  the  money  recovered  under 

.       them  would  be  assets,  afford  the  best  guide  to  us.     Ihe 

question  of  cosU  is  a  m.tte.r  of  very  different  consideration, 

on  wUch  many  of  the  contrary  decisions  have  proceeded. 

The  reason  why  an  executor  suing  in  his  repreaenUtive 

chafacter  shall  not  be  liable  to  cosU  if  he  fail  is,  because  he 

is  supposed  not  to  be  cognizant  of  the  contracts  made  by 

his  testator ;  but  as  he  must  be  cognizant  of  all  contract? 

made  by  himself  personally,  though  in  his  repres6nUU« 

eharacter,  and  as  lie  might  declare  upon  them  in  his  owa 

tight,  there  is  reason  why  he  should  not  be  exempt  from 

costo  in  case  be  fail  in  bis  action. 

Lb  Blanc,  J.    The  plain  and  intelligible  line  is,  that  the 

counts  may  be  joined  whenever  the  money  when  recovired 
r  Ais  1     would  be  asseu.    Then  as  the  money  to  be  rwovered  aerft 
*-.-   '     io  all  the  counts  would  belong  to  the  plainuffs  in  right  .of 
the  representative  character  of  the  wife,  there  is  no  misjoin- 
der of  them;  and  I  see  no  reason  why  the  promises  in  p« 
two  first  counts  may  not  be  laii  as  made  to  the  wife  as  a^mi- 
nistratrix  consistent  with  tlie  truth  of  the  case.    As  supuose 
the  defendant  had  contracted  in  writing,  that  in  considw- 
tion  that  the  plaintiffs  would  sell  to  him  certain  goods  which 
bad  belonged  to  the  intestate,  he  promised  that  he  would 
pay  her  for  them  as  administratrix  ;  and  so  with  respect  tti 
the  last  count,  the  defendant  mfiy  have  accounted  with  the 
plaintiffs,  or  with  the  auctioneer  for  the  price  of  the  same 
goods ;  and  «pon  such  accounting,  knowing  in  what  rigM 
,  the  goods  were  sold,  he  may  have  promised  to  pay  her  for 
them  as  administratrix.    Therefore,  where  all  the  promises 
•re  laid  to  have  been  made  to  her  in  her  lepresentativecbs- 
racter,  and  where  the  damages  and  cous  when  recovered  "re 
to  go  to  her  in  the  comae  of  administration,  I  think  tiiese 
counts  may  be  joined.  Judgment  for  the  plaintiffs. 
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I 

isoai 
Tower  CMinst  Ca^erok  and  Kennedy.  Ttndm^^ 

^  May  ti§t 

'PHE  plaintiff  declared  as  payee  of  a  promistory  note^  dated  ThefeoerU  " 
27 ih  of  February^  1798,  against  the  defendaoti  at  draw-  ?aptcy^jmdS« 
eri,  whereby  they  promised  lo  pay,  two  months  after  de-  ""'^^fS^'** 
naod,  to  the  order  of  the  plaintiff  160/. ;  and  averred,  that  c.  30,  %.^^  wf 
•he  made  no  order  for  payment  to  any  other  *  person,  and  ^^hlmluBfiBi*. 
demanded  payment  on  the  19th  oi  April,  1800;  in  consider-  ring  that  tbs 
ation  whereof,  8ic.  the  defendants  promised  to  pay,  &c.  hipp2edi#. 
The  declaration  also  contained  the  common /noney  counts*  /opethe«o»i. 
To  which  Kennedy  pleaded,  in  addition  to  thi  general  issue,  theiait}  imtSC 
that  tlie  plaintiff  ought  not  to  have  or  maintain  her  aforesaid  ^^^^^^J^ 
action  thereof  against  him  ;  because  afler  making  the  said  it  happeotd  af» 
several  promise^  in  the  declaration,  if  any,  &c.  viz.  on  the  broaghr^it 
9th  of  Dicember,  1803,  at,  &c.  he  became  a  bankrupt  with-  •eems  that  tlij 

.      .  c   i.  I   A  ^  ^  •        1.      I.       *       defendant  cwddl 

in  the  meaning  of  the  several  statutes  concerning  bankrupts  ;  not  avail  Mm^ 

and  that  the  several  causes  of  action  aforesaid  in  the  decia-  ^i^^j*^ 

ration  mentioned,  if  any»  &c.   accrued,  and  each  of  them  racb  a  feocral 

did  accrue  fo  the  plaintiff  before  such  time  as  he,  Kennedys  ^^^iven'by'' 

became  a  bankrupt,  &c.  and  concluded  to  the  country.    To  theiututein 

tbis  there  was  a  demurrer,  assigning  for  special  causes,  that  ropt  wholiat 

it  is  not  alleged  in  tne  plea  that  Kennedy  became  a  bank-  SJ'iJj"*!?^ 

rupt  before  the  commencement  of  the  suit;  but,  on  the  con-  afterwards  im 

trary,  it  appears  by  the  plea  that  he- became  a  bankrupt  JJ2Swifora«r 

after  its  commencement ;  and  that  it  does  not  appear  that  debt  doe  beft>r« 

any  commission  of  bankrupt  had  been  awarded  or  issued  became  bank* 

against  the  said  defendant  upon  his  said  bankruptcy,  &c.  or  ^^^ 

that  he  has  obtained  his  certiBcate  under -such  commission,    *  T  ^^^  J 

and  duly  surrendered  him>)elf,  and  conformed   as  by  the 

statute,  &c.  is  directed,  or  that  the  certificate  was  allowed. 

See.  before  the  commencement  of  this  suit ;  and  also  for 

tbat  it  is  alleged  in  that  plea,  that  the  plaintiff  ought  not  to- 

have  or  maintain  her  action  against  him  ;  whereas  the  mat* 

ter  of  the  plea  appearing  to- have  arisen  subsequent  to  the 

commencement  of  this  suit,  it  ought  to  have  been  pleaded  in 

bar  of  any  further  maintenance  of  the  said  aciion ;  and 

should  have  been  pleaded  as  a  plea  puis  darrein  continu'* 

ance,  and  the  trading,  petitioning  creditor's  debt,  bankrupt-       r  415  H 

cy,  &c.  should  have  been  specially  set  forth.    Joinder  in 

deniurrer. 

Latves, 
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IMS.  Lames,  in  support  of  the  demarrer.    The  question  resolvci 

itself  ioto  the  first  cause  of  demurrer  asrigned^  Whether  the 
plea  ought  not  to  have  averred  that  the  defendant  became  a 
CUvsftoir.  l>asikrttpl  before  ike  conmiencemeot  of  the  mitl  for  the 
Stat.  6  Gto.  9|4:.  90,  $.  7^  only  gives  this  general  form  of 
pleading  in  a  certain  case ;  that  is,  '*  in  case  any  SQch  bank* 
mpt  shall  afterwards  be  arriested,  prosecuted,  or  impleaded 
for  any  debt  due  before  such  time  as  lie  became  bunk* 
rapt ;"  in  whicK  case  the  statute  says, ''  such  bankrupt  shall 
be  dischaiged  upon  common  bftil,  and  %\aM  and-may  plead| 
in  general,  th^t  the  cause  of  such  action  did  accrue  before 
such  time  as  be  became  bankrupt;  and  may  give  this  act 
and  the  special  matter  in  evidence.'*  lf>  therefore^  the 
bankruptcy  happened  after  the  coftimencement  of  the  suit, 
it  must  be  pleaded  specially ;  and  this  is  consonant  to  the 
general  rule  of  law  in- other  cases^  that  in  every  plea  in  bar, 
which  is  pleaded  in  chief,  all  the  facts  ii^  the  plea  which  go 
to  sustain  the  bar  must  appear  to  have  happened  before-the 
action  commenced  ;  and  though  a  bankrupt  who  conforms 
himself  to  the  law,  even  subsequent  to  the  action,  has  a  good 
plea  in  bar  to  the  action,  yet  he  must  |>Iead  it  with  all  its 
,  necessary  circumstances  as  other  bars  at  common  law,  and 

tannot  avail  himself  of  this  general  and  compendious  plea, 
except  in  the  given  case  provided  for  by  the  statute,  where 
the  bankrupt  shall  be  impleaded  afterwards  for  any  debt  doe 
before  the  bankruptcy. 

Scarlett,  contra^  was  stopped  by  the  Court,  after  having 
referred  to  fVillan  v.  Gierdini,  B.  R.  Trin.  itSS  (a),  which 
t  416  ]  ,  over-ruled  Parish  v.  Salkeld  (A);  though  the  plea  there 
having  been  put  in  after  issue  joined,  was  plainly  a  plea/ru/i 
darrein  continuance ;  and  to  Milez  v.  Williams  (c),  where  a 
similar  plea  upon  the  former  statute  of  bankruptcy,  4  Aniu 
c,  17,  s.  7,  to  the  same  effect  was  hulden  good. 

Lord'  ELLBNjBOROtTGH,  C.  J.  It  is  enough  in  this  cas^ 
which  comes  on  upon  demiirrer  to  say,  that  this  is  a  pl6S 
given  by  the  statute,  and  that  every  word  required  by  (he  ' 
statute  is  to  be  found  in  the  plea.  All  the  rest  is  matter  of 
evidence*  If  upon  looking  at  the  me^lorah(^l1m  of  the 
record  %tmti print,  and  at  the  certificate  given  in  evidence, 

(«;  Coi  Bsak.  Uwf,  356.        (I)  %  Wilf.  139.        (c)  i  Fr.  Wa».  t49* 

I  shoal<) 
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t  should  «ee  that  the  defence  did  not  arise  till  after  the        1805. 
action  brought,  I  should  Jlay  that  the  certificate  did  not       towe» 
apply  to  the  plea  to  pleaded  ;  and  the  result  would  be  the       ag^inn  ^ 
same  if  it  appeared  upon  the  face  of  the  record  that  the     CAnsKOiri 
bankruptcy  did  not  happen  tiU  after  the  action  brought; 
but  tbat  does  not  appear  to  us  at  present. 

La^kbncb^  J.  If  it  turned  out  at  nisi  priu$  that  the  dei 
fendant  was  not  a  bankrupt  till  after  the  exhibiting  of  the 
plaintiff's  bill,  I  should  say  that  the  certificate  did  not  apply 
to  this  plea. 

Per  Curiam^  Judgfmetit  for  the  defendant; 


** 
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The  King  against  Nield  and  Seveil  Others.         i^ednetday^ 

T'HIS  was  a  convic^on  upon  the  stat.  39  and  49  Geo.  3,  Thettaf.  39 
'*■   c.  1C6,  s.  1  and  2  (the  form  of  which  is  given  in  a  sche*  l\^^  cpactt* 
dule  to  the  act)  which  stated  that  on  the  28th  of  November^  that  all  agrce- 

'  -111?         -r    r         I  mentf,  «c.  lo 

45  Geo,  3^  the  defendants  were  qonvicted  before  J.  JL,  and  wrUio^ornot, 
R.  A,  Esquires,  two  justices  of  the  peace  fot  the  county  of  SLrmia^r 
Lancaster,  of  having,  on  the  Ifet  of  November  in  the  year  tureri,  for  coii- 
aforesaid^at  Chalton  Row^  in  the  county  aforesaid  (each  and  p'^noacarryios 
every  of  theoi  then  and  there  being  workmen  in  the  manu-  f"fiJ7™ft**'i 
facture  of  cotton)  been  unlawfully  concerned  in  the  niakiag  the  conduct 
of  and  entering  into  a  certain  agreement  for  the  purpou  of  ihaUhlc  illegal; 
then  and  iheie  controUiog  W.  Borrodaile,  &c.  then  and  and  it  gives  a 
there  carrying.on  the  manufacture  and  trade  of  cotton  spin«  ^r  conviction  in 
tiing,  as  masters  and  partners,  in  the  conduct  and  manage-  J^^^^'^^jJIjr. 
mentof  their  said  trade  and  manufaoture  :  the  said  asrree-  ed  to  he  stated; 
ment  not  being  a  contract  made  between  any  master  and  yfction  aii^g^ng 
journeyman  or  manufacturer*  for  or  on  account  of  the  work  or  gcaeraiiy  that 

'  e         t.  •  c    ^  ^  .    ^i_     **»«  defendaatf 

service  of  such  journeyman  or  manufacturer,  contrary  to  the  were  concerned 
form  of  the  stat.  39  and  40  Geo.  3,  in  titled,  &c. ;  and  the.said  If^elrtSa  *"'* 
justices  did  thereby  order  and  adjudge  the  defendants  for  the  agr^ment  for 
said  offence  to  be  severally  committed  to  and  confined  in  the  ^ntromng*  ° 
common  gaol  for  the  said  county  for  the  space  of  three  A.  B."&c. 
Calendar  months.     The  Sessions  on  appeal  confirmed  the  what  the  agree- 
Conviction  ;  which  being  removed  into  this  Court  by  certio^  ™a**dc''arture^'* 

from  the  wordi 
of  the  statute  in  statin;  the  t; reement  tohe  for  the  purpose  of  controUios,  ^c*  inttead  of 
for  control! ia;,  he,  would  not  at  any  rate  have  heen  a  fatal  variiiuce)  was  bad. 

Vol.  VI.  Y  rari^ 
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1M5«        r«rt\  objection  was  taken  that  the  eonviction  aogbt  to  hftve 

TbiTkiiw      *^^  ^^'^  '^^  agreement  iuelf,  in  order  that  the  Couit  might 

sMain$i      judge  whether  it  were  ao  illegal  agreement  for  the  purpose  of 

J  Iv^        controlling  the  master  manufacturers  within  the  meanlng'of 
and  Others.      ,  n       t.  ,   .        .      *•  ^  •  .-         • 

r  418  1      ^he  act  of  parliament ;  and  that  the  form  of  conviction  givea 

bjs.  12,  of  the  act,  and  set  forth  in  the  schedule,  whicli 
directed  the  offence  to  be  stated,  did  not  dispense  with  the 
necessity  of  setting  forth  the  agreement,  which  was  the  cor* 
pus  delicti^  but  merely  the  evidence  of  it. 

Scarlet  now  shewed  cause  against  a  rule  for  quashing  the 
conviction.     The  statute  meant  to  give  a  compendious  form 
of  conviction ;  and,  therefore,  it  is  sufficient  in  4^a<tn^^A<^ 
offence^  as  required  in  the  schedule,  to  state  it  in  the  enact- 
ing words  of  the  statute ;  and  any  writing  or  conversation 
whereby  the  defendants  bound  themselves  to  each  other  to 
accomplish  the  purpose  of  controlling  their  masters  is  merely 
evidence  of  the  oflfence,  which,  it  is  admitted,  ifeed  not  be 
set  forth,  and  not  the  offence  itself.     In  many  cases  the  set- 
ting out  of  the  agreement  itself  in  words  would  not  afford 
•ny  help  to  the  court  in  construiog^the  contiction.    For  the 
agreement,  though  intelligible  to  the  parties  themselves^  and 
capable  of  being  rendered  so  by  collateral  evidence  to  the 
magistrates  who  here  supply  the  place  of  a  jury,  might  yet 
have  no  reference  in  terms  to  the  trade,  however  clearly  the 
ijitent  to  produce  the  effect  charged  might  appear  from  coo- 
comitant  acts,  all  of  which  it  would  be  difficult  if  not  im- 
practicable to  set  forth :  but  the  gibt  of  the  offence  is  the 
intent  and  purport  of  the  agreement.    This  is  very  different 
from  charging  the  offence  of  sending  a  threatening  letter, 
which  letter  must  be  set  out  in  the  indictment ;  because  oa* 
less  it  appear  upon  the  face  of  the  letter  itself  to  contsio 
threats  of  the  sort  described  in  the  act  of  parliament,  the 
offence  is  not  within  the  act ;  and  no  parol  evidence  caa 
supply  ttie  deficiency.    The  like  observation  applies  to  the 
r  4}y  1     case  of  forgery :  the  instrument  itself  alleged  to  be  forged 
must  be  set  out  verbatum,  in  prdcr  that  the  Court  may  see 
that  it  Is  such  an  instrument  Ji%  the  law  has  prohibited  to  be 
forged  ;  but  it  ia  different  in  die  case  of  an  offence  4hich 
may  be  collected  from  a  variety  of  acts  and  words,  which 
aerve  to  explain  the  intent  and  purpose  of  the  offenders; 
jKBd  this  incongruity  might  ensue  from  xequiring  the  agree* 
\  meat 
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ment  itself  to  be  set  forth,  that  if  it  did  not  purport  on  the        1805. 
face  of  it  to  dontrol  the  masters,  but  could  only  be  shewn  to      The  Kinm 
do  so  b;  averments^  such  averments  would  appear  to  be  in       a^aiHit 
contradiction  to  the  agreement  itself.     In  Rex  v.  Fuller  (a)    --I'iJ^iheri. 
it  was  deemed  sufficient  in  an  indictment  on  the  stat.  37 
Geo,  3,c.  70,  which  makes  th^  maliciously  and  advisedly 
endeavouring  to    seduce    any    soldier  from  his  duty  and 
allegiance  to  the  King  a  capital  offence,  to  charge  generally 
that  the  defendant  did  ^'  maliciously,  8cc.  endeavour  to  se- 
duce one  M,  Lowep  a  soldier,  from  his  duty  and  allegiance, 
without  stating   the  means  by  which  he  so  endeavoured » 
He  also  jeferred  to  a  later  case  of  7%c  ^ing  v.  Moors  and 
others,  before  all  the  Judges,  on  which  he  principally  relied    . 
(whicbhe  stated  very  shortly) ;  where,  in  an  indictment  on  the 
itat.  37  Geo.  3,  c  123,  againstjidministering unlawful  oaths, 
it  was  holden  not  to  be  necessary  to  set  forth  the  oath  itself 
in  the  indictment  (b)* 

Erikinty 


(a)  I  Bos.  &  Pull.  iSo,  am}  i  East's  P.  C.  92,  S.  C. 


Herisg  unlawrul  oailit  \  the  4th  count  of  Which  sfated  that  the  defendants,  for^any  persoa^ 
afier  the  pauias;  of  that  act,  tiz.  on  the  ixtb  of  March,  41  Gmo.  3,  at  Boiton,  |q  ^^y  manner 
in  the  couaty  of  Lancaster,  felonioaily  did  administer,  and  cause  to  be  admi-  ^^  form  what- 
alstered  to  one  Jolm  Howarth,  a  certain  oath  aad  en^tf^ement,  then  and  there  go^ver  to  ad* 
fccordingly  talcen  by  the  said  J.  H.,  and  which  oath  and  engagement  was   minister  &c. 
then  and  there  intended  to  bind  the  said  J.  fit,  so  then  and  there  talcing  the  ,|q»  oath  por-' 
nme,  not  to  inform  or  give  evidence  against  any  memlier  of  a  certain  society  portinr  oria- 
formed  to  distnrb  the  public  peace,  for  any  act  or  expression  of  his  or  theirs  tended  to  bind 
done  or  made,  coHectively  or  indiTidually,  in  or  out  of  that  orother  similar  the  party  to- ea« 
societiet»  is  pursuance  of  the  spirit  nf  that  obligation;  against  the  form  of  ngeinanv  se« 
the  statute,  and  against  the  peace,  &c.    The  8th  count  charged  (hat  the  de-  ditious  por- 
feadants  were  aiding  and  assisting  at  the  taking  of  a  certain  other  oath  and  ^^^^  or  to 
engagement  then  and  there  taken  by  the  said  J.  H.,  and  intended  to  bind  the  disturb  the  pab« 
Mid  J.  H.  ao  then  and  there  taking  the  same  not  to  give  evidence  against  any  ]j^  peace    or  to 
associate  in  certain  associations  and  societies  of  persons  formed  for  seditions  j,^  gf  i^Qy  g^. 
porposei,  against  the  form  of  the  statute,  &c.    There  were  other  counts  for  ^^^^^  &c  form* 
aiding  and  assisting,  and  others  stating  the  objects  of  the  oath  administered,  ^^  ^q^    '   ,_J 
and  the  objects  of  the  lodety  differently  and  more  generally,  adapted  to  purpose  &c 
several  prohibitory  parti  of  tlie  statute.  ^i.  ^^^  ^^  ^^* 

It  was  moved  to  arrest  the  judgment,  because,  ist,  the  oath  ought  to  bare   f^^iQ  ^^  ,1..^ 
been  set  forth  in  sueh  a  manner  that  ttie  prisoner  might  know  what  he  was  evidence 
10  defend  himself  against.    2.  That  such  an  indictment  would  be  bad  at  a^njpst  aav  as- 
common  laWf  and  that.though  the  4th  clause  has  dispensed  with  the  words,  ,ociate  &c 
the  purport  must  still  be  set  fortli.    3.  That  at  all  events  the  other  counts  ^q^  j^*  ^'    -^ 

shall  not  lie  oe« 
cessary  in  an  indictment  for  any  such  offence  to  set  forth  the  words  of  the  oath,  but  it  shall  be 
sufficient  to  set  forth  the  parport  of  It,  or  some  material  part  thereof;  held,  that  an  indict- 
ment charging  that  the  defendants  administered  to  J.  H.  an  oath  intended  fo  bind  him  not  to 
inform  or  give  evidence  against  any  member  of  a  certain  society  formed  to  dlstdrb  the  publia 
peace,  for  any  act  or  expression  of  his  or  theirs,  &c.  is  good,  without  alleging  the  tenor  or 
purport  of  the  oath  to  be  set  forth,  and  without  shewing  in  what  mauier  the  public  peace  waa 
meant  to  be  disturbed  by  such  society. 

Y  2 
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Er$kine,  contri  (with  Khom  were  Garrow,  Yates,  Fcr* 
gusson,  and  Hardy.)  All  the  policy  and  convenience  of 
the  laWj  the  certainty  of  justice^  and  the  weight  of  pre« 

cedents^ 


(betidst  (he  4th  and  8(h)  wt re  too  ffeneral,  io  m^ft\y  it»ttn|c  the  object  ef 
the  oath  to  be  (in  some)  **  to  tiuf^z^  the  party  (akiof:  it  io  geditioat  parpoicst 
and  to  disturb  the  public  peace  (**  (and  in  others)  *<  10  be  of  a  oeruia  atioda- 
tienof  penoas,  the  tame  beini;  an  association  formed  to  disturb  the  peace  t" 
^ithoot  stating  what  the  seditious  purposes  were,  or  in  what  manner  the  peast 
Was  to  be  broken  {  there  being  the  same  reason  for  settia^;  out  the  same  as  ia 
an  indictment  for  obtaining  money  by  false  pretences«  where  the  false  pretences 
used  must  be  set  out*  Rex  o.  Lloyd  (a).  4th,  That  hi  no  count  of  the  indid« 
ment  is  any  oath  or  the  purport  ofany  oath  seth  forth,  as  reqaired  by  the  a<Sti 
^  5\h,  That  there  Is  ao  veiitt«  laid  as  to  the  associatioD  or  society  meotioiied  ia 

the  indictment. 

Lord  AJ.VA1WLKY  was  of  opinion  at  the  trial,  that  the  statute  created  two 

offences,  rr  rather  two  branches  of  the  same  offence ;  that  of  admiatsrerinf 

or  asfiisting  in  administering  an  oath  or  engagement,  whtch  was  by  the  parties 

administeriag  the  same  intended  to  bind  the  party  taking  It  to  certain  aAs, 

whether  it  did  or  did  not  upon  the  face  of  it  purport  so  to  do ;  for  the  oath  or 

engagement  might  purport  nothing ;  as  if  if  were  **  I  swear,**  or  '*  I  swear  to 

be  true  ;**  and  therefore  that  the  a(A  intended  that  it  should  be  sufficient  to 

allege  and  prove  what  the  object  of  tho  oath  and  engagement  wat«  wiihoat 

stating  any  words  at  ail ;  and  that  the  offence  being  described  in  the  words  of 

the  ti&.  was  well  described.     But  that  supposing  the  objection  made  to  the 

generality  of  the  counts  was  good,  which  he  did  not  admit,  yet  that  in  tbe 

4th  and  8th  counts  a  material  part  of  the  oath  or  engagement  was  set  forth  ai> 

cofding  to  the  4th  clause  of  the  act.    Uis  Lordship  thererora  gave  judgmeot 

of  transportation,  but  reserved  the  execution  of  the  aentence  till  he  had  ooih 

suited  the  Judges.    Some  other  queiitioiis  arose  on  this  and  other  trials agaiost 

some  of  the  defeodaDts  Tor  other  similar  offences,  which  were  reserved  (or 

TThere  the  wit-  the  consideration  of  the  Judges  at  the  same  time.     In  one  of  the  cases  two 

ness  swearing     witnesses  swore  to  some  words  by  way  of  oath,  spokeo  b/  the  prisoaer,  who 

to  the  words        held  a  paper  in  his  hand  while  be  uttered  them»  and  it  wae  insisted  that  aa 

«pkenbywayof  pj»roI  evidence  could  be  given  of  what  he  said,  because  notice  wai  aot  givea 

oath  by  the  '     to  produce  that  paper  from  which  it  was  supposed  he  had  read  tbeoif  thoagl\ 

prisoner  when     the  witnesses  did  not  sec  tbe  words  contained  io  the  paper  which  he  had.^i 

he  administered  bi4  hands.     Liord  Aivanley  was  of  opinion  that  no  such  notice  was  ncccssafy, 

the  same,  said,  and  admitted  the  evidence.     Thi»  was  the  only  trial  in  which  the  paper  etw' 

that  he  held  a     taining  the  oath  was- nut  produced.    The  following  is  a  copy  of  l|ie  oath  pro* 

paper  in  his        duced  on  the  trial  of  Moors  aad  Moseley  :  **  In  tbe  awftil  prcaeaca  of  Ood# 

hand  at  the  I-«^-  B.  volontarily  \*jw  and  declare,  that  I  will  persevere  in  eadeaTonring  to 

tame  tifoe  when  form  a  brotherhood  of  affection  among  Eogltshmen  of  eveiy  religion  com- 

tie  administer*    munity,  atlJ  I  will  also  (.erscrere  io  my  eadeavourv  to  obtain  an  equal,  full,  aad 

ed  the  oath,        adequate  representation  of  all  the  people  of  England.     Likewise  I  do  vow  and 

from  which  it     declare,  that  neither  hopes  nor  fears,  rewards  nor  pmibbnieotf ,  shall  ever  ia- 

was  supposed^    dsoe  me  directly  oc  indirectly  to  infonn  or  giTe  evidence  against  any  of  this 

that  he  read  the  aotiety,  for  any  act  or  expression  of  his  or  theirs  doae  or  nude  collectivdj  or 

words  ;  yet         individually  in  or  bat  of  this  or  other  similar  societler,  4n  pursnaooeof  tlw 

held  that  parol    spirit  of  this  obligation."    An  objection  was  made  at  the  trial  to  the  admissioo 

evidence  of         ofany  parol  evidence  to  shew  tlie  real  object  of  the  oath  1  which,  it  was  said, 

what  he  in  fhct  must  speak  for  itself  i  aud  that  inasmuch  as  00  seditious  purpose  appeared 

said  was  suffi-     upon  the  face  of  it,  no  parol  evidence  could  be  givea  to  shew  that  the  brot]le^ 

cieut,  without      hood  mentlooed  in  it  was  of  a  seditious  uatnre.     But  his  Lordship  was  of 

giving  him  no-    opinion  that  declarations  made  at  the  time  by  the  party  admiiiiateriog  such  18 

tice  to  produce  oath  were  adaii>sible  to  prove  the  real  otyect  of  it. 

auch  paper.  ^  - 

Yide  Jacob  ©.  ^  (a)  »  East'i  P.  C.  i«i. 

Lin  isey,  i 

Datt,  460.  . 

AVhere  the  oath  on  the  face  of  it  did  not  purport  to  be  for  a  seditloni  purpose,  yet  held  that 
ev^dcQue  might  \K  c^ua  to  shew  thil  th0  brotberbood  therein  reftifcd  I9  Waa  a  aeditioui 
aociety. 
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cedents,  witli  the  exreption  of  the  ca^e  last  mentioned,  are 
•gainst  this  general  form  of  convic-lion  $  ami  the  only  aigu» 
ment  in  favour  of  it  is  by  imagining  extreme  cases,  *  wliere 
it  might  be  difficult  to  frame  a  sufficient  stnremeut  of  an 
offence  consisting  of  a  variety  of  acts ;  but  that  difficulty, 
which  can  in  every  case  be  aurmonnted  by  pain^  aad  dili- 
gence, is  no  reason  for  breaking  in  upon  a  wholesome  rule 
of  Uw,  which  is  even  more  necessary  to  be  observed  in  \:on- 
victions  before  inferior  magistrates,  than  in  indictments  be- 
fore the  higher  tribunals  ;  namely,  that  every  indictment  o^ 
conviction  should  contain  a  charge  of  the  offence  with  suci^ 
certafnty  as  that  the  Court  may  see  that  the  offender  if 
plainly  brought  within  ibe  law  wtiich  he  is  alleged  to  hav« 
broken  ;  so  that  an  innocent  person  may  not  becondemnecl 
upon  a  misconstruction  of  the  law,  by  an  inferior  tribunal^ 
without  any  means  of  redress.  The  difficulties  sugge9te4 
would  have  applied  as  well  to  the  case  of  a  threatening 
letter;  for  that  might  require  extiinsic  averments,  in  order 
to  bring  it  within  the  statutei  e»  g.  a  letter  may  only  coo* 
tain  an  intimation  to  the  party,  that  if  he  did  not  do  It  cer« 
tain  thing  which  had  been  communicated  to  him  \)efoTe^ 
the  writer  would  do  that  which  he  had  stated  upon  some 
former  occasion,  or  which  was  to  be  found  in  supb  a  page  of 
such  a  book.  Yet  it  cannot  be  doubted,  that  if  the  threat  fo 
conveyed  were  capable  of  being  shewn  by  proper  aver- 
ments to  be  a  threat  of  the  kind  prohibited  by  the  statute  9 
Geo.  1,  c.  dS,  the  case  would  fall  within  it.  And  in  Rex  v. 
Lloyd  (a)  it  was  said,  that  the  indictment  ought  to  aet  forth 
the  letter  itself,  in  order  tbat  it  might  appear  tq  the  Court 
to  be  a  threatening  letter  within  the  act ;  otherwise  it.  would 
be  leaving  to  the  prosecutor  to  put  his  own  interpretatiqu 
upop  the  letter,  and  to  the  jnry  the  matter  of  law.  And 
this  rule  ia  not  confined  to  writlen  instruments  only,  as  in 
the  cases  of  threatening  letters  and  forgeries,  but  is  also  re- 
quired in  indictments  on  the  stat.  SO  Geo.  2,  c.  24,  for  ob- 
taining money  by  false  pretences  (&).  So  here,  if  the  agree* 
ment  be  not  stated,  it  will  be  leaving  to  the  magistrates 

In  Micbaelmai  term,  i8oi,  the  Jud^s.  withoat  ^iyio;  any  opiaion  a^ainit 
the  otlier  oouat«t  alt  aj^reed  tliat  at  any  rate  ttia  ^tli  and  Sth  couati  •er* 
Cood  I  aad  tliat  tbe  oUier  objectiooB  made  at  the  trial  were  properly  orer- 
rnled. 

(a)  a  Bait's- P.  C.  ixt^  (4)  Rca  v.  Masaa,  a  Terfl»  Hap.  58. 

Y  3  below^ 
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1805.        below^  to  put  their  own  Intepretation  upon  it  in  point  <rf 

The  KiKG     '^^^  '  *"^  ^^^^y  ^^y  determine  an  agreement  to  be  for  con- 

^ainst       trolling  a  master  in  carrying.on  his  manafacture,  which  this 

(andOtiren.    Couii,  upon  view  of  it,  might  hold  to  be  perfectly  legal, 

and  not  within  the  scope  and  intention  of  the  statute.  As 
if  the  defendants  had  been  required  to  work  on  Sundays^ 
and  had  entered  into  a  resolution  not  to  do  so;  this  might 
truly  be  said  to  be  a  controlling  of  the  masters  in  their  trade, 
in  the  general  way  here  stated  ;  and  yet  such  an-  agrcemcDt 
would  be  not  only  legal  but  laudable.  The  general  form  of 
conviction  given  by  the  act  was  merely  to  supersede  the 
necessity  of  setting  out  in  the  conviction  all  the  evidence 
of  the  ofience  necessary  to  prove  the  charge^  but  not  to  dis- 
pense with  a  legal  and  certain  description  of  the  oflTence  it* 
self^  which  is  required  to  be  sec  out  in  the  schedule;  and 
the  emendatory  act  of  the  41  Geo.  S,  €.38,  does  not  alter 
the  form  of  conviction  in  this  respect.  So  in  Rfx  v,  Jukci 
(c),  a  proviso  in  a  penal  statute  thai  no  conviction  for  any 
r  424  1  offence  under  that  act  should  be  set  aside  for  want  of  foitnt 
provided  the  material  facts  alleged  were  proved^  was  deemed 
tioi  to  dispense  with  the  allegation  of  any  material  fact. 
At  any  rate^  the  substance  of  the  agreement  ought  to  hare 
beeu  set  forth^  without  which  the  offence  imputed  to  the 
defendant  cannot  be  said  to  be  stated.  But  if  it  be  sufficient 
to  state  the  offence  generally  in  the  words  of  the  act,  at  all 
events^  those  words  should  be  literally  pursued.  Now  the 
act  prohibits  agreements  for  controlling  any  person  carrying 
on  any  manufacture^  Sec;  but  the  conviction  is  for  enteiing 
into  an  agreement  ^^for  the  purpose  of  controllings"  &c. 
And  though  the  difference  may  seem  to  be  smali^  yet  in  a 
case  of  this  sort  even  a  literal  variance  is  important. 

Lord  ELtcNBOROUGH^  C.  J.  Where  a  statute  (37  Geo. 
S,  c.  70)  made  the  endeasour  to  seduce  soldiers  and  sailors 
in  the  King*s  service  from  their  duty  and  allegiance,  ao 
offence,  it  was  decided  in  Bex  v.  Fuller  not  to  be  necessarf 
to  set  out  in  an  indictment  for  that  offence  the  evidence  by 
which  that  endeavour  waseffected ;  because  it  was  considered 
that  the  endeavour  to  seduce^  might  consist  of  a  variety  of 
acts  all  originating  in  the  same  purpose,  and  tending  to  the 

(a)  8  Term  Rep.  549* 

same 
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•aine  coAclasion,  forming  altogether  the  offence  described 
in  the  statute  by  the  word  endeavour;  and  therefore  that  it 
was  sufficient  to  describe  it  by  the  same  word  in  an  indict- 
meat.  Bui  I  do  not  know  any  case  where  an  offence  con- 
sists in  words  or  writing  where  the  same  general  and  com- 
pendious method  of  describing  it  has  been  deemed  sulEcient, 
without  stating  the  words  or  writing  necessary  to  constitute 
the  offence-,  li  is  ssid,  however,  that  the  case  of  The  ISng 
V*  Moors  and  others,  is  an  authoiity  to  that  extent.  I  have 
no  knowledge  of  the  particular  circumstances  of  that  case, 
and  therefore  can  give  no  opinion  upon  its  application  to  the 
present.  But  giving  full,  effect  to  the  general  statement 
which  has  been  made  of  it,  at  least  it  may  be  collected  that 
the  indictment  there  pursued  the  exact  description  of  the 
offence  in  the  statute ;  whereas  here  there  is  a  variance  even 
in  that  respect.  It  is  said,  that  the  agreement  in  term^ 
might  be  such  as,  if  stated,  would  convey  no  information  to 
the  Court  as  to  the  object  of  it:  but  in  whatever  terms  it 
were  conceived,  if  the  object  of  it  were  really  such  as  to 
bring  the  case  within  the  meaning  of  the  statute^  there  could 
be  no  difficulty  in  shewing  that  by  proper  averments.  For 
example,  if  the  agreement  by  the  journeymen  were  "  to 
meet  in  a  club  at  a  public-house  for  certain  objects/  the 
mere  meeting  there  in  pursuance  of  such  agreement  would 
not  convey  any  information  as  to  any  object  within  the  pro- 
hibition of  the  statute :  but  if  it  were  also  shewn  that  there 
was  a  mle  of  the  club  that  the  journeymen  should  meet 
there  for  the  purpuse  of  controlling  their  masters  in  their 
trade,  the  conviction  ought  to  go  on  and  incorporate  that 
rule  with  the  object  of  the  meeting;  for  that  would  be  a 
part  of  M^  agreement,  fn  all  instances  where  jurisdiction  is 
given  to  inferior  magistrates,  in  certain  cases,  it  is  necessary 
that  the  Court  should  see  that  they  do  not  exceed  that  juris- 
diction. The  statute  in  question  gives  the  magistrates  a 
summary  jurisdiction  to  repress  agreements  by  journeymen 
for  contrallhif  their  masters  in  their  trade ;  they  should  there- 
fore have  stated  what  the  agreement  was,  in  order  that  the 
Court  might  see  whether  it  were  an  agreement  for  controll- 
ing the  masters  in  their  trade,  within  the  meaning  of  the 
statute.  'And  it  is  necessary  to  shew  a  criminal  object,  as 
Well  as  a  criqiini^  intent.    The  only  exceptioa  that  occurs 
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to  me  to  the  general  rule  is  in  the  case  of  higb  treason, 
where  the  crime  lies  in  the  intent ;  but  there  die  overt  act, 
by  which  that  intent  was  manifested,  must  be  stated; 
though  if  that  overt  act  consisted  of  a  letter,  the  cauteots 
of  ii  need  not  be  3et  forth-  But  here  the  offeoce  do^s  not 
consist  in  intent  merely;  It  is  i^t  enough  that  the  agree- 
ment  should  he  for  the  purpou  of  controlling,  that  is,  tsUh 
ixittnt  to  control ;  but  it  must  be  entered  \uio for  cmirollingy 
that  is,  for  effecting  that  object;  aqd  I  cannot  say  that  this 
was  such  an  agreement,  without  seeing  what  it  was. 

The  other  Judges  inclined  to  the  same  opinion*  but  ex- 
pressed some  doubt  upon  the  case,  grounded  on  the  j^nthority 
oi  Rex  V.  Fuller  J  and  particularly  on  thatpf  fr^pT*  Moor% 
end  others,  which  not  having  been  fully  stated,  they  wjihed 
to  have  an  opportunity  of  looking  at  it;  though  they 
observed,  that  at  any  rate  tfie  conviction. in  this  case  had 
not  pursued  the  very  words  of  the  act,  which  in  cases  where 
a  summary  form  was  given^  was  at  least  the  safest  way. 
The  case  therefore  stood  over  for  this  purpose  till  SaXurday, 
i^hen 

Lord  Ellen  BOROUGH,  C.  J.  said,  that  they  had  looked 
into  the  case  of  The  King  y.  Moors  0nd  others  (a),  which 
had  been  referred  to  iq  the  argument,  and  they  were  all  sativ 
fied  that  the  opinion  ^bich  they  had  before  formed  was 
light.  That  the  case  cited  had  turned  upon  the  particular 
wording  of  the  act  of  the  37  Geo.  3,  c.  123, 

Conviction  quaahed, 

(«)  Vkle  aDte,i|i9. 


The  Kino  against  Rv$a£i.L. 


A^apironer  'T^HE  defendant  was  foand  guilty  at  the  last  assizes  at 
side  o^a  public  Extter,  upon  an  indictment  for  a  nuisance,  which  stated 
street  in  a  city,  ^\^^x  he,  before  and  at  the  times  after  mentioned,  was  and  still 

before  hu  .  .  ^    ,.  _  ' 

warehouses,  is  is  proprietor  of  divers  waggons  for  conveyance  for  hire  of 
loading  his*  "°*  goods  of  others,  to  and  from  Exeter-,  and  being  such  pro- 
vaf^ons  for  Be-  prietor,   hcj  with  force  and  arms,  on  1st  of  Januarv.  1802. 

veralhoursata  ^  »         '  jf  i 

time,  both  day  ' 

and  nii^ht.  and  haying  one  varron  at  leait  usitaUy  itaiidi»ir  before  his  war^KMises,  so  tMt  M 
•arriage  could  pat>  on  that  side  of  the  street,  and  sometimes  even  foot  passeo|^rs  were  in- 
commo  ^ed  b>  cumbrous  goods  lying  on  the  ground  on  ihe  same  side  ready  for  loadiogt  is  10- 
^idnble  for  a  public  ira|ian«Ss  altboogli  tbere  were  ffoom  far  two  carrisgis  to  pass  ob  dw  ofipo- 
site  side  ot  the  sUect. 

aad 
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«Qd  on  divers  other  days  and  times  between  that  da}^  and  the        1805. 
8th  of  Jantfory,  180S,  in  the  parish^  &c.  in  the  city  and     i-iTT* 
county  aforesaid,  without  any  just  cause  or  excuse,    but       aj^ain$% 
wrongfuHy  and  unlawfully,   did   cause  and  permit  divers,      Ro»»w»if* 
viz.  60    waggons    to  stand   and    remain  for  a  longtime, 
▼iz.  ten   hours  on    each  Aty  before  his  warishouse^  situ^ 
ate   in    a    public   street    and  highway,  called  SouthgatC' 
street,  within  such  parish,  city,  and    county,  and   divers 
cumbrous  and  other  parcels,  which  had  been  conveyed,  or 
were  intended  to  be  conveyed,  in  such  waggons,  to  lie  - 
daring  such  time  scattered  about  such  public  street,  to  the 
great    hindrance,  impediment,  and  annoyance  of  all  his 
Majesty's  subjects  passing  arti  repassing  such  street,  8cc« 
The  8d  count  charged,  that  the  defendant  permitted  divers 
waggons  to  stand  in  the  said  public  street  and  highway,  and 
there  to  remain  before  his  warehouse /or  a  long  and  unrea^ 
ionabk  timtj  viz.  8lc.  by  which  the  King's  subjects  were 
daring  that  time  much  impeded  and  obstructed,  &c.    There 
was  a  third  count  for  similar  nuisances,  from   the  8th  of 
January  to  the  day  of  the  presentment.     It  appeared  at 
the  trial  before  ThomsMj  B.  that  one,  or  two,  and  sometimes 
three  large  waggons  of  the  defendant,  were  for  several  hours,      r  423  1 
both  day  and  night,  standing  in  a  street  57  feet  wide  before  his  ' 

warehouse,  and  usually  occupied  one  half  of  the  street,  so 
that  no  carriage  could  pass  on  the  opposite  side,  the  gutter 
being  in  the  middle  of  the  street.    That  the  waggons  were 
loaded  and  unloaded  in  the  street,  and  the  packages  thrown 
down  on  the  same  side  of  the  street,  sp  as  frequently  with 
the  waggons  to  obstruct  even  ibot  passengers,  and  oblige 
them  to  crQss  the  gutter  to  the  other  side.     It  was  contended 
on  the  part  of  the  defendant  at  the  trial,  that  it  was  not 
every  pablic  inconvenience  which  was  a  nuisance.     That 
partial  obstructions  of  this  Itind,  which  arose  out  of  the  ne« 
cessary  means  of  carrying  on    trade  and    bussiness  in  a 
populous  city  having  narrow    streets,   and  the   access  to 
bouses  necessarily  confin<*d,  did  not  constitute  a  nuisaace, 
the  public  passage  not  being  Impeded,  though  narrowed  by 
sach  partial  obstructions.     That  the  same  thing  happened, 
though  in  a  less  degree,  in  the  necessary  carriage  of  goods 
to  and  from  every  tradesman's  shop  in  a  street ;  and  it  was 
sufficient  if  no  unreasooabJle  time  were  consumed  in  the 

loadirjji^ 
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1805.         loHdiiicf  or  unlonding  of  the  goods.    That  scaffoldtagt  erect- 
T*Se  Kf»       ^  ^^  ^^  street  before  houses  under  repair,  stood  upon  the 

^fffuhrst  same  plea  of  necessity,  though  the  passage  were  thereby 
Rfsselc.  greatly  obstructed  for  the  time.  And  the  same  reasoning 
applied  to.  carriages  stopping  before  the  doors  of  inns  and 
other  places.  The  Jtarned  Judge,  bowercr,  left  the  case  to 
the  jury  upon  the  wjiole  matter,  and  they  found  the  de- 
feudant  guilty.  Aud  now  the  defendant  being  brought  op 
to  receive  judgment^ 
I  429  ]  j^  Soticiior  General,  Praed,  Serjt.  atid  Dampicr  spoke 
in  mitigation.  They  did  not  deny  that  tlie  carrying  on  the 
business  in  the  street,  as  had  hitherto  been  done,  in  the 
manner  proved,  was  a  nuisance.  But  they  etideavoured  to 
distingiiish  between  a  systematic  course  of  carrying  on  the 
defendant's  business  by  loading  and  unloa'^ing  his  waggons 
as  a  matter  of  course  in  the  street,  and  the  doing  it  only 
occasionally  when  the  press  of  business  in  so  large  a  con* 
^ero  OS  that  carried  on  by  the  defendant,  who  was  the  prio- 
cipal  waggoner  in  the  west  o(.Engiand,woid  whose  establish* 
inent  in  trade  whs  npon  the  largest  scale,  was  such  as  to 
oblige  him  to  do  so  for  want  of  room  in  his  yard  within  the 
scite  of  his  warehouses.  And  they  offered,  on  the  part  of 
the  defendant,  to  nndertake  4hat  in  future  he  would  never 

^  .  have  more  than  one  waggon  at  a  time  standing  in  ibe  street, 

and  that  only  during  the  time  necessarily  consumed  in  load* 
ing  and  unloading  it. 

Lensy  Serjt.  and  East  for  the  '  prosecution  (and  Clapp  wai 
with  them)  contended,  that  the  defendant  was  not,  entitled 
.to  carry  on  in  the  public  street  any  part  of  his  business, 
however  large  in  itself  and  inconvenient  to  be  carried  on 
within  his  own  premisses;    and' said  that  the  prosecutors, 
who  had  a  publie  duty  to  perform,  could  not  enter  into  such 
an  agreement  as  (hat  suggested^  which  left  the  defendant  to 
judge  of  the  necessity  of  using  the  stjreet  for  carrying  on  bis 
business,  and  was  in  truth  consenting  to  the  continuance  of 
the  very  nuisance  complained  of,  though  in  a  lesy  degree 
than  what  had  before  existed.     That  thi^  was  the  same  sort 
of  claim  on  the  part  of  the  defendaitt  as  was  some  lime  ago 
set  up  by  the  conch-makers  in  Long  Acre,  who  were  desirous 
of  placing  their  carriages  out  in  the  street  before  their  shops 
[  4S0  ]     for  public  view  :   but  finding  that  they  had  no  snch  right  to 
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use  the  public  highway,  they  desisted,  ant?  now  exhibited         J^OS. 
their  carriage!  by  opening  the  fronts  of  their  shops.     They      ji^^'king 
stated,  that  the  sole  objt^ct  of  the  prosecotion  was  to  pr«-        cf^diun 
vent  a  repetition  of  the  nuisance. 

The  Cournhen  said,  That  it  should  be  fully  understood 
that  the  defendant  could  not  legally  carry  on  any  part  of 
his  businesB  in  the  public  street  to  the  annoyance  of  the 
"public.  That  the  primary  object  of  the  street  was  for  the 
free  passage  of  the  pnblic,  and  any  thing  which  iini)eded 
that  free  passage,  without  necessity,  was  a  nuisance.  That 
if  the  nature  of  the  defendant's  business  was  such  as  to  re- 
<^uire  the  loading  and  unloading  of  so  many  more  of  hui 
Vaggons  than  could  conveniently  be  cor.tained  within  his- 
own  private  premisses,  he  must  either  enlarge  his  premisses, 
or  remove  his  bastaess  to  some  more  convenient  spot:  but 
the  Court  could  not  be  parties  to  any  compromise  for  hi« 
using  the  street  as  his  own  for  any  part  of  his  business. 
That  this  was.a  species  of  nuisance  to  be  found  in  many 
other  places,  .and  was  fit  to  be  suppressed  ;  iind,  therefore, 
they  directed  tiiat  the  defendant's  recognizance  should  be 
taken  for  his  appearance  in  Michaelmas  term  next,  if  called 
upon,  to  receive  judgment ;  aad  that  either  party  shonid  be 
at  liberty  to 'make  affidavits  as  to  what  had  been  done  to 
abate  the  nuisance  in  the  mean  time. 


[431] 


The  KiXG  against  Co  go  an  and  Another.  Saturday, ' 

9  Ma^  25111. 

nnHE  Solicitor  General  and   Tf^ood  applied  for  a  TTZ^/^r/a-  A  maiiffamiif 
"^   mus  to  the  lord  and  steward  of  the  manor  of  Laitham  i^J  '.Vwd""? 
Billets  to  admit  Mr.    Williams  to  a  copyhold   tenement  »["»"«*■  *o  a^ 
within  the  manor,  which  his  father,  .to  whom   he  was  heir  copyboui  tec«- 
at  law,  was  entitled  to  as*a  purchaser;  but  the  father  had  n>«o^^]?o  h««* 

*  prima  JaciB 

died  before  admittance  (a).    And  they  referred  to  Rex  v.  iczaituic,  in 

order  fo  enihle 
him  to  try  \\\% 
Tight,  thoufcb  equity  bad  berore  refused  to  compel  the  lord  to  admit  him,  for  wiint  of  hn  tliew* 
ioc  AR  •quitable  ri|[ht  to  the  property ;  but  ir  there  be  a  claiiQ  of  a  previous  fiiu:  due  to  the 
lord  in  respect  of  the  ancestor  rrom  wh.im  tb«  party  claims,  the  rule  wiU  ooly  be  granted 
oa  payment  of  such  ftne  or  fioet  as  shall  be  due. 

(a)  Where  the  ancestor  bad  been  admitted,  the  Court*  to  Rex  «.  Reonett, 
1  Term  Rep.  197,  refased  a  mnai/atniis  Xo  admit  the  heir  at  law,  since  he  had 
as  complete  a  UUe  witbOHt^  ei  with  admituace,  aia^alott  all  the  world  but 
tltt  lord. 

The 


{^^) 
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J 805.         Thf  lord  ofths  Manor  of  Htndon  (6),  where  it  was  grant« 
The  Krir^     ^^>  ^°^  ^^  ^^^  constant  practice  of-  this  Court  in  like  cases, 
•gainu       to  enable  a  party  to  try  bis  legal  right. 

•ad  Anolber.       P^^^  and  Marrt/at,  on  shewing  cause  now,  referred  to 

fViUiams  v.  Lord  Lonsdale  (c),  where  the  same  title  was  ia 
dispute  in  the  time  of  a  prior  lord  of  this  manor  ;  in  which 
the  right  of  this  Court  to  grant  a  mandamus  in  tliese  cases 
was  much  questioned :  and  where  finally  the  Lord  Chao* 
cellor  refused  to  interfere  on  behalf  of  the  party  now  apply- 
ing, on  the  ground  that  his  father  was  only  a  trustee,  and 
and  there  was  no  person  existing  for  whom  he  could  claim 
to  be  admitted. 

Lord  Ellbubobouoh,  C.  J.  said.  That  be  was  aware 
that  the  power  of  this  Court  to  grant  a  mandamus  to  admit 
to  a  copyhold  had  been  questioned  on  the  other  side  of  the 
hall ;  yet  the  Court  having  for  many  years  past  been  in  the 
habit  of  granting  such  writs  upon  a  sufficient  |>rfiiuiyanV 
title  made  out  on  the  part  of  the  person  applying,  he  could 
not  doubt  their  power  in  that  respect.  That  he  had  him- 
self, when  at  the  bar,  frequently  obtained  such  writs,  in  two 
^r  three  instances,  against  the.  noble  Lord  who  had  been 
named  (Lord  Lonsdale)  to  compel  him  to  admit  tenants  to 
^opyholds. 

The  defendants*  counsel  then  saidj  That  they  did  not 
snean  to  deny  the  pov^r  of  the  Court  (which  had  been  ex* 

f  ercised  in  a  very  recent  instance  (a)  since  the  case  of  WiU 

tiams  ¥.  Lord  Lonsdale)  to  grant  such  a  mandamus,  where 
the  party  applying  could  make  out  a  fair  title;  but  this  they 
denied  could  be  done  by  Mr.  Williams  in  the  present  case: 
and,  therefore,  there  was  no  more  reason  for  this  Court  to 
interfere  than  for  the  Court  of  Chancery,  which  had  already 
refused  a  similar  application  on  the  ground  of  defect  of  * 
right ;  but  at  any  rate,  they  observed,  that  there  was  a  pre- 
Tioos  fine  due  to  the  lord  in  respect  of  the  father,  who  ought 
to  have  been  admitted  under  the  terms  of  the  surrender,  in 
right  of  whom  the  present  applicaat  claims. 


(«)  %  Term  Rep.  4S4.  (b)  3  Vei.  jon.  7<i>4. 

*  (c)  This  was  a  nMndamm  ^rmated  (0  the  Dake  of  Lteds  to  admit  Bfr. 
CoooUr*  for  the  purpose  of  enabliof  him  to  try  his  title  to  eeitain  castonary 
teoemeatt  la  the  manor  fli  Walcefleld  to  Yorkshire,  for  which  he  anerwanU 
brought  aa  id^olaisat.    FiMi  Roe  4.  Conolly  o.  Vemon,  %  Sasl^  51. 

Lord 
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Lord  EllbnboroooHi  C.  J«    The  case  in  Ftsey  proceed*        1809. 
ed  upon  the  ground  that  there  was  no  equity  in  the  party      ThcKtrf 
applying  to  the  Court  of  Chancery  to  induce  that  Court  to       agaHnU 
interfere ;  but  it  was  there  considered,  that  the  legal  estate   ^Jf^iotWh 
was  in  the  tnistee,  whose  heir  now  applies ;  and  that  is  snf* 
ficient  for  us  to  act  upon  in  giving  him  an  opportunity  of 
trying  his  titie^  which  is  all  that  the  admission  will  enable 
him  to  do.     Therefore^ 

Per  Cyriam,  upon  Mr.  fFiUiami  nndertaking  to  pay  such      (  4SS  ] 
fine  orjincs  a  s  shall  be  d  ue  to  the  lord. 

Rule  absolute  for  a  mandamu84 


PitiCE,  Bart,  and  Others  against  Woodburnb.       m!^^. 

rr^HE  venue  in  an  action  for  goods  sold  and  delivered^  Though  tbeve* 
was  iatii  in  Loudon^  and  was  changed  to  Lancashire  bjMhe  defend^ 
upon  the  uifual  affidavit,  that  the  cause  of  action,  if  any,  •ntupoaafaifg 
arose  there,  and  not  in   London  or  elsewhere  out  of  the  pUiotiff'canoos 
coMM/y  0/ Lancaster.     The  plaintiffs  afterwards  obtained  a  {h|!*4>nn^***  ** 
rule  nisi  to  discharge  the  rule  for  changing  the  venue^  upon  where  it  wm 
an  affidavit  that  the  plaintiffs  received  an  order  Irom  the  oiftheliroaS''' 
defendant  at  Lancaster  to  send  goods  to  him  thither  from  «ndertakm|c  to 
London  by  the  first  Lancaster  ship;*  in  consequence  of  endeDctiacbtl 
which,  the  goods  which  were  the  subject  of  the  action,  were  ^^^^T* 
shipped  on  board  the  fiTni  Laucaster  ship  which  lay  oSGrif' 
fin\  wharf,  in  the  county  o/"  Surry  j  which  goods  were  since 
acknowledged  to  have  been  received. 

Littledale  shewed  cause  against  the  rule,  and  objected  to 
it,  because  it  sought  to  bring  back  the  venue  to  London^ 
without  the  usual  undertaking  by  the  plaintiffs  to  give  mate* 
rial  evidence  in  that  county  (a). 

Burroughs  contra,  mentioned  Cailland  v.  Champion  (6) 
as  in  point  as  to  the  plaintiffs'  right  to  bring  back  the  venue 
where  it  had  been  removed  upon  a  false  affidavit;  and  also 
referred  to  Collins  v.  Jacobs  (c),  and  Herring  y.  Durans  (d)^ 
to  the  same  effect :  but  he  said.  That  the  plaintiffs  could 

(«)  Hit  Watkint  v.  Towers,  z  Term  Hep,  275.        C*)  7  Term  Rep.  aoc. 
(c)  3  Bof.  ct  PuH.  579*  id)  I  Will.  178. 

sot 
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not  undertake  to  give  niftterial  evidence  in  XK>iidon,  where 
flie  venue  wa»  first  laid,  because  the  cause  of  action  arose  in 
a  third  county,  namely,  Surrjf, 

Lord  ELLBNUoaouGH,  C.  J.  The  plaintiff^  have  brought 
this  difficulty  upon  themselves,  by  having  laid  their  venue  at 
first  in  a  wrong  county,  where  no  part  of  the  cause  of  aclioa 
arose;  which  prevents  them  from  giving  the  usual  under- 
taking always.required,  to  enable  a  plaintiff  to  bring  back 
tlie  venue  after  it  has  beifn  changed :  and  suoh  Wmg  the 
general  rule,  it  is  better  to  abide  by  it ;  otlierwise  wc  shall 
have  to  tiy  every  cause,  on  a  motion  to  change  the  venues 
and  there  must  be  a  rule  to  sliew  cause,  instead  of  a  rule 
absolute  in  the  first  instance  to  change  the  venue.  There- 
fore,  as  the  plaintit^fs  cannot  undertake  to  give  material  evi* 
dence  in  the  county  where  the  venue  was  f\rst  laid, 

Per  Curiam^  Rule  discharged. 


Slatnrday^  FoRTY  agaiflBt  ImBER. 

Mas  25^**» 

Where  the dc*  xN  replevin,  the  plaintllT  declared  for  taking  his  goods  oa 

pi^TmaeT  ^  ^'^e  29th  February,  J80i,  in  his  dwellihghouse  at  the 

cAffnizance  for  parish  of  St.  Mary,  Roihtrhilhe,  in  the  county  of  Si«rry. 

quarter's  rent  m  The  defendant,  1st,  Made  cognizance  as  bailiff  of  TAomos 

f^*^""'""*!*''  An(ler$on  and  Jane  his  wife;  and  becaus^the  plaintiff  for  a 
lesed  that  for  '  *^ 

a  Ions  lime,  vis.  long  space  of  time,  viz.  '  for  l^o  years  and  a  quarter  next 
InVrquaTur,  ^^^^^^  ""d  ending  on  the  25th^f  December j  I80S,  and  from 
endiucac  thence  until  and  at  the  said  time  when,  &c.  held  and  en* 

1 8a  ^]  the  plain- joyed  the  said*  dwelling-house  in  which,  &c.  'as  tenaot 
tiff  held  and  en-  x\m^of  to  *  the  said  r.  A.  and  Jane  his  wife,'  by  virtue  of  a 

joyed  the  pre-  ./      .       ,       .  ^ 

jaiflfcsastcsaut  ^  certain  demise  tlicreof  theretofore  made,' at  and  under  a 
ImirturoU^'  certain  yearly  rent,  viz.  the  yearly  rent  of  SO/,  payable 
ceHuin  demise,  quarterly,  viz,  on  25th  of  it/arcA,  &c. ;  and  because  6?/.  10*. 
the  plaintiff  of  the  rent  aforesaid  for  the  said  space  of  two  years  and  a 
i.ieaded  lobar,  quarter,  ending  on  the  Said  ^5ih  of  Deeember,  in  the  year 

th:it  he  did  Bot        .  ..  , 

hold  and  erjoy    aforesaid,  8cc.  were  due  and  in  aVrcar  from  the  plaintiff  to 

!enuS'iS,'f"  »he  «'^"^*1  ^'-  ^-  and  J^"^  '^i*  wi^,  he  distrained  and  avowed 
(o  A.B.  by  vir-  the  taking  as  a  distress.     The  defendant,  li^dly.  Made  coj^oi* 

tnoofthesup.  ■  ^  .  *        J*  o 

powed  demited 

ma^it  tiformuy  it  ii  lUfBaient  to  entitle  the  defeudaDt  on  a  verdict  on  such  iiiQe»  if  be  proved  that 
the  plaintiff  held  of  A.B,  from  the  2  jd  %X  October,  itoi,  and  to  regorsr  for  two  years'  rea':. 

♦[  435  J  xaocc 
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zance  as  bailiifto  T.  Anderson  atlone^  and  avojed  in  taking        ISOA. 
in  like  auir.Rt'r  for  rent  in  arrear  under  a  holding  from  him,        y^Trr 
5cil y,  The  defendant  made  cognizance  as  bailiff  to  T.  Andcf'^       a^mimi^ 
son  and  Jane  his  wife  ;  and  because  one  M.  Mitchell  for  a       !«**• 
kuLT  tiuiei  viz,  for  two  years  and  a  quaiter  next  before  and 
ending  on  the  said  25th  of  December,  1803,  and  from  thence 
nutil  and  at  the  said  time  when^  Sec.  held  and  enjoyed  the 
said  dwelling-house,  in  which,  &c.  as  tenant  thereof  to  the 
said  r.  A.  and  Jane,  by  viitiie  of  a  similar  demise  from 
them  to  him  ;  and  because  6?  /.  10s.  of  the  rent  for  the  said 
two  years  and  ^  quarter^  ending  as  aforesaid  on  the  said 
S5ih  December^  1803;  &c.  were  due  and  arrear/roiw  Mc  sa/J 
N.  Mitchell  to  the  said  T.  A.  ^iid  Jane,  he  avowed  the  taking 
as  a  distress.    The  plaintiff  itk  his  plea  in  bar  to  the  first 
cognizance,  pleaded  That  he  did  not  hold  and  enjoy  the  said 
dwelliag«hoase  in  which,  8lc.   as  tenant  thereof  to  the  said 
T.  Anderson  and  JanCy  his  wife,  by  virtue  of  the  supposed 
demise  thereof  in  tiie  »aid  first  cognizance  at  and  under  the 
supposed  yearly  rent  in  that  cognizance  also  mentisned,  in  * 

manner  and  form  os  there  alleged,  &c. ;  and  pleadeti  like 
pleas  in  bar  to  tlie  other  two  cognizances;  on  which  issues 
were  joined.  At  the  trial  before  Heath,  J.  at  the  last  King* 
s/on  assizes,  it  appeared  that  the  premisses  had  been  once 
holden  by  N.  iliiVcAr// 'mentioned  in  the  third  cognizance  as  [  458  3 
tenant  to  one  Standfagi,  under  a  lease  for  seven  years  from 
1798,  at  35/.  a-year;  and  Mitchell  underlet  td  Forij/  the 
plaintiff,  who  was  in  possession  before  and  at  the  time  of 
the  conveyance  to  Anderson  and  his  wife.  The  title  of 
Anderson  and  his  wife  to  the  premisses  vas  established  uTi- 
der  a  conveyance  to  them  in  fee  from  Standfast,  by  lease 
and  release,  dated  2Sd  and  23d  of  December ^  1801,  in  which' 
the  premisses  were  described  as  then  in  the  tenure  or  occu* 
pHtioi>.of  the  plaintiff  as  tenant  at  will.  It  was  thereupon 
objected  by  the  plaintiff's  counsel,  that  ^he  avowry  for  two 
yeHfs  and  a  quarter's  renit,  ending  at  Christmas^  1803,  upon 
•(:  aliej^;ed  tirnancy  of  the  plaintiff  to  Anderson  and  his  wife 
f<M  t!)Ht  period,  was  disproved  by  the  evidence,  which  shew* 
c<i  I  Mat  the  holding  under  Anderson  and  his  wife  only  com*  - 
ir.chced  two  days  before  Christmas^  J80I  ;  and,  consequent- 
ly«  the  plniniiff  could  not  be  said  to  have  holdrn  and  enjoyed 
uauer  a  demise  from  them  for  two  years  and  a  juMrters  end- 
ing 


vis  <:Asiss  in  easier  TEtiiH, 

i8d5.        \ng  nt  Oirhtmas  I80S;  neithet  c  juM  ^o  much  rent  be  iui 
FojiTY        ^^  them  ;  and  that  th^  traverse  toomprebeDded  the  enfoyment 
mgMinii       as  well  as  the  hoidiDg  medo  ei  forma  as  alleged  in  the  several 
*■*•••       cognizances  ;  and  a  verdict  was  t^ken  fcr  the  plaiatiff,  with 
nominal  damages-,  with  liberty  to  move  id  set  it  aside  and 
enter  a  verdict  for  the  defendant,  if  the  Codrt  should  be  of 
opinion  with  him  upon  the  point.     A  rulefitst  waa  accord- 
ingly obtained  for  that  purpose  dn  a  former  day,   whea 
Lawrence^  J.  obt^rved,  That  nothing  appeared  to  9he#  that 
two  years  and  a  quarter's  rent  might  not  be  due  to  Anderson 
and  his  wife  ;  for  the  conveyance  to  them  being  before  the 
Christmas  quarter-day,  the  rent  of  the  MichacbnaM  quarter 
preceding  would  be  incident  to  the  revenion* 
{  437  J  JLawes  shewed  cause   against  the  rule,  and  contencled, 

Thai  the  allegation  in  the  defendant's  cognizance  und 
avowry,  that  the  plaintiff  for  two  years  and  a  quarter^  end- 
ing at  Christmas  1 80S)  held  and  enjoyed  the  premisses  as 
tenant  to  Anderson  and  his  wife,  taust  be  proved  to  tht 
extent  to  which  it  was  alleged^  the  plaintiff  by  his  pleaia 
bar  having  traversed  the  holding  and  enjoying  moAi  ttformA^ 
both  of  which  were  material.  At  common  law  the  avowry 
was  entire  \  and  the  title  roust  have  been  set  out  and  proved 
fts  laid ;  and  even  since  the  stat.  li  Gto.  9,  c.  19,  the  sub^ 
stance  of  the  title  must  be  stated.  Where  time  or  a  sum 
certain  is  material  to  be  alleged,  they  may  be  traversed  (a) 
though  laid  under  a  via.  (6)  :  a//frf  where  the  whole  kid  is 
immaterial  (c). 

GarroWy  BayUf^  Serjt.  and  Richardsony  contra,  were  stop* 
pcd  by  the  court. 

lofd  ELLBNBOaouR,  C.  J.  It  is  unnecessary  to  revert  to 
cases  before  the  statute  of  the  1 1  Geo.  %  t.  1%  r.  2^,  which 
meant  to  relieve  landlords  from  the  difficulties  which  tbe^ 
before  laboured  under  io  making  avov^ries  for  rent|  tvA 
gives  the  avowry  and  cognizance  in  as  general -ferms  ai 
pouible;  and  there  has  been  no  case  since  that  statute 
vrhere,  if  it  turned  out  that  less  rent  was  dne  than  the  de- 
fendant had  avowed  for,  he  has  not  been  holden  to  be  en* 
titled  to  recover  for  so' much  as  was  due:  it  is  the  cdnstaot 


(«>  8yBiiit<nis  v»' KaoYi  3  Term  Re|>.  6j. 

\h\  VidM  GrimwcxKl  v.  BimU  $  Term  aep.  4^0* 

fi)  Oiteroa  a.  Rosers^  1  Saiuia.  M^ 
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practice; 
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practice;  aiul  here  too  the  defendant  ha»  made  cognizance  1803. 

for  rent  due  under  ilie  tenancy  of  *  Mitchell  during  tlie  same  Fortt 

period ;  and  there  is  nothing  which   proves  the  holding  an  agaitui 

enjoyment  out  of  him   but   what  proves  it   to   be  in  the  !*»*■• 
plaintiff.                                                                                               •  L  438  j 

Per  Curiam,  Rule  absolute  (a). 

(m^  Fide  HarrUra  v.  Bafnby,  5  Term  Rep.  248 ;  where  the  avowant  on 
an  avowrjr  for  iialf  a  yoM**  reat»  had  ji^d^meot  for  a  quarter  ool/y  whieh  was 


The  Bailiffs,  Burgesses,  &c.  of  Tewkesbuet         iJl"^??h 

as:ainst  Diston. 


May  £7 til. 


"o 


npHIS  was  an  aelion  on  tlie  case ;. and  the  first  count  of  the  An  action  on 
declaration  s^iated,  that  the  plaintiffs  on  1st  of  October,  owner«*ofa* 
180S.  and  loni?  before,  were  lawfully  possessed  of  a  certain  ™*f't«»N  who 
market  holden  in  Tewkeshurt/  on  every  Wednesday  through-  t4vtrishtoftoU 
oot  the  year  (except  on  Christmas- da i/  when  it  happens  on  a  brouihTinta 
JFcdne$day)  for  the  huy\n<^  and  sellini^  of  corn  and  strain,  the  market  to 

j^u  J  n         M-  1    *  J»k*u  '  he  fold,  and 

and  other  goods  usoally  soid  \n  markets  ;  and  that  by  reason  there  loid:  a^- 
thereof  (a)  they  vrere  of  right  .entitled  *to  a  reasonable  toll  ]^^f^^^^\^s 
fifall  corn  and  grain  brought  into  the  said  market  to  be  sold,  tending  to  de-"^ 
and  there  sold  on  any  sUch  market-day,   not  being  corn  or  ('hel^o'i?"' ^^ 
qratn  tftld  in  the  said  market  by  any  freeman  of  the  borough:  fr«uduicoajr 

i_  •         1*  .1  »       r  11  Jxjught  corn  in  I 

nor  ibe  corn  or  gram  ot  any  other  person  lawfully  exempt  thenurkecby 

from  the  payment  of  such  loll,  one  peck,  viz.  two  crailons  .**"^P'e»  know- 1 
■^  "^  »  I         '  ci  ngihat  the 

c^maaojiiy  waa 


p;&yiaf;  the  toll  on  demand  after  wards,  when  (he  corn  was  delivered  to  the  defendant '  {q' °l^ 
tame  borough,  hnt  one  of  the  niarkv^i :  for  nvn  constat  that  the  corn  would  othtrwise  hav*. 
brought  into  the  marker,  or  that  the  defendant  did  an/  act  to  induce  the  owner  of  it^ 
ht'tuz  it  there  In  the  fint  instance.  "^'  <o 

Neither  will  the  fact  of  sudi  purchase  by  Rample  !n  the  market,  though  coupled 
■ubtequent  delivery  out  of  the  markeii  sustain  a  count  for  toll  at  for  corn  broq$ht  in    ^'^^  ^^ 
kct  and  there  sold,  •  to  ^^*  mar- 

*r  430  1 
(u)  It  having  been  admitM  in  argiiment  by  the  plaintiffs*  counsel,  thnt         L  ^  ^  4 

toll  was  not  incident  to  a  fair  or  niarkct,  but  was  agaimt  common  ri^ht, 

thongh  the  owner  of  the  franchise  might  claim  reasonable  toil  by  graut  or 

prescription,  it  was  asked  by  one  of  the  Judges,  in  the  course  uf  the  argu- 

iiieot.  How  the  plaintitft  could  <icc!are  that,  byf0k%on  of  their  posseaion  of 

ttie  inari&ut  they  were oi  right  entitled  to  a  re^%lable  toll?  to  which  it  was 

answered,  Thk^  this  wa«  tlie  common  form  of  declaiing;  and  reference  was 

made  to  Drake  w.  W  iggleswortb,  VVillcs,  654,  ard  10  other  cases  collected  by 

Mr.  Seijt.  Williams  in  his  note  to  Corytouv.  Liihebye,  i  s^auud.  113,  a,  and 

fc.'Jv  Vernon  v,  Goodrich,  i  Stra,  5. 

Vol,  VI,  Z  and 


V. 


•      » 


•4  Sk- 
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1805*         and  oue  quart  of  and  for  every  48  boshek  of  corn  or  graiDi 

Th"B^fr      ^^^^*   bushel  containing  nine   gallons    of  corn   or    grain, 

&c.  of   '    brought  within  the  said  market  <o  be  sold^  and  there  aold, 

TxwKttBVRT  ^^nj  so  in  proportion  for  a  greater  or  lesser  quantity  than  48 

DrrroK.       bushels;  yet  the  defendant,  well  knowing  the  premisses, 

but  fraudulently  und  maliciously  inttnding  to  injure  the 

plaintiffs  in  this  behalf,  and  to  defraud  and  deprive  them  of 

thiir  toll,  Bod  to  hinder  them  from  enjoying  the  benefit 

§  and  profits  of  their  said  market  in  so  ample  and  beneficial 

m  manner  as  of  right  they  ought,  on  Wednesday  the  17th  of 

Nnt,  1S02  (being  such  market-day)  the  defendant,  not  being 

a  freeman  of  the  borough,  nor  a  person  legally  exempt  from 

the  payment  of  toll,  wrongfully,  injuriously,  deceitfullyi  and 

fraudulently  did  buy  in  the  said  maiket  in  Tewkesbury  from 

*   "^l  one  John  Dobbins  {J',  D,  not  being  a  freeman,  &c.  nor 

j     '  /  legally  exempt  from  th«  payment  of  toll)  96  bushels  of  wheat 

^      .  *  *        by  sample^  i,  e.  of  the  same  and  like  quality  with  a  small 

j>  ^  parcel  of  wheat  which  the  said  •/.  I),  then  and  there  pro* 

duced  to  the  defendant  and  as  for  a  sample  of  the  said  wheat 

to  bought  as  aforesaid ;  the  said  wheat  so  bought  as  aforesaid, 

or  any  part  thereof,  not  being  in  the  said  market  at  the 

time  of  tbe  sale,  nor 'brought  by  the  said  J»  D.  into  the 

^L*. '  said  market  to  he  there  sold,  and  there  sold ;  anti  the  de* 

.;^ii  ^^*s^        fendant  well  knowing  that  the  said  last-mentioned  wheat 

MgJT'^ "     C  ♦iO  3      bad   not   been   brought  to  the  aaid   market   to    be  tbcrc 

7  sold,  and  was  not  in  the  said  market  at  the  time  "of  his 

,V,  buying  thereof;  whereby  the  plaintiffs  were  prevented  from 

-^  •^  taking,  and  did  not  nor  could  take  the  toll  due  to  them  as 

'  ^  >  aforesaid  from  and  out  of  the  said  last-mentiotied  wheat,  as 

*;^  they  might  and  should  have  done  if  the  ^ame  wheat  had 

been  brought  and   placed  in  the  said  market  by  the  said 
P^  J.  D.  to  be  there  sold;  but  lost  and  were  deprived  of  tbe 

tame  toll,  and   could  not  have  and  enjoy  their  said  market 

and  tolls,  &c.  in  ko  ample  and  beneficial  a  manner  as  of 

l/j  *  right  they  ought  to  have  had,  8tc.    The  second  count  only 

W  *  Yaried  from  the  first  by  alleging  that  tli'e  96  bushels  of  wheat 

\  were  bought  by  sample  (without  any  explandtioh  of  the  Vord 

Sample)  and  were  to  be  delivered  to  the  defendant  in  Tevskes- 
bury.  The  thiid  count  claimed  the  toll  on  all  corn  brought 
into  tbe  mattket  to  be  sold,  and  there  sold  00  an^  market- 
day,  and  delivered  vithin  Tewkesbury ;  and  alleged  tbe  sale 
by  sample  in  the  same  manner  as  the  second  count,  and  was 

in 


*•» 
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in  ©ther  respects  similar  to  the  two  pieceding  .counu.  The  1805. 
fourth  count  resembled  the  last  in  the  claim  of  toll,  and  thg  TJte  tfailiflft, 
mode  of  sale  by  sampl^  ;  fnd  alleged,  that  the  corn  in  &c.  of 
question  had  not  beefi  brought  into  the  market  to  be  sold,  and  ^*^'][,*"*^,''^ 
was  not  in  the  market  when  bought  by  the  defendant,  but  Disxgjf. 
was  to  be  delivered  afterwards  to  the  defendant  on  a  future 
day  agreed  upon  between  him  and  the  said  J.  D.  The 
fitih  count,  stating  the  plaintiffik'  possession  of  and  right  to 
the  market  and  toll,  as  before  set  forth,  alleged  that  the  de- 
fendant, on  fVednesdny  the  17th  oi  November y\%Qt,  being  a 
market-day  (the  defendant  not  being  a  freeman,  &c.)  bought 
in  the  said  last-mentioned  market  in  Tewkesbury  of  and  from 
X  D.  (not  being  a  freeman,  &c»)  qG  bushels  of  wheats 
which  bad  been  brought  by  the  said  J.  O,  into  the  said 
last-mentioned  market  to  be  there  sold,  and  then  was  in  the 
said  last-mentioned  market  to  be  there  sold,  by  reason 
whereof  the  plaintiffs  were  entitled  to  receive  iVom  the  de- 
fendant their  toll  due  to  them  fur  and  in  respect  of  the  said  [  44l  3 
last-mentioned  wheat  so  bought  by  him  as  aforesaidj  viz. 
two  pecks  of  the  said  wheat,  being  at  the  rate,  fcc.  at  and 
for  the  said  toll.  It  then  stated  that  the  plaintiffs  then  and 
there  demanded  the  said  toll  froin  the  defendaht,  and  requir* 
ed  him  to  render  and  deliver  the  same  to  th^m  :  yet  the  de- 
fendant wrongfully  intending  to  injure  the  plaintiffs  in  this 
behalf,  and  to  defraud  and  deprive  them  of  the  said  toll  so 
due  to  them  in  respect  of  the  said  last-mentioned  wheat  so 
bought  by  the  defendant  as  aforesaid^  did  not  and  would 
not  then  or  at  any  other  time  render  and  deliver  to  theoi 
the  said  toll,  pr  any  part  thereof,  though  requested,  &c.  The 
defendant  pleaded  the  general  issue,  and  the  cause  was  tried 
before  Lawrence,  J.  at  the  Summer  Assizes  at  Gloucester, 
180^,  when  a  verdict  was  found  for  the  plaintiffs  on  the 
before-mentioned  counts  of  the  declaration,  with  nominal 
damages,  subject  to  the  opinion  of  this  courts  upon  the  fol- 
lowing case:— • 

The  plaintiffs  have  a  market  by  prescription  bolden  at 
Ttwkesbury  on  every  fVtdnesday  in  the  year,  except  on 
Chrhtmasday  when  it  happens  to  fall  on  a  IVednesduy^  for 
the  sale  of  corn  and  other  articles.  V  All  corn  brought  into 
iliis  market  to  be  sold,  and  there  sold  in  bulk,  bus  from  time     * 

Z2  immemorial 


■iix 


^ 


'      l' 


t^^^i^^t^^lfA^ ;  •-.•>»-'  'y   ^/^f  .* 
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1805.        immemorial  paid  a  toll  («)  to  the  plaintiffs  of  12  dkke$, 
The  Bailifis     ^"^ouoting  to  one  peck  on  every  48  bushels,  and  so  propor- 
&c.  of        tionally,  more  or  less,  according  to  the  quantity.    Until 
'  ^J^t^^  about  30  or  40  years  back,  all  corn  sold  in  the  market  was 
Dtsron.       there  pitched  and  sold  in  bulk.     Since  that  period,  a  prac- 
tice has  gradually  prd\  ailed  of  selling  in  the  market  &y  som- 
pie  ;  but  in  such  case  the  customary  toll  of  the  corn  has  ai:sO 
1^  442  J      till  lately  been  taken  \7hen  the  corn  has  been  delivered  in 
Tcwkcsburifi    Ou  Wednesday,  the  Hth  of  November,  ISOiy 
the  defendant,  not  being  a  freeman  of  Tewkesbury,  nor  ex- 
empt from  the  payment  of  toll,  knowing  the  plaintiffs'  claiin 
of  toll  upon  buyers  ip  their  markel  as  above  stated,  bought 
by  sample  in  Tewkesbury  market  of  one  «/.  D.  a  farmer, 
who  was  neither  a  freeman  nor  in  any  other  way  exempt 
from  the  payment  of  toll,  two  loads  of  wheat  to  be  delivered 
in  Tewkesbury.     At  the  time  of  the  purchase,  the  wheat  so 
bought  by  the  defendant  was  in  the  barns  of  J.  D.   and  the 
defendant  knew  that  it  was  there,  and  that  it  had  not  been 
pitched  in  the.  market,  or  paid  toll  as  if  it  had  been  pitched. 
Afterwards,  viz.  on  the  ISth  and  80th  of  the  same  mooii), 
the  said  wheat  w^s  delivered  io  the  defendant  in  Tewkesburiff 
but  out  of  the  market.     Of  this  wheat  the  eostomary  toll  was 
demanded  by  the  officers  of  the  corporation ;  but  was  re- 
fused by  the  defendant.    The  question  for  the  opinion  of 
the  CSourt  was,  Whether  the  plaintiffs  were  entitled  to  re- 
cover?    If  the  Court  should  be  of  opinion  that  they  were 
entitled  to  recover,   the  verdict  was  to  stand ;  if  not,  a  tioa* 
suit  was  to  be  entered.  . 

The  case  was  first  argued  in  Trinity  term  last,  by  Puller 
for  the  plaintiffs,  and  ^66(ifforthe  defendant;  but  being 
then  deiectively  stated,  it  was  reargued  by  the  same  counsel 
in  Michaelmas  term  following  in  its  present  form  ;  and  wa$ 
a^ain  argued  in  Hilary  term  last  by  Williams,  Serjt.  for  the 
plaintiff*?,  and  Erskine,  contra. 

Arguments  for  the  plaintili'i». —  It  is  not  necessary  to  found 

^Ins  action  on  the  cave  against  tUe  buyer  that  there  shoald 

**         be  fraud  in  fact  proved  again.st  him  ;  but  it  is  sufficient  tliat 

[  44J  ]      the  plaintiffs  hav£  sustained  an  injury  by  the  act  of  the  de* 

fcadant  in  withholding  the  toll  from  them,  which  arises  cut 

(a)  It  wftft  agreed,  oo  the  second  ar^ment,  that  it  thoald  bt  iiuertsd  as  i 
fact  ia  tfr«  K^^y  Uiitt  tJit  buysr  ksd  always  paid  thia  tolL 
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of  llieir  right  of  market,  and  for  wliich  the  defendant  had        1^05. 
an  adequate  considerallon.     The  meaning,  therefore,  of  the    xhe"Bii^*ir, 
}^on\  fraudulent f J/ in  the  dec\firAi\ou J  as  applied  to  the  de-        &c.  of 
fendant's  purchasing  the  corn    b^  tmmph  in   the   market,  '^^^^H^^f^" 
whereby  tlje  plaintiffs  were  prevented  from  taking  their  toll,       Uistox. 
is  not  that  he  was  guilty  of  any  circumvention  or  trick/ but 
that  the  legal  consequence  of  it  was  ii  jurioiijj  to  the  plain- 
tiffs as  owners  of  the  market.     As  in  assumpsit  the  allegation 
that  ihe,  defendant  wrongfully  nnd  J'raudulentfi/  refused  to 
perform  his  promise  has  never  been  deemed  necessary  to  be 
proved  by  shewing  fraud  in  fact,  but  is  taken  as  a  legal  icon- 
sequence  resulting  from  the  breach  of  promise,     in  both 
instances  it  is  merely  inserted  by  way  of  aggravation  ;  the 
gistof  the  action  being  the  ir  jury  sustained  by  the  plaintiff  by 
the  privation  of  his  right  (a).    There  are  frauds  in  law,  such 
as  those  which  occur  under  the  bankrupt  laws,  as  well  as 
frauds  in  fact,  and  sometimes  it  is  a  mixed  question  (6)  ;  in 
the  first  case  there  .wants   not  th^  intervention  of  a  jury,  if 
there  be  such  facts  found  from  whence  the  legal  conclusioa 
of  fraud  or  injury  is  inevitable*  ^  Where  the  party  did  not  go 
into  the  market  at  the  time  of  the  injurious  act  imputed  to 
him,  it  is  a  question  of  fraud  in  fact  for  the  jury  to  find. 
Whether  what  he  did  w^re  in  fraud  of  the  market  ?  that  is, 
Whether  be  fraudulently  availed  himself  of  the  benefit  of  the 
market  without  actually  coming  into  itr  but  where  he  ac- 
tually went  into  the  market  and  put  chased  tollable  goods 
there  by  sample^  without  p?iying  toll,  which  in  its  inevitable 
result  must  be  injurious  to  the  owner  af  the  franchise,  who 
was  thereby  deprived  of  his  remedy  by  distress,   the  law       [  444  ] 
notices  the  injury,  without  the  intervention  jpf  a  jury  to  find 
fraud  in  fact.     Isow  here  the  facts  are,  that  there  was  a  sale 
in  the  plaintiffs^  market  of  96  bushels  of  wheat  by  j^nrnplcj 
in  which  sale  the  buyer  had  the  benefit  of  the  market  to 
resort  to,   in  seardb  of  a  selter  of  the  commodity  which  he 
banted,  and  whom  he  there  found ;  and  the  <:eller  had  also 
a  corresponding  benefit.     The  buyer  had  there  also  a  view 
of  the  sample  to  assist  his  judgment,  and  to  compare  with 
other  samples.;   and   he  could  have  had  no  greater  advan- 
tage if  the  corn  had  been  carried  thither  in  bulk,  for  he 

(«)  Gilb.  Hift.  of  C.  B.  6s* 

Ih)  Eavtvick  v.  CaUlaud,  5  Term  Rep.  416. 
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t805,  could  still  onl}^  have  ?een  what  was  at  the  top  of  the  hag, 
The  Bailiffs  ^"^  '^^  ^^^  ^^^®  advantage  of  a  warranty  that  the  bulk  an- 
&c.  of  swered  to  the  sample:  and  both  buyer  and  seller  were  bene- 
'^^T^TiZ''^  fitted  hy  the  saving  of  the  additional  cartia^  of  the  com. 
DiBTON.  niodity  to  maikef,  a  proportion  of  which  wtjuld  be  saved  by 
each  in  the  price.  Then,  if  both  parties  had  all  the  advan- 
tages of  a  sale  in  bulk  in  the  maiket^  it  is  biit  just  that  the 
bnyer,  from  whom  the  toll  is  due  in  that  case  (a),  should 
pay  the  toll,  which  is  the  legal  consideration  for  the  benefit 
of  the  market,  according  to  the  maxim  Qui  sentit  comma- 
dum  onis  sentire  debet ;  aiid  the  not  doing  so  is  a  loss  and 
injnry  to  the  lord  of  the  market,  and  a  fraud  in  law;  espe- 
cially where  it  is  alleged  and  proved,  as  in  this  case,  that  the 
corn  was  so  pui chased  by  the  defendant  u:ith  knowledge  of 
the  plaintiffs'  claim  of  toll ;  and  that  though  the  corn  were 
afterwards  delivered  tahim  in  consequence  of  such  sale  io 
the  market,  and  that  the  loll  were  demanded  of  him,  yet  he 
,  did  not  pay  it.  Now,  if  one  do  an  act  which  he  knows  must 
l^e  injurious  to  another,  he  must  abide  the  consequence; 
and  the  defendant's  buying  by  sample,  which  prevented 
C  ^*^5  ]  ilie  corporation  from  taking  tl^e  toll  in  specie,  coapled  with 
his  knowledge  of  therr  claim  and  his  subseqaetlt  refusal  to 
pay  it^  constitutes  in  law  a  fraud  apon  their  right  to  toUi 
but  tali  the  buyer  had  refused  to  pay  the  toll,  no  loss  had 
aci:rued  to  them  ;  which  shews  that  the  action  is  properly 
brought  against  the  buyer,  instead  of  the  seller;  and,  indeed, 
the  practice  of  celling  by  sample  for  40  years  past,  would 
render  it  difficult  to  charge  the  seller  by  sample  with  fraud 
JQ  fact;  the  cases  which  have  been  decided  against  the 
fr"  ycUer  having  been  where  the  sale  was  out  of  the  market,  for 
the  purpose  of  defrauding  the  toll.  The  ft o\A  fraudulently 
nnoX  necessary  to  be  inserted  in  the  declaration,  unless  it  be 
the  gist  of  the  action.  If  one  hold  a  new  fair  within  seven 
miles  of  an  ancient  fair,  the  law  presumes  ah  injvry  (£>,  and 
gives  a  remedy  for  it  by  action  on  the  case  (c) ;  and  the 
language  of  the  count  (d)  is,  '*  That  the  defeijdants,  know- 
in^the  premisses,  huijraudulaitlif  intending  to  oppress  the 
plaintiffs,  and  to  deprive  them  of  their  loll,  without  any 


{a)  Fide  t  Io«t.  211,  aod  2  Lutw.  1336. 

[b)  2  Roll.  14c,  and  Yard  v.  lord.  2  Sanod.  171.  \ 

(c)  I'itz.  and  Abr.  \eCl9n  on  the  Case,  pi.  28. 
{4)  Terry  aod  anpthcr,  v.  Page,  i  Lill.  £ntr.  30. 
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lawful   authority,  unlawfully  and  injuriously  beld  the  new         1$05, 
fair •"     Yet  it  is  clear  that  actual   fraud  is  not  necessary  to    Tho"Ba[liBf 
be  fthewn  in  order  to  sustain  such  an  action ;  but  it  is  suffi*       "ftc.  of 
cient,  if  brought  within  20  years,  to  shew   the  possession   T»wke««urt 
of  the   old  fair,  and  the  erection  of  the  new  one  within       Ditroy. 
seven  miles  of  it;  and  in  a  note  ioHtx.  Nat.  Brcv.  181^, 
referring  to  1 1  II,  4,  5  (a),  it  is  said,  *'  That  if  the  market  be 
on  the  same  day,  it  shall  be  intrnded  a  nuisance  ;  but  if  it  be 
on  another  day,  it  shall  not  he  so  intended,  and,  therefore,  it 
shall  be  put  in  issue  whether  it  be  a  nuisance  or  not.**    The      L  ^^^  J 
same  allegation  of  fraud  is  to  be  found  in  counts  in  case  foe 
obstructing:  a  watercourse  (6),  for  disturbing  a  right  of  com- 
mon (e),  .(where  too  the  act  is  laid  to  be  done  maliciously 
as  well  ai  fraudulently)  and  for  not  grinding  corn  at  an  an* 
«ient  mill  (d) :  but  in  none  of  these  cases  is  actual  fraud  ne-* 
cessary  to  be  proved*     In  other  cases  (e)  also  the  court  will 
look  only  to  the  substance  of  the  action,  and  reject  unne-  , 
cessary  words,  which  arc  merely  introduced  by  way  of  ag- 
gravation.    It  is  no  objection  to  any  form  of  action  that  it 
is  new  in  specie^  if  it  be  not  new  in  principle,  as  was  obaerV- 
led  by  Ashhursty  J,  in  Pasley  v.  Frn'man  (f).     The  old 
remedy  for  not  grinding  at  an  ancient  mUl  was  by  the  writ 
of  secta  ad  mohndinum  \  but  in  modern  X\tq^%  a  new  remedy 
by  action  on  the  case  has  been  resorted  to  for  protecn'ag 
the  right,  which  is  better  calculated  to  rpeet  new  evasions  as 
they  arise.     So  here,  unless  this  new  remedy  can   be  ap- 
plied, the  right  to  toll   for  all  bulky  articles  which  are  ndw    , 
sold  by  sample  at  market^  must  be  abandoned,  altogethef;^ 
but  thf  principle  on  which  this  action  is  founded,  has  been 
established  i n- various  cace»»     lliu^^  stallage  js  properly  due 
only  for  stands  within  t))e  'scite^ofa  fair  or 'market;  yet  if 
such  as  have  houses  near.,  adjoining  Co  Ulo  fair  or' market 
(which  must  be  understood  of  houses  built  after* -die  creation 
of  the  franchise)  opeo  tb^ir  shops  to  .sell  their  commoditieir 
thc/e^  Stallage  (or  rather  an  eqgivalent)-is  due  for  tfiat ;  for, 

(a)  Thit  m4  othenootei  )n  tliat  book^  referring  to  the  Year-bnoki,  were 
>4iled  by  Air  Wadham  Windlianiy  vbo  wai  made  a  Jud'^e  of  li.  R.  in  i66o. 
Kirfeihc  Preface..* 

W  Lib.  Plac.  I9f  pi*  53*  (^>  Lib.  Plac.  i%j  pi.  4. 

(4)  Winch*f  £titr.  69,  and  Coryton  v,  Litliebye,  4  Sauod.  1 14 ;  and  vidt 
i^^lU.413. 

(«)  Bklonerv.  Ganton  and  O^Ut.i,  1  Saond.  zaS.        (/)  3  Term  R^p.  63. 
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1805.  sajs  the  book  (a),  they  cannot  lake  the  benefit  of  the  fair 
ThcTTrffi     ^'ithoiit  paying  the  duties  which  appertain  to  him  who  pur- 

&c.  of  chased  it;  and  tolnetum,  according  to  Bennington  y»  Tay^ 
TawKMBURY  f^  ^jj^  ir  a  general   word  for  all  duties  and  payments  in 

DisToir.  respect  of  a  fair  or  market,  including  stallage,  which  arc 
payable  either  bj'  the  buyer  at  seller.  This  then  is  a 
stronger  case  for  the  claim  of  toll,  because  here  the  sale 
was  in  the  market^  and  not  merely  adjoining  to  it.  In  the 
Newingion  fair  case  (c)  no  action  could  have  been  broogbt 
for  stallage^  eo  nominrj  because  the  gbods  were  not  sold  in 
the  market ;  the  remedy  could  only  have  been  by  action  on 
the  case  for  the  fraud  practised  iiT  the  selling  the  commo- 
dity in  a  house  so  situated,  without  paying  the  duty.  Nei- 
.ther  could  trespass  have  lain,  as  in  The  Mayor  ofNcrjtkamp^ 
ton  ▼.  Ward  (rf),  where  one  without  licence  erected  a  stall 
upon  another's  market,  and  thereby  broke  the  owner\soiK 
So  here,  though  no  action  might  lie  specifically  for  toll,  yet 
it  lies  for  the  injury  done  to  the  owner  of  the  franchise  for 
taking  (he  benefit  of  the  market  without  paying  the  duty. 
Again  :  It  is  laid^lowD  (e),  ^<  That  if  a  man  have  a  market 
on  one  part  of  the  vill  of  D.  the  inhabitants  of  the  other 
part  of  the  vill  cannot  erect  new  houses,  and  there  in  their 
houses  and  stalls  sell  merchandizes ;  for  that  is  to  the 
damage  of  the  market.*'  That  shews  that  the  law  regards 
the  act  itself  as  the  damage  ;  for  uon  comiat  that  the  buyer 
would  otherwise  have  bought  such  articles  in  the  market: 
and  the  remedy  must  have  been  by  action  on  the  case.  So, 
^  448  J  ^jj^  Prior  of  Dunstable  (f)  brought  an  action  on  the  case 
against  J.  B.  butcher,  and  declared  that  he  was  lord  of  the 
town  of  D.  and  that  be,  &c.  had  a  market  there,  twice  a 
week,  and  the  correction  of  the  said  market:  and  tbat  all 
butchers,  and  all  others  who  cold  meat  or  any  other  corn- 
jnodity  whiqh  came  to  the  said  market,  ought  to  sell  it  in  the 
high  street  of  the  said  town  upon  the  prior's  stalls,  paying  Id. 
to  the  prior ;  and  that  the  defendant  was  a  butcher,  and 

'*  (ff)  «  Roll.  Abr.  J  23,  B.  pi.  r,  iht  case  or  Newinjctos  Fair  10  Cambridfef 

^f .  15  Jac.  T,  In  B.  R.    And  vide  4  Com.  Dif.  i85»  tit.  Market*  F.  x, 
(6)  1  Lutw.  1519. 
(£)  M.  15  Jac.  I,  in  B.  R.    1  Roll.'  Abr.  123,  B.  pi.  f. 

(d)  %  Stra.  1238. 

(e)  2  Roll.  Abr.  123,  C.  pi.  i,  citei  t  Ed.  1,  as  admitted. 

(/)  ri  H.  6, 19,  ffy  bf  15  i  and  cited  in  Uie  case  of  tha  city  of  Iioadoi» 
%  Hep.  127.  •        . 

sold 
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sold  hii  meat  on  such  a  market-day  within  his  QWti  house, 
occultt,  and  hnd  procured  others  so  fo  do,  by  which  the 
prior  had  lost  the  advanta'j;e  of  his  stalls, 'and  also  the  super- 
vision of  the  market.     The  defendant  at  first  pleaded.  That 
he  was  an  householder  in  D.  and  that  all  householders  in 
the  town  had  immcmoriallv  been  used  to  sell  their  wares 
every  maikel-day  in  their  own  houses,  or  wherever  else  they, 
pleased  :    but  Cotesmore  held  that  such  a  prescription  was 
not  to  the  purpose ;  for  if  the  prior  had   a  market  in  the 
town,  and  was  lord  of  the  town,  the  inhabitants  could  not 
prescribe  to  sell  meat  in  their  own  houses  on  market  day; 
for  the  niarket  could  only  be  in  an  j) pen  place,  and  the 
prior  would  lose  the  .benefit  of  his  toll  if  ibey  might  sell 
their  wares  in  their  own  houses  on   market-days;  neither 
could  hie  officers  superintend  the  maiket  to  see  that  the 
things  sold  there  were  lawful  and  vendible.     The  defendant 
therefore  imparled  to  the  next  term,  when  he  pleaded  that 
the  town  of  D.  was  an  ancient  borough,  and  that  from  time 
immemorial  there  was  a  custom  there  for  all  burgesses  seised  ' 
of  houses  in  the  town,  ac^joining  to  the  high-street,  to  sell 
their  war«es  in  their  shops  in  such  houses  on  market-days, 
Sec.  and  to  justified  because  the  defendant  was  a  burgess, 
and  sold  his  meat  in  his  shop  so  situated,  8cc.  and  traversed 
that  he  had  sold  it  occu/te  in  (he  manner  supposed  (a).     It 
does  not  appear  there  that  the  defend  an  fs  house  stood  in 
the  market;  but  it  is  rather  to  be  collected  that  the  market 
was  held  in  the  high-stieet;  and  the  defendant's  house  was 
in  a  street  adjoining:  and  the  complaint  is,  that  the  goods 
ought  to  have  been  brought  into  the  open  market,  and  sold 
there  upon  the  prior's  stalls ;  and  that  the  defendant's  selling 
them  in  his  own  house  adjoining  the  high-street  on  a  mar- 
ket-day, and  thereby  availing  himself  of  the  benefit  of  the 
market,  without  paying  the  accustomed  duty,  was  an  injitry 
to  the  prior ;  and  that  the   proper  remedy  for  this  was  aa 

(«^  Brooke**  Abr.  Prescript  ton,  98,  omits  the  occultt  i  bnt  Lord  FJ1en1)0- 
Tnn^h  observtd.  That  the  occuZ/e,  which  imported  Traod,  was  taken  to  be  the 
irravamcn  of  the  wct)nn;  for  the  traverse  was  taken  on  that,  namely,  that  the 
defendant  and  tbp  others  did  it  secretly,  and  not  openly,  whereby  the  lord  of 
tht  market  was  derraudeU  of  his  toIJ,  und  (he  public  had  not  the  benet^t  of  the 
view  of  the  rommodity  offered  for  sale  in  open  market;  and  he  aftcnirardt 
observed,  Thar  in  the  result  of  the  case  U  seemed  to  have  been  admitted  that 
the  defendant's  lioase  stood  in  (he  msirket,  considerinf;  a  sale  in  a  hoase  ad- 
joininx  the  hi^h-street  as  an  extcusien  of  the  raarketi  and  ai  a  laleiin  the 
narket  for  that  purpose* 

actioj].. 
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1805.        action  on  the  case:     So  in  Blakey  v,  Dinsdah  (a),  where  it 

-,,  "TT;.-.      was  hnlden  that  a  distress  could  not  be  made  for  the  toll  of 
The  Baiiliiis,  >.       i   i       i         t  j 

&c.  of        goods  sold   out  of  the  market,   though   fraudulently  sold 
T^TitMBBRT  there  to  avoid   the  loll;  yet  LovH  Ma  fisfietd  Sii\d,  That  if 

DisTux^  ^hat  mode  of  sale  were  a  fraud  upon  the  toll,  the  remedy 
was  by  special  action  on  the  case  ;  and  he  alluded  to  an  in- 
stance of  such  an  action  brought  by  the  city  of  London 
against  persons  for  bringing  corn  just  by  their  market,  in 

i  order  to  avoid  the  toll.     In  confirmation  of  the  same  opi- 

nion. Lord  Ktnyon^  in  JHoseley  v.  Pearson  (b),  which  was 
enaction  on  the  case  for  selling  goodd  in  a  clandestine  man- 
ner in  a  marketj,  whereby  (he  plaintiff  was  prevented  from 
taking  his  toll  in  specie,  said,  "  That  if  the  plaintiff's  de- 

^  450  }      niand  had  arisen  on  a  contract  of  sale  by  sample,  he  would 
have  brought  a  different  kind  of  action,  namely,  an  action 
for  the  fraud  in  not  bringing  the  goods  into  the  market.*^ 
In  this  view  of  the  case  the  action  may  be  brought  against 
buyer,  or  seller,  or  both  :  as  where  a  wrong  is  committed  by 
«        more  than  one,  the  party  injured  has  his  election  to  sue  all 
or  each  ;  and  if  brought  against  two,  one  may  be  acquitted 
and  the  other  found  guilty.     Even  a  possibility  of  damage 
to  the  owner  of  a  market  has  been  deemed  to  be  a  sufficient 
ground  of  action  ;  and,  therefore,  said  Powell^  J.  in  JMif 
V.  White  (e),  where  one  has  a  market  and  toll,  and  another 
Is  coming  with  goods  to  the  market,   for  which,  if  sold,  tqll 
would  be  due,, and  a  third  person  binders  bim  from  coming 
to  the  market,  an  action  lies  for  the  lord  of  the  market, 
because  of  the  possibility  of  damage.     So  by  fVyf^t,  J.  in 
jf'tirner  r.  Sterling  (d)  ;  "  If  one  have  a  beast-market  and  a 
toll   for  sale,  and  another   hinder  the  beasts   from  going 
thitfier ;  though  non  constat  whether  they  should  be  sold, 
yet  for  the  possibility  of  that  and  of  the  loss  of  trc^  toll 
thereon  an  action  lies,'*    And  foi»  this  he  cites  41  Ed.  3,  H, 
pi.  17,6.     And  the  like  was  said  by  the  Court  itf  giving 
judgment  in  the  case  of  the  Tunbridge  Wells  djppers(r). 
Upon  the  5th  count  (/>  it  was  further  argued,  That  ia 

(«)  Cowp.  &jSk  (ft)  4  Term  Rep.  107.  (c)  >  Mod.  49, 

(rf)  1  Vcntr,  a6.  (e)  i  WUb.  422.  ,,  ,*, 

('/)  A  verdict  had  been  taken  at  the  trial  fov^tt^4(Iercnrl»nt  oa  the  (th 
count,  which  alleges  that  the  wheat  war  brought  Info  ih^  market^ to  be  »0l<}» 
and  tl>ere  sold  to  the  defendant,  on  an  understanding  on  boili  «lleft*ftt  (he 
.  ^  tine  that  the  facts  prdTed  did  not  sustain  that  count ;  but  It  w^  aMl^di 

•^reed  that  the  case  should  be  argued  upon  the  whoLe  daclaratioo.  * 

order 
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order  to  protect  the  plaintiffs'  right,  the  fnw  by  a  fiction        1803. 
would  consider  th«  delivery  of  the'  sample  in  the  market  at         ""JT^vr 
the  time  of  the  sale  as  a  symbolical  delivery  of  the  whole        ^c.  of 
oommodity  in  bulk,  Mrs  pro  toto,  in  order  to  meet  *  the  aver-    TfWK^sBrjRT 
ment  in  this  count,  that  the  defendant  bad  purchased  wheat       Thiron. 
broQght  into  the  market.     In  like  manner  as  by  fiction  of     ♦!   ^51  ]. 
law  a  sale  in  a  house  adjoining  to,  and  during  the  continu- 
ance of  the  market,  is  considered  as  ah  extension  of,  and  a 
^ale  in  the  market,  in  support  of  the  owner's  right  to  toll : 
and  the  statute  of  frauds  (a)   considers  a  part  delivery  a^ 
equivalent  to  a  deHvery  of  all  the  goods  contracted  to  be 
sold.     Then,  upon  the  principle  of  relation,  when  the  corn 
was  afterwards  delivered  in  bulk,  in  purbuaace  of  the  con- 
tract of  sale  made  in  the  market,  of  which  it  was  the  per* 
fection,  the  delivery  related  back  to  the  time  and  place  of 
the  contract,  and  is  to  be  considered  as  one  entire  act  of 
sale  and  delivery  in  the  market.     Lord  Coke  (b),  speaking 
of  sales  in  market  overt,  which  shall  bind  the  properly  of 
third  persons,  says,  **  That  the  contract  must  be  originally 
and  wholly  made  in  the  market  overt,  and  not  to  have  the 
inception  out  of  the-marftet^  and  the  consummation  in  it/' 
For  thU  he  ciies  Dy.  99,  &5^:Where  one  bought  stolen  beasts 
overnight  for  a  certain  "priee,  ajnil   paid  earnest,,  with*  aa 
election  tp  annul  bis  bargain  b^foi^, noon  the  next  day  ;  and 
on  tfie  morrow  he  agreed  to  his  bargain  in  open  market>  and 
paid  the  whole  money,  and  also  toH  for  the  beasts :  and 
held,  that  the  property  was  not  altered  ;  because  the  bargain 
was  made  ou^  of  the  market  y  and  the  assent  given  afterwards 
should  have  relation  to  tlu  Jirst  communication ;  the  seller 
being  bound  by  the  contract,  and  the  buyer  only  having  the 
power  of  dissolving  it.     [Lord  EUcnborought  C,  !•     Js  not 
the  effect  of  that  case  rather  thiji  that  the  policy  of  the  law, 
which  binds  the  property  of  another  by  sale  in  market  overt, 
requires  that  every  pari  of  the  transaction,  as  w^ell  the  con*. 
tract  of  sale  as  the  delivery,  shall  take  place  in  the  open      r  452^] 
iqarket,  otherwise  it  shall  not  bind  the  property  of  third 
f)ersons?]     The  rule  laid  down  in  10  Rep.  i9,  a,  is,  That 
when  to  the  perfection  of  an  estate  or  interest  divert  acts  or 
things  are  requisite,  the  law  has  more  regard  to  tl>e  original 

(a)  29  Cor.  2|C«  3, 1,  z;.  (b)  2  Inst.  713, 14. 
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1805.       act;  for  thai  is  the  fundameotal  part  on  which  all  the 
--  "Tt:.^     others  are  founded;  and jlhe  like  rule  was  given  in  Haver* 
ate.  of    *   gill  V.  Hare  (a)^  '*  That  the  execution  of  all  things  execu- 
,  Tbwkbivurt  ^Q|.y  respects  the  original  act,  and  slTall  have  relation  tbere- 
DjtToir.       to,  and  all  make  but  one  act,  though  done  at  several  times/ 
So  when  one  delivers  an  escrow  to  take  effect  as  his  deed 
upon  the  performance  of  a  certain   condition  ;  upon  the 
condition  performed,  it  stall  take  effect  from  the  first  deli- 
Tery,  and  bind  by  relation.     Bro,  non  est  Factum, pL  5.    So 
a  bargain  and  sale^  which  is  not  perfected  till  enrollment 
has  relation  back  afterwards.     [Lord  Ellenhorough,  C.  J. 
These  are  all  authorities  to  shew  relations  back  in  point  of 
time  to  the  first  act  done :  but  they  do  not  refer  to  local 
acts,  from  whence  the  parties  are  to  derive  local  rights. 
How  can  an  act  done  in  one  place  be  transferri»d  by  rela- 
tioh  to  another  place,  where  the  locality  is  to  give  it  its 
effect  ^  and  How  can  any  relation  supply  the  fact  of  mea- 
suring by  the  hands  of  the  meter  to  ascertain  the  toll  f  J 
Every  fiction  of  law  is  against  the  truth  of  the  case  ;  but 
the  law  is  astute  in  taking  the  symbol  for  the  reality  in  sup- 
port of  right ;  and  here  the  sample  delivered  is  not  negatived 
.     to  be  part  of  the  corn  contracted  for,  as  it  was  in  Cooper 
▼•  Ekton  (ft)  ;  and  may,  therefore,  fairly  be  taken  as  a  de« 
livery  of  a  part  for  the  whole. 

Arguments  for  the  defendant.  — •  What  has  been  said  in 
support  of  the  5th  count  is  repugnant  to  the  arguments 
f  453  1      urged  in  favour  of  the  other  counts ;  for  these  impute  fraud 
either  in  fact  or  in  law  to  certain  acts  of  the  defendant, 
which,  it »  said  prevented  the  seller  from  bringing  the  corn 
in  bulk  into  the  market,  and  thereby  precluded  the  plaintiffs 
from  taking  their  toll  in  sfiecie,  to  the  prejudice  of  their 
^franchise'*;  —  whereas  the   argument  upon  the  5th  couot 
-    rebuts    the   imputation  of  such   a  fraud   in  evading  the 
/t    plaintiff*8  right  of  toll,  by  assuming   that  the  corn  war 
ftctaally  brought  in  bulk  into  the  market,  and  that  the  toll 
became  due  upon  the  sale  of  it  there ;  but  alleging  as  tiie 
gravamen  of  the  com'pIaint4hat  the  toll  which  had  become 
due  on  SQch  sale  was  not  paid  by  the  defendant;  which- is  a 
complaint  of  an  entirely  opposite  nature  from  those  stated 

(«)  Cro*  Jac  5ia.  (})  7  Term  Rep.  14. 
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in  the  other  coants>  and  cannot  be  sustained  by  the  same 
proof.     It  is  sufficient,   however,   to  answer  that  the  5th 
count  is  disproved  by.  the  facts  stated :  for  the  case  states 
ihat  the  plaintiffs'  right  of  toTI  is  upon  corn  brought  into 
the  market  to  be  sold,  and  there  sold  in  bulk,  and  that  the 
corn  purchased  by  the  defendant  was  nOt  brought  into  the 
market;  and  consequently  the  toll,  qua  tolly  did  not  accrae. 
The  only  question  then  which  can  be  made,  arises  upon  the 
other  counts,  Whether  the  mere  act  of  purchasing  corn  by 
sample  in. the  plaintiffs'  market,  without  paying  tol(,  can  be 
imputed  to  the  defendant  as  a  fraud  upon  their  fianchise? 
Now,  unless  fraud  in  fact  were  proved  and  found  by  the  jury ; 
unless  it  could  have  been  shewn  that  the  defendant,  by  some 
trick,  contrivance^  violence,  or  conspiracy,  prevented  corn 
from  being  brought  into  the  plaintiffs'  marketf  which  would 
otherwise   have  been  carried  there,  in  which  case  a  pre- 
sumption of  loss  of  toll  would  ari^e,  there  is  no  authority 
nor  principle  for  supporting  an  action  of  this  nature,  founded 
in  tor t^  against  the  buyer;— and  fraud' in  fact,  not  having 
been  found  by  the  jury,  caunot  be  presumed.     I^egal  infer- 
ences of  fraud  may  indeed  arise  out  of  endeavours  to  evade 
positive  obligations  or  restrictions  imposed  by   law;'  but 
there  w.as  no  previous  obligation  on  the  defendant  to  buy 
corn  in  bulk  in  this  or  any  other  market,   nor  was  he  re- 
stricted  from  buying  it  by  sample:    and  nothing  can  be 
deemed  a  fraud  in  law,  unless  under  all  possible  circum- 
stances the  act  done  must  be  fraudulent.    It  cannot  then  be 
deduced  from  an  accidental,  and  for  aught  appears,  c^  neces- 
sary purchase  of  it  by  sample  in  a  market^  whither,  it  may  be 
assumed,  that  the  corn  would    not  otherwise  have  beea 
brought  in  bulk,  or  at  least  that  the  defendant  did  nothing 
to  prevent  the  bringing  of  it  there.     The  fallacy  of  the 
plaintiffs^  argument  lies  in  assuming  that  the  mere  fact  of 
such  a  purchase  by  sample  without  paying  toll,  is  an  actual 
wrong  to  their  franchise;  which  can  only  be  substantiated 
by  shewing  an  extension  of  their  prescription,  from  a  right 
to  toll  on  all  corn  brought  in  bulk  into  the  market,  and  there 
sold,  to  a  right  to  toll  on  all  contracts  for  the  sale  of  corn 
made  theie,  whether  the  corn  be  brought  into  the  market 
or  not.     While  commerce  was  in  its  infancy,  it  was  conve- 
nient that  the  necessaries  of  life  should  be  brought  in  bulk 
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1803.        lo  ccilain   fixed  places^  whither  the  Beigbboaring  people 
TheBaHiffi     ^'s'^^  resort  to  supply  their  wants  with  certainty ;  and  for 
&r.  of   *    the  placing  of  the  cormmodity  on  the  spot  by  the  seller,  and 
TEw-KESBrnT  the  convenience  of  receiving  it  there  by  the  buyer,  it  was 
IjTuTOH.       reasonable  that  a  small  toll  should  be  paid.     But  this  is  an 
attempt  to  take  adrantage  of  a  change  of  habits  in  the  peo- 
ple, by  drawing  within  the  prescription  executory  contracts 
of  sale  which  never  were  in  the  contempldtion  of  the  crown 
when  the  grant  of  tliese  franchises  was  originally  made^  and 
on  which  it  was  not  in  the  power  of  the  crown  to  grant  toll. 
I  455  J      foil  is  not  necessarily  incident  to  a  market  or  fair^  but  must 
be  prescribed  for.     The  rigbt  of  lioldihg  markets  or  fairs  was 
a  royal  Ci-anchise,  originally  granted  to  the*  lord  of  the  terri- 
tory where  it  was  holden,  though  it  may  be  severed  from 
the  soil.     And  in  treating  upon  this  subject.  Lord  Cokt  (a) 
throughout  speaks   of  tofi    us    applicable   only   to    things 
brought  to  the  market  to  be  sold.    And  it  is  expressly  said 
by  Powclp  J.  in  Ktrby  v,  Wichtlow  {/»),  that  the  king  could 
not  have  granted  toll  upon  goods  not  brought  io  ibem^ket. 
Nor  would  it  be  reasonable  to  extend  the  claim  -of  toll  over 
mere  executory  contracts  of  sitle ;  for,  at  the  present  day, 
it  is  well  known  that  large  contracts  are  made  in  all  public 
markets  for  the  sale  of  corn  at  a  great  distance  from  the 
spot,  much  of  it  perhaps  on  shipboard,  and  imported  from 
foreign  countriesifor  the  purpose  of  being  distributed  in  di& 
fereot  parts  of  the  empire,|  according  to  the  exigencies  of 
government  and  the  demand  and  supply   of  the  people* 
Upon  all  which  contracts,  though  the  corn  never  was  in* 
tended  to  be  nor  could  perhaps  be  brought  to  the  particular 
market  where  it  was  contracted  for,  toll  would  be  demand* 
able,  to  the  great  hindrance  and  burthen  of  commerce.    Oa 
the  contrary,  the  policy  of  ilie  law  has  always  been  to  keep 
these  privileges  strictly  confined  within  their  ,ancient  limits ; 
and,  from  early  times^  it.  appears  (c)  that  comiplaints  were 
made  of  ^^  new  tolls  and  exactions  brought  forward  un^er  the 
vizard  of  antiquity."     Here  the  plaiotiiTs  only  prescribe  for 
toil  of  corn  brought  into  the  market  and  there  sold:  and  ia 
the  first  four  counts  they  state  that  the  defencjant,  intending  to 
defraud,  and  deprive  them  of  theix  toll^  wrQqt|^fuHj^  4%ceitfuU 

-(«)  s  iDfi.  tio,  &e.  {f)  i  Luiw.  1502*  (t)  -XfUiBU  SIX,  I* 
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\y,  and  fraudulently  bought  corn  in  their  market  by  sample ; 
the  corn  so  bonght,  or  any*  part  therebf^  hot  being  in  the 
market  at  the  time  of  sale;  by  which  they,  were  prevetited 
from  taking  their  toll.  The  argument  then  of  pars  pro  toto  is 
wholly  inconsistent  with  the  plaintiffs'  own  shewing,  and 
with  the  very  gist  of  their  cbmplaint;  and  no  inference 
can  arise  in  Extension  of  their  right  of  toll,  so  claimed  and 
proved,  from  the  practice  of  the  \intX  40  years  to  tftke  toll  on 
corn  sold  by  sample.  But  the  very  length  of  time  during 
which  that  practice  has  prevailed,  rebuts  the  imputation  of 
fraud  on  the  parties  to  this  contract,  and  shews  that  the  cor- 
poration themselves  had  acquiesoed  in  this  mode  of  dealing. 
And  thoogb  it  may  be  said  that  such  acquiescence  was  given 
upon  the  faith  that  the  toll  would  be  paid,  yet^  if  the  con* 
tract  were  not  fraudulent  and  injurious  on  the  part  of  the 
seller,  it  oould  not  be  so  in  the  buyer.  As  in  Holcroft  v. 
Heel  {a) y  it  was  holden  that  the  grantee  of  a  market,  who 
had  suffered  another  market  to  be  erecter)  and  used  in  his 
neighbourhood  for  above  20  years  without  interruption,  was 
by  such  acquiescence  barred  of  his  action  on  the  case  for  a 
disturbance.  The  materiality  of  the  word  fraudulent/^  in 
the  declaration,  appears  from  the  general  rule  laid  down  by 
Lord  Mansfield  in  Rei  v,  iVoodfall  (A),  that  where  any  act, 
in  itself  indifferent,  if  done  with  a  particular  intent^  becomes 
criminal,  there  the  intent  must  be  proved  and  found  ;  but 
that  where  the  act'ts  itself  unlawful,  the  proof  of  justificniion 
or  excuse  lies  on  the  defendant^  and  on  failure  thereof  the 
law  implies  a  criminal  intent.  In  this  cnse  the  mere  act 
of  purchasing  corn  by  sample  in  a  market  is  plainly  in^ 
different,  and  can  only  become  wrongful  and  fraudulent 
when  coupled  whh  an  express  intent  to  circumvent  and  de- 
fraud the  owner  of  ihe  market  of  toll,  which  he  would  other- 
wise have  obtained  from  the  scller^s  carrying  the  corn  into 
the  market  for  sale;  which  fraudulent  intent  is  not  only 
not  proved,  but  is  rebutted  by  the  fact  that  the  corpora* 
tion  have  countenanced  sales  by  sample  for  40  years  past. 
In  the  Newington  Fair  case  (c),  and  in  the  prior  of  i7wn- 
*'alfc*8  case  (d),  it  was  considered  as  a  fraudulent  extension 
of  the  fair  and  market  to  the  adjoining  houses,  where  the 
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1865.         g;oods  themselves,  in   respect  of  which  the  (oll^would  have 
Th   18   iiff       accrued,  were  sold  in  specie  and  delivered  upon  the  spot; 

ftc.  of  '     ^^^  which  goods  ought  (o  have  been  brought  into  the  open 
Tbwkesburt    i^arket  for  sale  ;— and  there  too,  as  in  all  the  other  cases,  the 

D(iT&v.        ilcliona  were  against  the  sellers  who  were  guilty  of  the  fraud. 
In  Yard  v.  Fojd  (a),  the  finding  of  the  jury  concluded  that 
the  new  market  was  in  fact  a  nuisance  and  detriment  to  the 
old  market,  near  which  it  was  erected,  ihough  holden  on  a 
different  day  in  the  week.^  So  in  the  case  puiin  Vefitrh  (b), 
the. stopping  the  beasts  in  their  way  to  the  market,  to  pre* 
vent  their  going  there,  was  an  act  directly  injurious  to  the 
owner's  franchise  :  but  if  ttie  stopping  had  not  been   eo  t«- 
-.  tuitUj  no  action  would  haye  lain,     in  Blukey  v.  Dinsdale  (c). 
Lord  MuN^eld  f\\d  not  consider  the  mere  fact  of  selling  by 
sample  as  a  fraud  in  law  ;  on  the  contrary,  he  said  that  if  it 
iVcre  really  a  trick,  the  owners  of  the  market  must  bring  an 
action  on  the  case:  which  shews  his  opinion  to   have  been, 
that  in  order  to  sustain  such  an  action,  frnud  in  fact  must  be 
found  in  the  defendant.     Then  in  Moselet/ v,  Pierson  (d), 
LoTd,Kenf/o?i*s  observations,  in  allusion  to  a  sale  by  sample 
without  paying  toll,  that  the  plaintiffsliould  have  brought  an 
action  for  the  fraud  in  'not  bringing  the  goods  into  the  mar- 
f  458  ]     ket,  it  is  plain  could  only  apply  to  the  seller;  and  from  the 
very  nature  of  the  thing,  il  is  evident  that  the,  fraud,  if  any, 
must  be  in  the  seller^  and  not  in  the  Z^z/^^r  (unless  where  they 
conspire  together) ;  for  though  the  toll  be  payable  by  the 
hand  of  the  buyer,  yet  it  necessarily  falls  upon  the  seller,  be- 
cause he  receives  so  much  less  in  the  price  of  the  com* 
iDOX]ity  on  that  account;  and  it  would  be  a  strange  infer- 
ence to  make  of  fraud  in  law  against  the  buyer,  because  tiir 
seller  had  not  brought  his  commodity  into  the  market.    Be- 
sides, whatever  mischiefs  may  aiise  from  withdrawing  corn 
in  bulk  from  the  market,  they  all  full  upon  the  buyer.    If  it 
be  expedient  that  there  should  be  a  public  inspection  of  the 
«        commodity  offered  for  ^ale,  in  order  that  it  may  be  assurd 
to  be  marketable,  the  buyer  .ilone  can  suffer  from  the  want 
of  that  pi-ec.i^  tiou.     So   where  the  commodity,  afterwards 
sold  to  an  in^(iffc^H  purchaser,  was  first  obtained  by  feloDV, 

"■    '     :V-,. 

(fl)  2  SaiifU.  174.5:    .  (ft)  a  Ventr  i6. 
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he  can  only  be  protected  by  a  sale  of  it  in  bulk  in  market-        ^  W5. 
overt.    At  ail  eventSi  however,  the  buyer  of  corn  or  olbcr  xhtBAinft,, 
necessaries  must  follow  the  seller  wherever  he  is>  and  must       &c.  df    • 
take  them  where  and  in  ^vhatever  manner  they  are  to  be  ^'^aftwe*' 
obtained^  and  the  consumer  cannot  dispense  with  n^es*      Dttvow*    j 
inTiesr,  becHUse  the  seller  does  not  choose  to  bring  them  ia 
bulk  to  the  mnTk<ft. 

1/tt  Court  directed  the  case  to  stand  over  for  constderatian  7 
and  in  this  term 

Lord  ELLeNBORotJGH^  C  /.  delivered  judgment.  The 
plaintiffs  in  every  count  of  their  declaration^  except  the  last» 
coiTiplain  of  the  defendant  hs  a  buyer  in  their  market  6f 
^ampie  of  wheat  not  urought  into  their  market  by  the  cilery 
*'  whereby  the  plaintiffs^ were  prevented  from  taking  tbeif  [  419  J 
ioHouloftht  zttid  u'heat,  as  they  wo^ld  have  done  if  the 
wheat  liad  been  brought  into  and  placed  in  the  said  market**' 
In  the  last  (the  fifth)  coant,  tliey  complain  of  a  non*delivery 
upon  demand  of  the  toll  due  upon  a  sale  of  corn,  alleged  to 
have  been  brought  into  the  market  to  be  sold  and  thert  sold^ 
and  which  the  count  supposes  to  have  been  capable  at  the 
time  of  specific  render  and  delivery .  This  count,  however^ 
and  the  very  ingenious  and  learned  argaments  founded^upoa 
it,  must  be  laid  wholly  out  of  the  question,  upon  this  simple 
ground,  that  it  contains  certain  specific  allegations  of  Jact 
which  are  not  in  any  de<^ree  sustained  by  the  evidence  stated^ 
There  was  no  such  corn  actually  brought  into  the  market  to 
be  boldy  iior  was  any  such  corn  there  sold,  nor  did  there  ever 
exist  any  such  physical  possibility  of  rendering  in  kind  the 
toil  demaodedy  as  the  fifth  count  supposes.  And  although, 
the  delivery  of  the  sample  may  be  for  some  purposes  a  sale 
and  delivery  of  that  corn  of  which  it  is  a  part,  or  rs^ther  of 
the  quality  of  that  which  it  represents  and  exempliftes,  yefr 
its  production  in  the  market  cannot  operate  us  a  productioa 
of  the  bulk  actually  sold,  so  as  to  generate  in  point  of  fact 
tlie  conseqnencesof  such  production,  by  affording  the  means  ' 
of  taking  the  toll  spetfifically  thereout;  for  no  fiction  or  in* 
tendment  of  law,  no  symbolical  transfer  whatever,  can 'operate 
to  produce  an  effect  merely  natural,  which  can  only  be. pro* 
duced  by  natural  means,  namely,  by  the  specific  introduce 
tion  of  the  commodity  itself^  in  its  proper  form  and  bulky 
into  the  place  where  the  toH  is  demand^d^  and  where  the 
^  Vol.  VL  A «  count 
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1805.        count  supposes  it  could  (if  the  defendant  had  to  pleased) 
ThrBr*i'fi     ^*^*  ^*^"  specifically  rendered.     This  county  therefore,  fail* 

&e.  of/    ing  for  want  of  the  proof  necessary  to  sustain  the  material 
tswicMMjar  allegations  of  fact  contained  in  ir,  the  question  must  turn 

DiJToir.  upon  the  other  counts,  which  *  complain  of  the  defendant  at 
♦  [  400  ]  a  buyer  of  corn  by  sample,  in  fraud  of  the  plaintiffs'  right  to 
a  market  toll.  The  complaint  made  is  of  the  buyer  only. 
It  is  not  a  charge  in  the  nature  of  a  conspiracy  against  the 
buyer  and  seller  jointly  for  an  iiyury  resulting  to  %<ie  plain- 
t'frlTs,  from  their  joint  contrivance  ami  conceit,  but  from  the 
inpposed  misconduct  htiA  fraud  of  th^  defendant,  the  fruf/er, 
as  such,  and  which  is  stated  to  consist  in  the  mere  act  of 
buying  co^n  by  sample  which  he  knew  at  the  time  was  not 
in  the  market.     In  this  respect,  the  case  is  perfectly  novel 

I  and  upprecedented.    Assuming,  however,  for   the  sake  of 

argument,  that  the  seller  (whose  case  is  very  different  from 
that  of  a  buyer,  bat  which  it  is  not  nedefisafy  at  present  to 
consider)  would  under  the  circnmstances  be  liable  to  this 
species  of  action,  as  for  a  sale  to  the  prejudice  of  the  plain* 
tfffi'  market,  does  it  follow  as  a  consequence  th«it  the  bujer 
would  also  be  so?  The  seller  has  it  in  his  choice  whether 
he  will  sell  by  sample  or  not  a  c6mmodity  not  then  locally 
brought  by  bim  within  the  limits  of  the  market  where  the 
sale  takes  place;  but  the  buyer  may  have  no  sucii  election: 
be  cannot  compel  the  farmer  to  bring  his  corn  in  bulk  tp  the 
market;  and  if  he  be  restrained  from  buying  any  corn  but 
what  is  actually  brought  into  the  market,  he  piay  beentirelj 

X  precluded  from  buying  of  corn,  by  the  discont  in  nance  of  all 

resort  to  the  market  by  persons  dealing  in  that  commodity 
in  bulk:  he  may  therefore  be  driven  to  the  necessity  of 
buying  of  corn  in  this  way,  or  of  wanting  it  altogether* 
But  it  may  be  said,  why  should  he  not  even  in  the  case 
above  suppof  ed  pay  the  toll,  when  he  afterwards  receives  at 
Tewkesbury  the  corn  lie  bought,  out  of  which  it  may  be  ren- 
dered? In  the  first  place,  how  will  the  subsequent  non- 
delivery of  the   toll  make  the    buying    itself   specificallj 

r  461  1  fraudulent  ab  initio^  unless  tlie  buyer  had  at  the  (i^nie  of  his 
purchase  an  original  intention  of  withholding  the  toll ;  but 
which  is  neither  alleged. nor  proved,  indeed,  the  prac- 
tice which  is  stated  in  the  case  to  have  prevaikd  at  Tewka* 
litry  for  the  last  30  or  40  years,,  of  aeliing  by  sample  and 

delivering 
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deJjvering  tRe  toll  afterward»^  would  rather  make  the  subs^-        ^^^ 
<juent  non-delivery  oF  toll  n  fraud  upon  at\  implied  contract    xhe  Bailiffs 
to  that  effect  wiih  the  lord,  of  the  market,  than  a  fraud  tapan        **'^^,^^ 
the  right  to  a  market  toll :  it  would  rather  be  a  breach  of       ^g^inH 
cjfitrnctor  duty  in  depriving  the   lord  of  the  market  of  thfc       lirtroif. 
agread  substitute  for  his  demandable  toll,  thnn  of  the  toll 
iiself.    But,  in  the  next  plr«ce,/ why  in  justice,  and  on  the 
ground  of  receiving  the  consideration   for  which  the  toll  is 
pnyable,  should  the  buyer  in  this  cose  be  required  to  pay  it? 
The  corn  he  has  bought  sometime  before,  by  no  fraud  or 
contrivance  of  hisown^  it  is  true  is  delivered  at  Tervkrsbnry  % 
but  the  correction  of  the*  market  at  the  time  and  place  of 
sale  has  been  wholly  losjt  to  him  in  point  of  benefit :  he  had 
liad  no  benefit  from  th«  previous  view  of  the  entire  bulk  ex- 
posed in  the  market-place;  he  has  not  had  the  advantage 
in  reduction  of  price  which  frequently  results  to  the  buyer, 
from  the  seller's  dread  of  being  obliged  to  carry  back  his 
commodity  in  bulk  unsold.    Of  these  advantages  it  does  not  f^ 

appear  that  he  has  been  deprived  by  any  act  or  consent  of 
his  own  ;  or  that  he  could  have  obtained  his  corn  from  the 
seller  on  any  other  terms,  or  by  any  other  mode  of  jale  and 
<ldivery,  than  that  by  which  he  has  in  fact  received  it. 
But,  iiidepend<»utly  of  these  circumstanced,  by  which  the 
case  of  the  buyer  is  distinguished  from  that  of  the  seller 
(upon  which  latter  case,  t.  f.  that  of  the  seller,  we  would 
not  be  understood  as  intimating  any  opinion)  it  does  oot> 
upon  the  facts  stated,  appear  that  the  injurious  consequence 
alleged  to  follow  from  the  buying  of  corn  under  these  cir-  r  402  J 
cumstances,  vix.  the  lo^s  of  a  toll  which  the  jjlaintiffs  other- 
wise would  have  taken,  has  in  fact  followed  therefrom,  ' 
How  does  it  appear  that  this  corn,  if  not  sold  by  sample, 
would  ever  have  been  sold  in  bulk  in  TV^rArrsAnry  market  ?> 
and  yet  it  should  so  appear  by  evidence  sufficiently  proba- 
ble, as  reasonably  to  induce  this  conclusion,  oiher- 
wisf  the  consequential  damage,  which  is  the  foundation 
of  this  action,  is  unproved,  and  of  course  the  action 
not  maintainable.*  In  the  case  cited  by  Mr*  Ju9tice 
PorrtHin  his  argument,  in  Askby  and  White,  9,  Ld,  Raym. 
948,  by  way  of  instance  of  an  action  lying  for  possibility 
of  damage,  as  by  an  owner  of  afi  tfncient  market  for  erect* 
ing  a  new.  market  near  his,  si^'S,  *^  And  yet  perhaps  tl)e 
oittle  that  come  to  the  old  market  might  not  be  sold,  and 

AaS  ft 
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1805.        80  DO  toll  due,  and  consequently  no  real  damage  ;  but  there 
The  Bailifis,    "  *  possibility  of  damage/'     But  this  is  at  any  rate  a  present 
&p.  of       injury  to  the  rights  of  the  old  market ;  it  renders  the  estate 
^"raS^r*^  o{*b«  market  itseli  ioimcdiately  of  less  value  as  saleable  pro- 
BuToif.       v*-*ty  in  the  hands  of  the  proprietor.     And  in  ihe  other  case 
af  a  market,  stated  in  the  report  of  this  same  case,  6  Mod. 
49,  as  having  been  put  by  Pdnfcliy  J. :  *«  Where  one  has  a 
markei  and  a  toll,  and  Unotber  is  coming  with  goods  to  the 
market,  for  which,  if  sold,  toll  would  be  due,  and  a  third 
person  hinders  him  from  coming  to  the  market,  —  action  lies 
for  the  lord  of  the  market>  because  of  (he  possibility  of 
damages/'    There  the  hindrance  by  the  defendant  is  the 
only  circumstance  which  is  .supposed  to  intervene  between 
the  lord  and  his  toll,  to  prevent  his  receiving  it.     The  case 
stated  assumes  that  the  person  hindered  would,  but  for  the 
hindrance,  have  come  to  the  market  with  lus  goods,  and 
there  have  sold  them;    in  th#  ha|>penlng  of  which  two 
f  463  3      events  a  toll  would  have  become  demandable ;  and  the  law 
in  all  cases  proceeds  upon  proximate  possibilities  of  this 
kind,  as  being  prima  facit  sufficiently  certain  ;   for   if  the 
hindrance  were  occasit>ned  ultimately  by  uny  other  circum- 
stance, so  that  what  the  defendant  did  was  only  an  attempt 
to  hinder,  and  noi  an  effectual  hindrance,  that  might  have 
been  s)>ewn  by  him  in  bis  defence,  in  order  to  repel  the 
plaintifis'  clajm  to  damages.    In  the  present  case  no  person 
Ivas  coming,  or  bad  indicated  any  intention  of  oomiog  with 
the  corn  in  question  to  that  market,  or  to  any  otiier,  to  be 
iold ;  nor  wt^s  ihe  proprietor  of  the  corn  induced  by  the  de- 
fendant*s  act  not  to  bring  his  corn  to  the  market ;   and  the 
probable  inference  is,  that  if  the  corn  had  not  been  sold  to 
the  defendant,  it  would  have  been'  sold  by  ?ample  to  sonic 
other  purchaser  equally  out  of  the  market  of  Tewkesbury* 
This  allegation  therefore  of  special  damage  is  sustained  by 
no  evidence  sufficiently  proximate  to  enable  us  to  connect  ft 
with  the  act  (f  buying>  as  the  consequence  and  eflect  of  sneh 
net.     Upon  this  ground,  therefore,  we  are  of  opinion,  that 
'  this  allei^ntion  also,  viz.  of  damage  occasioned  by  the  act  of 

buying,  ns  well  as  the  alltgatjon  that  the  buying  itself  was  in 
fraud  of  the  plainiifi's'  right  to  a  market  toll,  and  with  intent 
to  deprive  them  of  the  same,  is  not  made  out  in  point  offset 
by  cooipetent  evidence^   wi^rraating   such   conclosion  in 

'   point 
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point'  of  law;    aric)  on  thcae  accounts  we  are  of  opinion        1805, 
that  judgment  of  nonsuit  ought  to  be  entered  in  favour  of    nnj^^^i^^ 
the  defendant.  &c.  of 

Judgment  of  Nonsuit.      "^^^^^^J*^ 


[454] 


The  King  against  Ph  i  l  i  p ps.  MT^jbi. 


•pHIS  indictment  contained  four  counts,  the  first  of  which  ^"pro^c*"" 
charged,  that  the  defendant,  intending  great  bodily  harm  anoibercocom 
to  one  jR.  G.  Thomas,  and  to  break  the  peace,  &c.  and  to  ^aDorofseaV- 


provoke  and  excite  him  to  fight  a  duel  with  the  defendant,  wff  •  «hal!eBc« 

•  .  1    II  n   I  X  •       t  •  I  .'.4    to ftf ht, If  itielC 

sent  him  a  challenge  to  nght,  contained  m  a  letter^  which  a  mifdemeanor 

was  set  out  as  after  mentjoned.     The  second  count  chargecl  uS£llyVh«m 
that  the   defendant  endeavoured    to    provoke   and   incite  siicii  provoea- 
Thomas  to  fight  a  duel  with  him,  by  writing  the  said  letter^  b^^luS^^ 
containing:    mnlicious    and    provokine  matter    concernios:  contaiohif  li- 

fnt  m.       I  •  J  u  J  It       I         •      I^Houi  natter^ 

Thomas.     The  third  count  charged  more  generally  that  the  aod  aiie^d  in 
defendant,  intending  great  bodily  harm  to  Thomas,  and  to  ^irt'orrticm. 
break  the  peace,  did  provoke,  excite,  and  challenge  7%omas  ^dictaent  to 
to  fight  a  duel  with  him,  without  stating  the  letter.     The  t*th  b^nt^to 
fourth  count  charged  that  the  defendant,  unlawfully  and  d©  the  party 
maliciously,  intending  to  do  great  bodily  harm  and  mischieif  and  to  break 
to  R,  G.  Thomas  J  and  to  break  the  p^ace,  8cc.  on,  &c.  with  JJ^^^'the 
force  and  arms,  at,  Stc.  wickedly  and  maliciously  did   en-  lewlisf  melt 
dfavour  to  stir  wp,  provoke,  and  trciU  Tliomas  to  challenge  ^'iJ^SbM^ 
the  defendant  to  fight  a  duel  with  him,  Thomas,  by  then  and  ^•Wiiproait 
there   writing,  sending,  apd  delivering  to  him,  Thomas,  a  miffioaoftbo 
scandalous,  malicious,  and  provoking  letter  from  the  defend-  aeiSuorbc^ 
aot  to  Thomas^  to  the  tenor  and  effect  following,  vi^.  No.'  aoopmpHthed/ 
28,  Or^rhard'Streetj  isi  June,  1803.     Sir  (meaning  TAo^was)  toteot'H^m!^ 
It  will,  I  (meaning  the  defendant)  conclude,  from  the  de-  pM/ioffatfaft 
scription  3'ou  gave  of  your  feelings  and  idea  with  respect  to  oooititate  fucli 


insult,  in  a  letter  to  Mr.  Jones,  of  last  *  Mondaj/*B  date,  be  jJ^*t^*°^'Sr 
suiBcient  for  me  to  tell  you,  that  in  the  whole  of  the  Car-  alleged  in  tba 
marthaishire  election  business,  as  fur  as  it  relates  to  me,  you  profidl^ho^irii 


have  behaved   like  a  blackguard.    I  shall   expect  to  hear  it  Jiiuncieatto 
from  you  on  this  subject,  and  will  punctually  attend  to  any  prefatorj'part 

•r  (he  indict- 
meot.    Bat 

where  the  aA  if  in  ittelf  aniawfal,  the  la#  infen  an  evil  iotenf,  aad  the  alleiration  oftiich  in. 

teat  is  merely  matter  of  (onD,  aad  need  not  l>e  gnursd  by  eKtciosie  evideooe  on  tlie  part  of 

flff  pioiftcator.        ^ 

A  a  ^  fippoinimeat   *  [  46j  J 
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I  •  18(XS.         appointment  yon  may  think  proper  to  make  (meanibg  tbtft 

ThT^KTsG     ^'^^  ^^efendant  would  puncuially  attend  to  any  appointment 

9gains^        that  Thiftnas  miglit  think  proper  to  mukey  for  the  purpose  of 

TuturpK      hh  fighiing  a  duel  with  and  against  the  deJ'endant,  signed 

by  the  deiendant);  with  intent  to  stir  up,  pmvoke^  and  rX' 

cite  the  said  R.  G.  Thomas  to  chalkn^c  the  defendant  tofigkt 

a  duel  with  him,  &c.  against  the  peace,  &^. 

The  defendant  was  tried  and  acquitted  on  the  three  first 
counts,  and  found  t^uilty  on  the  4th;  on  which  aruienui 
was  obtained  by  CJiff'ord  for  arresting  the  judgment,  on  the 
ground  that  the  last  count  did  not  charge  the  comnaission  of 
any  misdemeanor,  but  only  an  ineiTectual  provocation  to 
another  to  commit  one ;  being  at  most  an  endeavour  only  td 
do  that  which  tended  to  a  breach  of  the  peace,  bot  was  uoi 
.  in  itself  a  breach  of  tiffe  peace.  That  a  direct  challenge  iu 
wri^ting  was  only  a  misdemeanor,  as  imp!} lug  an  intentiou 
in  the  challenger  to  fight,  and  ti)crcby  break  tlie  peace;  and 
the  jury  must  be  satisfied  of  such  intention,  according  to 
Lezies  v.  Jeoff^re^js  (a) ;  but  that  for  aught  appeared  here,  (he 
defendant's  intent  might  only  have'  been  to  provoke  the  pro- 
secutor to  challenge  him,  in  order  that  he  mi<;ht  bind  biai 
over  to  keep  (he  peace;  especially  when  by  the  vei diet  of 
acquittal  on  tlie  other  counts  the  jurj*  had  negatived  au  iu* 
tenllon  in  the  dtrfendant  to.  break  the  peace  by  giving  ilie 
challenge.  And  he  observed,  that  the  case  of  Lord  Danij 
V.  Markham  (6)  Wiu>  decided  in  the  Star-ChamtKT  on  the 
F  466  ]  ground  of  its  being  a  (compounded  mk:>deineanor;'the  leucrs 
which  were  dispersed  by  the  .defendant  containing  l.Jbei!ous 
natter,  as  well  as  u  provocation  to^Lgrd  Darcj/  tochaileoge 

'  him, 

Er$l:ine,  Ge^rrow,  and  Abbot^  shewed  cause  againstfthe 
rule  on  a  former  day  of  this  term  ;  aqd  admitting  that  ua 
evil  inteIuion>  without  an  overt  act  to  carry  it  into  effectj 
was  not  sufficient  to  convict  the  defendant  of  a  misde- 
meanor, contended  tb^it  the  sending  the  letter  state4  hi  the 

■ 

4th  count,  the  intent  and  construction  of  wiiich  were  put  on 
th^  record  by  propci;  avermex>ts  and  inueodoes,  found  by 
the  jury  to  be  true,  did  constitute  an  ptTeope  iu  law,  al- 
though the  defendant's  purpoiiie  iu  ho  doing  was.  not  efiect^di 

\i$)  Poph.  jj3.  (*)  liob.  120. 

unless 
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unless  the  Court  were  of  opinioa,  which  could  not  be  sup^        lfi09» 
posedj  that  the  letter  upon  the  face  of  it  was  not  capable  of  .  'r^Tx^^ 
having  such  a  meaning  imputed  to  it.    The  objection  sup*       a^ainti, 
poses  an   innocent  intent,  namely,  that  the  defendant  did     P*"MF'«» 
not  mean  toaccept  the  challenge  which  he  solicited,  but 
onlj  to  bind  over  the  prosecutor  to  keep  the  peace ;  but  that  ' 
is  inconsistent  with  the  intent  chaiged  in  the  4th  count, 
which  is  threefold:  1.  To  do  great  bodily  barm  and,  mischief 
to  the  prosecutor;  2.  To  break  the  peace;   and,  3,  in  the 
conclusion,  Tp  provoke  tlte  prosecutor  to  challenge  him.     It 
19  not  therefore  open  to  the^  defendant  to  assume  any  other 
or  innocent  intent.     Besides,  the  sending  a  letter  to  provoke . 
another  to  cliaUenge  the  writer,  and   thereby  commit  a 
breach  of  the  peace,  mustjpWma  facie  at  least  Ue  taken  to  be 
done  with  an  evil  intent,  unless  the  contrary  be  shewn  ;  and 
if  the  intent  be  ^vil  and  unlawful,  the  ai:t  itself  must  neces-. 
sarily  be  unlawful,  whatever  consequence  may  ensue  upon  it 
(0);     If  the  defendant  could  have  shewn  that  he  sent  the 
letter  with  an  innocent  intent,  or  with  any  intent  materially      ^  407  ] 
different  from  what  i»  alleged,  he  would  have  been  entitled 
to  an  acquittal.    As  on  an  indictment  for  a  libel  the  defend* 
ant  may  shew  that  he  read  it  innocently  without  knowing  its 
contents.     In  the  cases  of  Rex  v.  Mackrcthj  Rex  v.  Bain-- 
bridge.  Rex  v.  i2icr.  Rex  v.  Lord  Camelford,  and  Rex  v. 
Seaton,  all  (ate  cases  of  information^  of  a  like  nature  with 
the  present,  4ie  coupts,  to  which  the  evidence  in  each  cas« 
alone  applied,  were  either  in  the  same  form,  or  at  least  not 
stronger  in  regard  to  the  objection  made  than  tli0  present^  . 

concluding  with  an  inteqt  to  provoke  the  several  prosecutors  to 
challenge  the  defendants ;  and  no  objection  was  taken.     On 
general'principles,  an  attempt  to  Commit  a  misdemeanor  in  set- 
ting fire  toa  man^s  own  house,  was  holden  to  be  a  misdemeanor^  * 
perse  (6).  '  So  the  attempt  to  bribe  a  privy  counsellor  to 
procure  an  o.iTice  for  the  party  (().     And  in  Rex  v.  Higgint  ^ 
(J),  where  an  ineffectual  solicitation  of  a  servant  to  steal  his. 
master's  goods  was  deemed  to  be  a  misdemeanor,  and  triable. 


(a)  Rex  V.  Woodfall,  4  Burr.  1667. 

\b)  R.  o.  Scofield*  Cald.  397.  Tbe  settinff  fire  to  a  msa't  own  hontf  nts 
tben  only  a  mudemaaDor.  But  now,  by  tm  lUt.  4)  G.  3,  c.  58. 1.  x«  thft 
jmaUciooi  buroios  or  any  house,  wbetberin  the  pouestioa  or  the  oS'eiider  or  of 
aoy  other,  with  inteot  to  injure  43t  derraud  any  penoo,  la  nuMic  a  capital 

Isipy. 
(t)  4  lorr.  S4)4,  ^  (<f)  t  Eaiti  5« 
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1805.        ftt  the  Sessions^  as  having  a  tendency  to  a  breach  of  peace, 

4  •Th^k*^       ^r<wr,Jf.  considlered  qcneialfy  that  an  attempt  to  commit  a 

jj/raimi      xnidemeanor  was  itself  a  inisdeineanor  ;  and  in  jRrx  v.  Sco-* 

Paiw:pF».   JitlJ  a  case   was  cited,   before  Adams,   B.   at   Shrewihuty^ 

which  wai  wcognized  by  the  conrtin  Rtx  v.  Higgins^yKUem 

one  was  convicted   upon  an  indictment  for  attempting  to 

guborn  another  to  commit  perjury,  which  upon  reference  to 

the  Judges  afterwards  was  unanimously  approved. 

t  40S  3  ^       Clifford,  in  support  of  the  rule.     The  Court  can  only 

look  to  the  charge  in  the  indictment^  and  s^e  whether  the 

law  will  infer  a  crhnina!  intent  from  the  act   alleged  to  be 

done;  or  if  the  act,  being  indiffeient  in  itself,  can  only  be-« 

cotoe  criminal  by^  being  coupled  with  a  ciminal    intent^ 

whether  such  criminal  intent  be  distinctly  averred.  Now  here 

the  act  charged  is  alleged  to  i>e,  not  an  bcXub]  proraciftion  br 

c   I  ixcitemeni  to  th^  prosf  r'utor  to  challenge  the  ^Urfcndant,  but 

only  an  endeavour  16' provoke  and  excite  him  to   do  that 
«  which,  if  he  had  done  it;  would  have  amounted  at  most  only 

to  a  constructive  breach  of  the  peace.     But  it  does  not  n)e* 
vi    •  cetearily  follow  that  the  defendant  intended  to  accept  the 

fp^aFlenge  and  fight  the  prosecutor,  nor  is  it  averred  that  he 
did  so  intend.  If  tht'n  there  be  any  dupposable  case  in 
which  a  party  could  make  such  an  endeavour  with  a  lawful 
intent,  as  if  he  did  it  with  intent  to  bind  the  challenger  to 
lieep  the  peace,  it  is  neccs«?ary  to  exclude  such  Aq  inference, 
9nd  to  aver  an  unlawful  intent  in  the  defendant.  Now  here 
^  the  unlawful  intent  i^  only  stated  by  way  of  inducement  in 

the  prefatory  part  of  the  indictment,  which  has  never  been 
considered  as  equivalelit  to  a  direct  averment-  And  in  Jiex 
y.  Higgins  (a),  Lawrence,  J.  quotes  8  Hawk.  eh.  95,  s.  60, 
ttt  an  authority,  th^t  the  want  of  a  direct  allegation  of  anj 
thing  material  in  the  description  of  the  substance,  natuje, 
pr  manner  of  the  crime,  cannot  be  supplied  by  any  intcud- 
nfent  or  implication  whatsoever.  It  is,  however,  contended 
generally,  that  an  attempt  to  commit  a  misdemeanor  is  itself 
a  misdemeanor :  but  the  cases  adjudged  do  not  support  that 
proposition  to  that  exteat.  An  attempt  to  commit  a  mis- 
demeanor of  one  sort,  can  only  be  itself  a  substantive  mis- 
r  4M  1     demeanor  where  the  act  doae  is  unlawful  ptr  sr,  if  dgoe  with 

% 

(«)  X  £aBt,  a«« 

an 
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an  evil  intent^  and  leaves  nothing  to  be  done  further  by  the. 
party  himself  or  by  any  other^in  order  to  constitute  a  breach 
of  thepeace^  or  other  known  crime  disiincily  prohibited  by 
the  law.     In  high  treason^  tl>e  bare  solicitation  of  another  to 
commit  a  traitorous  act,  makes  the  tempter  a  principal.     In 
felony,  the  adviser  would  be  a  felon  if  the  felony  were  com- 
initted^  though  out  of  his  view  and  without  his  knowledge 
at  the  time.     The  motive  accompanying  the  advice  in  such 
a  casQ  niust  necessarily  be  bad  ;  and  therefore  in  i2.  t.  Hig^ 
lins  it  ^as  consickred  that  the  mere  solicitation^  which,  had 
it  been  effectual,  would  have  made  tne  solicitor  a  felon,  at 
all  events  was  a  misdemeanor,  when  the  attempt  was  fruit- 
less.   But*in  Rex  v.   Scofield  (a),  where  the  act  of  putting 
the  candle  under  the   staircase  of  the  party^tf  own  house^ 
might  or  might  not  be  criminal   according  to  whether  the 
intent  were  evil  or  indifferent,  the  indictment,  besides  the 
prefatory   imputation    that    the   defendant    unlawfully  and 
maliciousty,  &c.   intending  to  burn  the  house  did  the  act, 
contained  a  distinct  avero^ent  that  he  did  so  place  the  candle 
'^  with  a  wicked  and  malicious  intention,  by  meai^s  thereof 
then  and  there  feloniously  to  set  fire  to  the  house,'*  8cc. 
So  the  subordination  of  perjury  is  a  known  substantive  of- 
fence; and  every,  attempt  to  suborn,   whether  effectual  or 
not,  must  necessarily  proceed  from  a  depraved  and  evil  miad. 
The  very  attempt  is  an' endeavour  to  subvert  the  due  course 
of  justice,     ^ut  in  Regina  v.  Langlty  (&),  where  one  was  in« 
dieted  lor  opprobrious  words  spoken  to  the  mayor  of  Sali&^ 
iury,  viz.  *•  You  are  a  rogue  and  a  rascal,**  but  not  alleged 
to  be  spoken  to  him  in  the  execution  of  his  office^  Pca^//,  J. 
thought  that  the  words  being  spoken  to  the  mayor's  face, 
tended  to  a  breach  of  the  peace,  and  so  were  indictable 
without  reference  to  his  oiBo^:  but  Holty  C.  J.  said,  '*  ihey 
are  not  a  breach  of  the  peace,  but  they  may  provoke  to  it." 
Powell^  J.  afterwards  said,  *'  words  that  tend  directly  to  a 
fceach  of  the  peace  are  indictable  :'*  to  which  Holt^  C.  J» 
answered,   *'  Yes,  if  one  man  challenge  another.**    And 
finally  the  indictment  was  quashed.     It  appears,  therefore, 
that  the  Court  considered  that  -words,  not  amounting  to  jbl 
fhallenge^  but  only  tendij^g  to  provoke  it,  had  not  st;icb  a 
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(I)  Salic.  (97,  aad  1  Ld.  ^sym.  1029.  , 
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1805.        necessary  tendency  to  a  breach  of  the  peace  as  to  be  la 

Th« Kino      themselves  indictable. 

.  fgmtut  Cur^  adv.  vult. 

Pmupps,         £ord  £4LENBORoyGii^  C,  J.  now  delivered  judgment. 
This  was  an  indictment  containing  four  counts;  .the  three 
first  oF  which  charged  the  defendant  with  having  sent  to  a 
Mr.  Thomas  a  challenge  to  fight  with  hiio:  on  these  the 
defendant  was  acquitted ;  and  the  question  arises  upon  the 
last  countt  upon  which  he  was  found  guilty.     [His  Lord* 
ship,  after  stating  the    fourth   count,   proceeded.]      The 
question  which  has  been  made  upon  the  motion  in  an  est  of 
judgment  is^  Whether  the  count  so  framed  contain  in  itself 
a  sufticrent  charge  of  an  offence  indictable  by  the  law  of  tbe 
land  i    It  has  been  argued  on  the  part  of  the  defendant^  that 
the  offence  amounts  to  no  more  than  an  endeavour  to  pro- 
voke a  person  to  challenge  the  defendant  to  fight  i^  duel 
with  him,  with  intent  so  to  provoke  him  :  and  that  although 
the  sending  a  challenge  to  figbt  may,  on  account  of  its 
direct  and  immediate  tendency  to  a  breach  of  the  peace,  be 
an  indictable  offence,  yet  that  a  mere  endeavour  to  provoke 
a  person  by  a  letter  so  to  do,  such  endeavour  not  in  itself 
having  a  direct  and  immediate  tendency  to  a  breach  of  tbe 
peace,  nor  being  alleged  to  be  done  or  used  with  that  intent, 
but  having  only  a  tendency  to  provoke  a  challenge,  and  a 
challenge  having  only  a  tendency  to  a  breach  of  the  peace^ 
and  not  being  of  itself  a  breach  of  the  peace,  was  too  re- 
'oiotel^  dangeious  to  the  public  peace  to  be  a  subject  of  in* 
dictment  as  a  substantive  misdemeanor.    And  the  case  of 
The  Queen  and  La^ghy  (Salk.  697.    6  Mod.    JS4,  and  S 
Ld.  Rajfnu  1094)  which  was  the  case  of  an  indictment  for 
saying  to  a  mayor  that  ''  he  was  a  rogue  and  a  rascal,'*  and 
which  words  were  held  not  indictable,  because  they  did  not 
tend  directly  to  a  breach  of  the  peace,  has  been  relied  on. 
And  yet  in  the  report  of  this  very  ease  in  Salkeld,  the  dis« 
linction  is  taken  by  Iloltf  C.  J.  that  "  if  ibeae  words  had  been 
written,  an  indictment  would  have  iaiD»"  for,  as  was  said  in 
oLd.  Raiftn.  J0:5l,  S.  C.  that  is  a  libel.     It  will  here- 
collected,  that  in  the  present  case  the  provocation  was  ad- 
ministered by  words  written,  and  that  the  words,  ^j  Yon  have 
behaved  like  a  blackguard,''  give  x)^c  character  of  a  \\h^\  to 
the  letter  in  question.    But  it  appears  to  me  that  the  first 

proposition 
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proposition  -conteiKied  for,  viz.  thai  snch  an  endeavour  as        1S05. 
liQs  been  used  on  this  occasion  to  provoke  another  to  com-     -,.    «^ 
mil  the  misdeineanor  of  sending   a  challenge,   is    not  it*       m^itu$. 
self  a   misdeineaoor,  cannot  be  sustained.     Ahhough  the      Phiuf^i. 
intended  effect  ma/ not  have  been  produced,  yet  the  meant 
calculated  and  likely  io  prodace  such  effect  have  been  used. 
The  letter  was  as  much  an  act  done  towards  the  misdemeanor 
meant  to  be  accomplished  in  tliis  case,  namely,  a  challenge, 
as  it  was  in  the  case  of  The  King  v.  Vanghah^  where   the 
xnisdemeanof  meant  to  be  accomplished  by  the  letter,  olTer* 
ing  a  bribe  to  a  minister  of  state,  was  the  inducing  such 
minister  corruptly  to  recommend  to  an  office  of  public  trust. 
The  means  io  each  ciue  were  ec}ually  proper  to  effectuate 
their  respective  purposes,  and  prosecuted  to  the  same  ex-      [  47S  3 
tent*     And  if  the  sending  of  the  letter  in  the  ca^e  of  The  Kini 
v«  Vavghan  (o  solicit  a^  party  to  commit  that  misdemeanor 
vrere  properly  held  indictitble,   I   am  at  a  loss  to  see  ai^ 
reason  wby  a  letter  sent  to  provoke  and  excite  a  person  to 
the  commission  of  the  offence  in  question  is  not  equally  £o« 
It  can  surely  make  no  difference  that  a  different  passion  is 
meant  to  be  operated  upon  in  the  one  case  and  the  other, 
and  that  the  solicitation  or  provocation  was  addressed  in  the 
one  case  to  the  supposed  avarice  ;  in  the  other^  to  the  sup- 
posed apger  of  the  party ;  iknd  that  the  end  proposed  to  be 
ultimately  effected  in  one  case  was  a  corrupt  appointment^    ' 
and  in  the  other  a  duel.     But  the  defendant's  counsel  has  in 
his  argument  ts^ken  for  granted  that  this  indictment  contains 
BO  allegation  of  the  intent  with   which  the  letter  was  sent, 
except  that  which  follows  ttie  statement  of  the  letter,  and 
with  which  the  indictment  concludes,  viz.  ''  with  intent  to 
provoke^  8cc«  Mr.  Thomas^  to  challenge  the  defendant  to 
fight;"  and  which  he  contends,  upon  the  grounds  already 
considered  J  not  to  have  a  sufficiently  direct  and  immediate 
tendency  to  a  breach  of  the  peace*     Upon  referring,  how- 
evefj  to  the  introductory  part  of  the  indictment,  and  con- 
struing it  according  to  Uie  rule  laid  down  by  Lord  ATerns- 
fitld  in  The  King  yJWoodfaU,  5  Burr.  3667,  and  which  has 
bees  adopted   also  and .  acted  upon   in  many  other  cases, 
there  will  be  found  an  actual  allegation  of  intent,  connected 
ivith  the  sending  of  the  letter  in  question,  viz.  **  of  doing 
bodily  harm/'  and  '^  of  breaking  the  kin^*^  peace.    Admit- 
ting that  ia  geaeral  the  epithets  ia  the  indictment,  as 

wickedljr 
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1&05.        wickedly  and  maliciously,  8cc.  are>  as  Lord  M^mfiM  sayt 
The  Ki!»a      '"  ^^'^  J^^^g  v-  fVoodfall,  *<  mere  forinai  inferences  of  law 
tfir«'iiti        from  the  dot/'  yet»  unless  an  aliegfuion  of  inient  be  con* 
f^TA^      veyed  by   the  word  intending  in  the  place  where  it  usually 
occurs  lb  indictinenu>  many  acu,  whicfaj  but  for  an  allegatioa 
of  the  intent  with  which  sudi  acts  are  done,  woald  be  merely 
indiifefent,  must  siill  be  construed  to  be  so  on  the'  fiice  of 
many  indictments:  but  I  think  thai  the  material  criminal 
intent  in  such  cases  is  to  be  considered  as  alleged  in  this  pre- 
fatory part  of  the  indictment.     Lord  Mansfield  tVyere  says, 
,  '^  That  where  an  act  in  itself  iudi&rent,  it'  done  with  a  par* 

ticular  intent  becomes  criminal^  there  the  intent  must  be 
proved  (a)  and  found:  but  where  the  act  is  in  iti^eif  untuwful, 
the  proof  of  jusiiticatioo  or  excuse  lies  on  the  defenJitnt^ 
and  on  failure  thereof  the  law  implies  a  ci:iminal  intent.'* 
Now  the  intent  cannot  be  proved  and  founds  so  asto  sustaia 
the  indictment^  where  a  criminal  intent  is  necessary  to  act 
company  the  act,  unless  the  intent  be  also  therein  aUegtd. 
But  it  is  no  otherwise  alleged  than  it  is  in  this  instance  in  a 
multitude  of  cases  which  bare  undergone  much  discassion, 
and  in  which  judgment  has  been  given  for  the  crown*    In 
the  case  of  The  King  and  Home,  Cowp.  GR%  aUbougb  many 
other  objections  were  taken  to  the  information,  it  was  never 
objected   that  the  crimisal  intention  was  not  sufficiently 
averred  by  the  introductory  words  of  '^  seditiously  intending 
to  excite  sedition  amongst  the  king^s  subjects,  to  alienate 
their  affection  and  allegiance,  and  to  cause  it  to  be  believed 
that  divers  of  his  subjects  had  been  murdered  in  the  pro« 
.    vince  of  Massachusset^  Bay  by  the  king's  troops,  and  to  en- 
courage  his  subjects  in  the  said  plantation  to  resist  the  king's 
governmenu'*    It  may  be  said,  however,  that  in  that  case 
the  criminal  intent  was  necessarily  implied  from  the  publica- 
tion, and  therefore  that  any  averment  thereof  wns  super6a- 
r  4y^  n      ous:  but  in  the  case  of  Jtex.  v.  CritchUy  (cited  in  ReT  v. 
Topham^  4i  Term^  Rep,  129)   the  intent  to  stir  up  hatred  and 
ill-will  against  the  family  of  Sir  C.  G.  NicoUy  deceased,  who 
was  the  subject  of  the  libel,  was  material  to  be  averred,  ia 
order  to  sustain  that  indictmept,  and  was  only  averred  ia 
the  inirodactory  words  of  the  indictment;   ai^d  for  the  want 
of  similar  words  containing  an  averment  of  intent  in  the  pre* 
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ftitory  part  of  the  indictment,  like  that  which  is  to  be  found  IB05. 
in  Rex  v.  CritchUy,  the  indictment  in  Rex  v.  Topham  was 
held  not  maintainable^  and  judgment  was  thef-eupon  arrested* 
Since  the  argument  of  this  case^  we  have  inspected  the 
original  indictment  in  the  Queen  v.  Langley ;  and  there  I  find 
the  intention  laid  thus:  *'  Quod  fFilleimus  Lahgley^  existent 
persona  inquiete^  et  turbulenttt  dispositionis^  et  machinans  et 
intendens  Wm.  Waterman  majorem  eivitatis pradicta  et  au* 
toriCfitem  suam  in  contemptum  et  odium  inducere,  Sotb  April,  * 
&c.  in  prasentia  et  auditu  diversorum  suhditorum,  Sfc.  hac 
mahciosa^  scandalosa^  et  contemptuosa  Anglicana,  ver^a  se- 
quentia  pronunciavit  et  publicq^vit,  viz.'*  &c»  There  no  ob- 
jection was  taken  to  .the  mode  of  averring  and  charging  the 
intent,  but  only|thftt  the  words  uttered^  even  with  such  intefKj 
were  not  indictable.  If  any  particular  bad  intention  ae- 
companying  the  act  be  necessary  to  constitute  it  a  crime, 
such  intention  should  be  laid  in  the  indictment.  In  maij^y 
cases  the  allegation  of  intent  is  merely  a  formal'one;  being 
no  more  than  the  result  and  inference  which  the  law  draws 
from  the  act  itself,  and  which  therefore  requires  no  proof 
but  what  the  act  ftself  supplies ;  as  iti  the  Case  of  libels, 
where  the  fact  of  publication  is  not  in  question.  But  where 
the  act  is  indifferent  in  itself,  the  intent  with  which  it  was  ' 

done  then  becomes  material,  and  requires,  as  any  other  sub* 
stantive  matter  of  fact  does,  speciiic   allegation  and  proof.     [  475  1 
And  after    verdict  every  material   allegation    in    the  in- 
dictment must  be  taken  to  have  been  proved.    To  apply  this 
to  the  present  case,   the  alleged  intent  ''of  doing  bodily 
harm  and  breaking  the  king's  peace,"  is  either  a  legal  result 
from  the  Jetter  of  provocation  and  insult  in  which  it  is  coa- 
veyed,  and  in  that  way  is  self- proved;  or  it  is  an  allegation 
of  fact  requiring  extrinsic  evidence  collateral  to  the  letter 
itself,  and  which  proof,  upon  the  present  motion  in  arrest  of 
judgment,  it  must  be  presumed  to  have  received  at  the  trial. 
The  fact  of  such  intention,  whenever  h  is  required  to  be 
established  by  collateral  evidence,  is  of  course  liable  to  be 
rebutted  by  contrary  evidence:  and  if  the  defendant  cou1$ 
on  this  occasion  have  shewn  that  he  wrote  the  letter  with  the 
iuQocent  and  even   meritorious  views  with  regard  to  the 
public  peace,  wi^ich  have  been  sugf^ested  on  his  behalf)  as 
fpr  instance,  to  provoke  a  challenge  from  a  person  known  to 
harbour  latent  purjposes  of  a  malicious  and  dangeraus  kind 

against 
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1805.        HgRinst  the  writer,  in  order  thereupon  to  obtain  «ircty  trf 
^fT"!^        the  peace  ngainst  liini ; — I  say,  if  auch  had  been  the  intcn- 
mgaimMi       tion  of  the  Wilier,  it  would  have  been  open  to  him  to  have 
l^auiFPfb      sh^wn  it  in  evidence  on  his  part,  and  thereby  to  have  re- 
pelled the  bad  intention  either  inferable  from^  and  arising 
out  of  the  act  itself,  or  to  have  supplied  extrinsic  evidence 
({or  so  it  must  have  been  in  support  of  the  allegotioa  of  in- 
tent) if  the  act  were  sufficiently  indifferent  in  itself  to  have 
rendered  such  proof  necessary.     Upon  the  whole^  whether 
the  letter  in  question  be  considered  as  an  atteqnpt  to  procure 
I     another  to  commit  a  misdemeanour,  by  provocation  iDten- 
tionally  addressed  to  that  immediate  purpose,  or  as  a  provoca- 
tion to  a  challenge  with  the  intention  alleged  in  the  prefa- 
tory part  of  the   indictment  (and  it  seems  capable  of  being 
[  ^^  J      considered  either  way)  it  is  in  either  of  these  points  of  view 
'a  competent  subject  of  criminal  prosecution,  so  as  to  sustain 
the  indictment  founded  thereupon*     The.  rule,  therefore,  for 
arrestiug  the  judgment  in  this  case  must  be  discharged. 

Rule  discharged  (a). 

(ff)  Tide  Ificki'f  ctte,  Hob.  21^4  where  a  TitwITan*  1e44rr  sent  to  tlie  parfy 
bimtelf  wa«  decreed  a  misdemeanour,  tiecaaie  it  wa«  a  ^irovocation  to  a  ctial« 
leAffe  and  brench  nf  the  peace.  So  by  I  Hawk.  ch.  6,  f.  3,  *Mt  is  a  very  hi^h 
offence  to  chalienpe  another,  kc,  or  even  barely  to  ^ndearonr  to  provolte  aa- 
'  other  to  teixi  a  challenge,  or  to  fi|:ht ;  an  hy  diipersinjt  Ictten  fntl  of  refiectiont^ 
•ml  insinuatiDt:  a  de^re  to  fig^ht,**  &c.  But  in  William  Kiai;*s  rasct  4  Io«(. 
iSj,  mere  words  of  proTocation,  as  liar  and  knave,  ihoajch  «aid  to  be  motives 
and  nie'liiite  provoc^itiun  for  breach  of  the  peace,  were  yet  considered  a»  not 
tendioi;  immediately  to  the  breach  of  the  peacCi  like  4  cballeoce  to  fifibty  or  a 
threatening  to  boat  another,  &c. 


Mtlsvliti.  At  TREE  against  Scutt. 

Deviseet ofa  H^HE  plaintiff,  stewnrd  of  the  manors  of  Bright helmstonr 
lag  as^tenanta '  nnd  jitlingztorth,  in  Sussex^  brought  his  action  as:ainit 

tnoomoMMi,  the  defendant  for  billsof  fees,  &c.  amounting  to  Sf)L  J5$.  4fL 
estates  to  which  for  business  done  at  the  two  manor  courts.  The  defer^d- 
Wi5f^d!J!ii!^  ant  paid  6lL  lis.  U.  into  court -,  and  at  the  trial  hi  tie 
ltd,  and  for  last  summrr  assizcs  SLiLerces^  a  verdict  was  taken  for  the  plain* 
•ervioes are dite  tiff  for  16/.  l4s.  !?J*  subject  to  the  opinion  of  this  Court^  CQ 

to  the  lord  and  th%  followilic:  case  :  — 

several  heriots  ^ 

on  the  death  of 

each  tenant ;  and  the  multiplication  of  heriots  and  (Hn  cm  admission  still  cootintte*,  nofirith'> 

atandin;  the  re- union  ol  the  same  land  afterwardii  in  one  petion,  tht  estates  or  interests  io  ike 

lindt  once  divided  In  severalty,  coDtinulog  several. 

The 
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The  plaintifi^  on  the  6th  of  Decembtr  nb9,  wasRiid  still 
is  stewalrd  of  the  said  oianors  of  B.  and  ^.  which  lie  ad« 
joiaing  to  and  ibtermixed  with  each  other.     By  the  custom 
of  each  maoor,  every  copyholder  upon  death  or  surrender 
is  liable  to  an  heriot  for  every  separate  or  distinct  tenement 
holden  of  sbcb  manor ;  and  it  kas  been  the  constant  usage 
for  the  steward  to  demand  and  receive  a  separate. fee  or  set 
of  fees  upon  the  surrender  of  or  admission  to  each  separate 
tenement  so  liable  to  a  Separate  lieriot.     R.  Tidy  being 
seised  in  fee  of  five  separate  copyhold  tenements  holden  of 
the  manor  of  Brighthelmston,  atid  of  iive  other  separate  co- 
pyhold tenements  holden  of  the  manor  of  Atlingworth,  apd 
having  sifrrendered  his  copyholds  in  both  manors  to   the 
Qse  of  bis  will,  by  his  will^  dated  26tb  of  Dec.  1788,  devised 
all  the  rest  and  residue  of  his  real  estate  (which  comprized 
the  copyholds  in  question)  to  R.  L.  Wichflo  and  T.   Scutt, 
and  their  heirSy  as  tenants  in  commcrtr;  and  died  without  rc« 
voking  such  will.*   On  the  7th  of  July  1789,  «t  courts  holden 
for  each  manor,  Wiehdo  was  admitted  under  the  will  to  one 
DDdivided  moiety  of  the  five  tenements  respectively  holden 
of  the  said  manors;  and  at  the  same  eourts  T*  Scutt  won 
admitted  to  the  other  moiety  thereof  respectively.     Wiehdo 
and  T*  Scutt  afterwards  agreed  to  make  partition  of  the 
estates  n6  devised  to  them  pursuant  to  the  award  of  JI.  and 
B,  who  made  theii  award  describing  the  specific  pieces  to 
be  allotted  to  each  party ;  but  before  the  same  could  be  car- 
ried into  execution  T,  Scutt  died,  having  previously  surren* 
dered  his  copyholds  in  both  manors  to  the  use  of  his  will; 
and  by  his  will,  dated  S6th  of  Oct.  1794,  he  devised  the 
same  to  his  son,  B.  Scutt,  the  defendant,  in  fee.    At  courts 
holden  for  each  manor  ott  the  C5th  of  June  l7g0,  the  de* 
iendant  was  admitted  under  his  father*s'will  to  an  undivided 
moiety  of  the  five  tenements  respectively  holden  of  each 
manor.     And  at  courts  respectively  holden  for  each  manor 
on  the  5th  of  December  1709,  before  the  plaintiff  as  steward, 
Wichelo,  for  the  purpose  of  carrying  the  partition  into  exe- 
cution, surrendered  all  his  undivided  moiety  of  and  in  such 
of  the  specific  pieces  of  land  as  by  the  award  were  allotted 
to  r.  Scutf  (describing  them  specifically  by  their  boundaries 
and  abuttals,  and  also  describing  of  which  of  the  specific 
tenements  formerly  holden  by  the  said  jR.  Tidy  they  formed 

a  part) 
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1805.        a  part)  to  the  nse  of  the  defendant  and  his  heirs,  audi  the  de« 
jltrmsa       fendant  surrendered  his  undivided  moiety  of  and  in  the  spc* 
4r«Ai«i       cific  pieces  allotted  to  fVichelo  in  like  manner  to  him  and 
Scott*        ]|jg  |^^j|^ .  |2pQQ  ^^ch  of  which  surrenders  and  admissions  five 
zeii  of  fees  were  claimed  in  each  manor  of  the  defendant, 
and  five  of  R.  L.  Wichelo  ;  which  fees  were  admitted  to  be 
due  and  form  a  part  of  the  sum  paid,  into  court.    After« 
wards,  at  the  same  courts  respectively,  the  defendant  sar* 
jr'endered  part  of  the  lands  so  allotted  tb  him  (describing 
each  piece  by  its  abutiaU  and  boundaries)  and  further  de« 
scribing  some  of  the  pieces  so  surrendered  as  being  toge« 
ther  part  or  parcel  of  ode  (>f  the  tenements  lately  Tiiy's,  and 
others  of  them  as  beitig  together  part  or  parcel  of  a  second 
tenement  late  also  IVJys;  others  again  of  a  third,  othcn 
^  of  a  fourth,  and  others  of  a  fifth  ;  and  annexing  the  de- 

scriptions of  each  tenement  as  given  in  the  former  court- 
foils,  to  the  use  of  John  Wichdo  and  his  heirs  ;  who  wai 
accprdingi}'  admitted.  Upon  these  last  surrenders  the  stew- 
ard claims  ten  distinct  sets  of  fees  in  each  roanorj  as 
and  for  ten  distinct  and  separate  tenements;  viz,  five  sets 
of  fees  for  the  moiety  of  five  tenements  which  was  vested 
in  the  defendant  under  his  father^s  will;  and  fiv«  sets  o( 
f(?cs  for  the  other  moiety  thereof,  which  He  took  under  ths 
surrender  oflS.  X.  Wichclo.  The  question  for  the  opinion 
.*  of  the^Court  was,  Whether  these  were  to  be  taken  as  ten 

distinct  tenements  in  each  manor,  so  a^  to  ^i»title  the  plain- 
tiflftoten  sets  of  fees,  or  as  five  tenements  in  each  manor 
only?    If  they  were  to  be  tttken  as  five  only  m^each 
manor,  then  the  verdict  would  be  entered  for  the  defend^ 
ant,   the   sum   paid    into  court  being  sufficient  to  cover 
-f  479  ]      what  was  due;  but  if  they  were  to  he  tftken  as  ten  tene- 
ments  in  each  manor,  then  the  verdict  Was  to  be  edtered 
for  the  plaiutiff,  damages  16/.  45.  2(2;  but  the  quantum 
of  the  damages  to   be  subject  to  the  award  of  Tkmat 
Partington  and  George  Courthopt  the  Younger^  JEsqrs.    R 
was  further  agreed  that  the  will  of  It.  Tidy,  the  sevend  ad* 
mis!itun^  and  surrenders  slated  in  the' cale,  and  the  award 
of  If ,  aud  /J.  together  witlj  a  deed  of  partition  made  in 
pursuance  thereof,  and   any  part  of  the  court  rolls  of  the . 

laid  manors  which  the  counsel  for  cither  party  might  re« 

quite 
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qnire,  or  which  the  Court  might  think  necessarj,  should  be        J80&, 
read  as  part  of  the  case.  ^~, 

fFaikiHSy  for  tlie  plaintiff,  contended^  that  by  the  devise  againti 
of  the  6ve  several  tenements  in  moieties  to  R.  L.  fFichclo  Scutt. 
and  T.  Seuti^  as  tenants  in  common,  to  which  they  were 
respectively  admitted^  the  ten  moieties  became  so  many 
distinct  tenements  by  opetation  of  law,  and  being  once 
holdeo  as  distinct  tenements  by  different  tenants,  the  re* 
spective  moieties  did  not  re-unite  again  when  holden  af* 
terwards' by  the  same  tenant.  Tenants  in  common,  by 
the  very  nature  of  their  estate,  have  several  teoemehts,  to 
vhich  they  must  be  severally  admitted,  aDd  which  must  be 
severally  surrendered  upon  conveyance  (o  a  purchaser. 
Befure  the  surrender  of  the  parcels  of  Wichelo\  moieties, 
the  defendant  held  Ave  distinct  tenements  which  be  had 
from  his  father,  and  after  those  surrenders  be  held  so  many 
more  distinct  tenements  which  he  had  not  before;  for 
oae  tenant  cannot  hold  another's  tenement.  Now,  as  it 
is  a  rule  in  regard  to  copyholds,  (hat  the  lord's  act  shall 
nbt  prejudice  the  copyholder's  estate,  ur  determine  his 
interest  (a),  so  neither  can  the  tenant's  act  prejudice  the  C  ^^  1 
lord  (A);  and  so  tender  is  the  law  of  affecting  the  interest 
of  the  lord 9*  that  general  words  of  a  statute  shall  not  extend 
to  cbpyholds  if  his  interest  would  be  thereby  prejudiced,  as 
uj  an  alteration  o/the  tenure  (c) ;  though  where  no  preju<* 
dice  can  thereby  esuue  to  the  lord,  the  general  words  of  a 
statute  will  comprebend  copjrholds  (d).  Now  here,  if  those 
which  were  at  obe  time  two  distinct  tenements,  while  holden 
bj  different  leoants,  unite  again  as  one  when  holden  by  the 
same  tenant^  gr^*^  prejudice  would  ensue  to  the  lord,  and  his 
stewanl,  and  also  to  the  revenue^  [Lord  EUenborough. 
The  inierests  of  the  steward  and  of  tbe  revenue  are  merely 
consequential,  to  that'  of  tite  lord,  to  which  alone  we  can 
look  in  this  case*  The  only  question  is.  Whether  there  be. 
a  legal  re-union  of  the  diifeient  parts  of  that  which  was 
formerly  one  tenement  f}  The  two  moieties  of  a  tenement 
which  had  before  been  divided,  might  descend  to  the  same 

(«)  Lane^t  case*  2  Rep.  17,  and  Waldoe  v  Bartlett,  Cro.  Jac«  573 « 
(6)  4  Rep.  25,  b.     Kite  aad  QuioWs  case. 

(c)  Heydoii*t  case,  3  Kep.  8. 

(d)  Glover  «,  Ci>pej  Carth.  2059  aod  Doe  v.  Rout!cdf^,  Cowp.  7x0. 

Vol.  VI.  B  b  person  | 
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IfiOS.  t^non;  the  one  firQin  the  paternal^  and  tbe  other  from 
.■~~  the  maternal  ancestor;  in  which  case,  if  they  weie  to  vest 
meaimi  ^  ^^^  tenementi  the  future  descent  would  be  altered^  and 
Scott.  the  maternal  heir  would  be  disinherited^  contrary  to  tbe 
established  rule  of  descent.  Nor  is  it  any  objection  that 
the  same  person  should  be  tenant  in  common  with  himself, 
^here  he  holds  the  respective  ahares  in  different  rights :  as 
if  one  of  three  joint  tenants  release  his  part  to  another  of 
his  companions,  the  releasee  shall  hold  that  part  with  him- 
telf  and  his  companion  in  common,  though  the  two  stiil 
continue  to  hoH  their  original  parts  in  jointure.  Lit.  «;  S04 
and  3l2.  And  Lord  CokCy  in  his  Comment  on  Lit,  f .  ^7, 
[  481  ]  aays,  ^<  If  lands  be  given  to  John,  Bishop  of  Norwich,  and 
^is  successors,  and  to  John  Overall,  D.  D.  and  his  heirs, 
being  one  and  the  same  person,  he  is  tenant  in  common  with 
bimself.''  S6  JST.  0,  pL  S.fo.  7.  And 'finally  hej^eferred  to 
'Bruerfon*^  case  (a),  Tattot*s  case  (fr);  and  litx.  Jbr. 
Serioty  ],  to  shew  that  entire  iodiV]siblevser?ices,  whether 
annual  or  otherwise,  shall  be  multiplied  by  the  conveyance 
of  any  part  of  the  estate  to  another ;  although  the  several 
parcels  might  afterwarda  come  to  the  same  person ;  which 
rule,  he  contended,  must  govern  the  present  case. 

Best,  Seift.  contrd^  said,  that  the  Court  would  rctp^e  a 
direct  authority  in  point  before  they  would  aid  by  Iheir 
judgment  a  demand  which  w^nt  to  the  destruction  of  copy- 
hold estates,  by  burthening  tbem  without  limit  with  multi- 
plied fees  and  heriots  upon  every  subdivison  amongst  te- 
nants in  common,  which  in  the  common  course  of  in- 
heritance would  from  lime  to  time  occur,  till  at  lensth 
the  estate  would  not  be  worth  the  expence  of  the  fees 
iind  heriots  on  the  transmission  of  it.  But  admitting  that 
so  many  different  heriots  would  be  due  upon  tlte  deaths  of 
tbe  several  tenants  in  common  in  respect  of  their  several 
'undivided  shares  of  the  same  estate,  the  reason  of  which 
is,  that  otherwise  the  lord  would  be  deprived  entirely  of  bis 
heriot,  as  there  might  always  be  some'  of  the  tenaati 
living,  it  does  not  follow  that  distinct  fees  would  be  due,  as 
upon  admission  of  the  same  person  to  so  many  distinct 
estatea  before  held  in  common';  for  though  the  law  will 

(*)  6  Rep.  I.  (b)  8  Reps  1*4,  5. 

keep 
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^ter^sfs  of  tenants  in  cpmmon  separate,  where  U 
for  the  purposes  of  juitices^  as  where  there  are 
*s^  one  claijEDtng  bj  descent  ei  ifartt  *patcrna, 
arte  niatcrnci ;  in  which  cfwe  the  steward, 
'^d  trpuble  of  separate  admissions^  is  ea- 
"trent  fees  for  each  ;  yet  altogether  the 
make  but  one  estate^  and  must  be 
re-united  in  one  person^  and  where 
In  the  case  of  the  Bishop  of 
rj  to  have  separate  admissions; 
h  centered  in  him  were  holdea 
's  natural,  and  the  other  i{i 
r       f',  ntc  rfttioTie^  cessat  et  %p%a 

'v  V  ♦  e  :  and  the  authority  of 

'iff^s  claim,  who  says 

y,  **  If  two  joint  tenants^  two 

tenant  for  life,  and  he  in  remainder 

...  of  a  copyhold,  one  fine  only  is  due^  audit 

^Ae  as  one  grant  only." 

r9^atkin$,    in  reply,  observed,  That  Kitchen  (b)  in  his 

Treatise  qf  Courts,  cites  the  la»t«meationed  passage  from 

Coke's  Copyholder^  ^f^hud  observes,  Tl)at  Lord  Coke  cites  no 

authority,  fof  diQ  position  there  laid  down  ;  and  th^  refer* 

ence  in  the  margin  of  the  book  to  4  Rep.  27,  6,  certainly 

does  not  support  it  (c)  in  respect  tp  tenants  in  comnjion,  who 

have  several  estates ;  and,  therefore,  differ  from  joint  tenants^ 

and  from  tenc^nt  for  life  and  remainder^man,  who  haye  onl^ 

one  estate.  - 

H^ur.  adv.  vult. 


Att&jsC 
again&t 

ScUTT. 
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Lord  ELL£NBoitot7«tt,  C,  J.  The  question  in  this  case, 
as  stated  by  the  plaintiff's  counsel,  simply  amounts  to  this. 
Whether  if  two  persons  hold  a  copyhold  as  tenants  in  com- 
mon, and  the  one  surrender  his.  moiety  to  the  other,  and  the 
other  be  admitted,  he  shall  hold  the  land  in  riespect  of  tb^ 
lord  and  the  steward^  for  the  pqrpose  of  fines  and  fees  on 
admittance,  as  one  tenement  or  as  two  ?  It  has  been  settled 
to  loQg  ago  as  tb^  time  of  Ed^  3,  That  if  my  tenant  who 

(a)  Co.  Cop.  f.  5S.  (i)  F*.  I23i  a. 

(c)  the  passagei  in  4  Rep.  17,  a,  and  iS,  c,  are  in  tahstanoe  opposud  to 
tbe  patiage  io  the  Copyholder,  so^far  ^t  respecU  T^aaati  in  Common. 

B  b  SI  holds 
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180S.         holds  of  me  by  a  hcriot  »liea  parcel  of  the  land  to  anothef, 
Attrbb       ^^^^  ^^  them   is  chargeable  to  me  with  a  heriot :  for  it  rs 
ttgain$i       entire:  and  if  the  tenant  porchas^  the  land  again,  yet  if  I 
ScuTT.        ^pj,^  9eiseil  of  the  heriot  by  another  man,  I  shall  have  of 
him,  the  tenant, /or  each  portion  a  heriot.    This  doctrine  is 
to  be  found  in  Fitz.  Ab.  tit.  Heriot jpL  I  ;  and  from  thence 
it  follows,  That  if  an  estate  holden  by  indivisible  services  be 
divided  and  holden  in  severalty,  and  afterwards  by  the  act 
of  the  pnrties  shall  come  again  into  one  hand,  the  services 
which  were  multiplied  shall  continue  to  be  payable,  not  as 
for  one  tenemept,  but  for  each  portion  respectively,  t.  e.  as 
for  distinct  tenements;  and  that  they  do  not  again  become 
in  respect  of  the  lord  one  tenement.    The  defendant'?  cood- 
sel  did  not  in  his  argument  insist  that  this  might  not  be  so, 
where  parcel  of  a  tenement  had  been  aliened  ahd  holden  wi 
severalty  ;  but  insisted  that  this  case  differed,  as  it  is  the  case 
of  an  entire  tenement^  having  been  for  some  time  holden  by 
several  persons  in  common,  and  not  in  severalty,  ^nd  after- 
wards coiliing  into  one  hand  by  a  conveyance  to  one  of  such 
tenants  of  the  interests  of  the  rest;  contending  that  a  con- 
veyance by  a  number  of  tenants  in  common  is  not  the  con- 
\eyance  of  distinct  estates  but  of  one  eWate  ;  but  to  this  vre 
do  not  assent.    Tenants  in  common  are  they  who  htTe  laadt 
[  481  3      |>j  several  titles,  each  having  a  several  freehold,  but  with 
an  undivided  occupation  ;  and  ever}*  one  of  thetlk  shall  do 
several  services  and  several  suits;  and  one  of  them  may 
enfeoff  the  other,   for  there  is  no  privity  between  them. 
Brook*s  Abr.  tit.  Feoffment  dc  Terrcs^  pi.  45  ;  and  in  conse- 
quence of  there  being  no  privity,  the  one  cannot  release  to 
the  other :  and  in  tl)e  case  of  Fisher  and    ^>£g#.  I  Ld* 
Raym,  699,  and  I  P.  IVms.  14,  one  of  the  arguments  used 
by  Lord  Ifott  against  construing  a  surrender  of  a  copybold 
to  A.  B.  and  C  equally  to  be  divided  among  them,  as 
cleaning  a  tenancy  in  common,  was  according  to  the  report 
in  i*.  fVms.  21,  "  That  by  such  constrilkction,  instead  of  one 
copybold*  estate,  and  one  fine,  and  single  service,  there 
would  be  five  several  copyhold  estates,  .and  as  many  fines 
and  services:*' and  as  to  the  aoiliority  from  Lord  CbkeU 
Copyholder,  sect.  56,  where  it  is  laid  down,  "  That  if  tnu 
joint-tenants,  two  tenants  in  common,  or  tenant  for  life, 
and  he  in  remainder  join  i&  tltfe  grant  of  a  copyhold,  one 

fine 


Ill  THE  FoRTY-FiFrti  Ybak  op  GEORGE  III.  <84 

fine  it  due,  aod  that  it  shall  enare  as  one  grant  only*^  we        ISpS- 
think  there  must  be  Rooie  mistake  in  the  printings  the  page      Xttkss 
referred  to  ia  4  Co.  27,  ft,  being  silent  as  to  any  such  sub-       ageiiui 
ject ;  and  though  the  law  is  certainly  as  there  laid  down  as         ^""* 
to  joint-tenants  and  tenant  for  life  and  remainder-man,  yet 
it  may  be  well  doubted  as  to  tenants  in  common  who  have 
several  estates  ;  and  in  Phwd,  140,  it  is  laid  down.  That  if 
two  tenants  in  common  grant  a  rent  of  SOs.  out  of  their 
land,  it  shall  enu]>;as  several  grants ;  and  in  Perkins^  sect. 
107,  it  is  laid  down,  that  if  two  tenants  in  common  of  a 
carue  of  land  lease  the  same,  it  shall  take  effect  as  several 
leases.     These  reasons  and  authorities  shew  that  a  convey*- 
ancc  by  several  tenants  in  common  is  a  conveyance  of 
distinct  estates  by  each ;  and  it  being  certain,  that  where 
divers  persons  Ituwe  had  several  freeholds  in  divided  parts  of      [  485  J 
the  same  estate,  their  coming  into  one  hand  will  not  re- 
unite  them,  so  as  to  prejudice  the  lord  in  respe(;:t  of  the  $er-> 
vices  antecedently  due  to  him ;  so  it  is  to  be  seen  whether 
there  be  any  reason  why  the  same  rule  of  law  should  not 
hold  in  the  case  where  divers  persons  have  had  several  free* 
holds  in  undivided  parts  of  the  same  entire  subject.    No 
authority  has  been  quoted  to  shew  that  the  law  is  different 
in  the  two  cases,  and  the  mode  of  the  occupation  or  posses* 
sion  as  between  the  tenants  of  Q^e  land,  can  have  no  effect  on 
their  relation  to  the  lord,  in  respect  of  the  services  due  from 
them  to  him.    It  was  admitted.  That  if  there  be  a  sufficient 
reason  for  keeping  separate  the  estaten  one  man  may  have 
in  himself,  that  it  shall  be  sq,  and  that  on  that  ^ccouut  a 
man.  may  be  in  two  distinct  capacities  tenant  in  common  . 
with  himself;  as  in  the.«a&es  put  in  Coj^Lit.  190,  a,  13 
/f,8,  14,  &c.  in  margin;  bat,  it  i«  said,  that  tfsianto  ra*     - 
tionCf  c€$sat  lex.    Is  that  masdm,  however,  spplidable  in 
this  case  ?   It  has  not  been  shewn,  nor  is  it  contended,  that 
the  estate^,  if  re«united,  would^ntitle  the  lord  to  multiplied 
services  as  for  one  tenement ;  but  the  authority  from  Fitz. 
tit*  Heriotf  shews  that  an  beriot  shall  be  paid  for  each  por^ 
tion  as  a  several  tenement ;  nor  that  an  increased  number  of 
them  shall  be  paid  for  the  wh^le  as  one  entire  tenement :  and 
if  the  lord  be  only  entitled. to  several  heriots  as  for  several 
tenements,  there  is  a  reason,  ss.  the  protection  of  his  inte- 
rest, ihst  tlie  tenant  should  be  considered  as  tenant  in  com^ 
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1805.        mon  with  himself  in  this  respect,  »nd  in  this  qualified  sense 
Attiib         *^  least,  of  the  different  portions  of  his  esUte  :  and  his  situ- 
mg^imt       atioQ  wilCbe  little  different  from  one  who  may  have  two 
^^"*        entirely  distinct  copyhold  estates,  the  parcels  of  which  by 
long  possession  have  becoQie  so  blended  as  to  make  it  dd- 
f  486  3       known  to  which  estate  they  respectively  belong.     At  we  are 
not  able  to  find  any  case  where  a  tenement,  once  divided 
into  several    by  the   act  of  the  parties,  has  been  again 
reronited  to  the  prejudice  of  the  lord  in^espect  of  the  ser- 
vices rendered  before  such  re-union^  we  think  the  tene- 
ments in  question  must  be  considered  as  distinct  and  several 
for  the  purpose  of  the  present  demand,  which  is  consequen- 
tial upon  the  right  of  the  lord  to  several  services,  and  the 
necessity  of  several  admittances  as  to  several  tenements; 
and  so  thinking,  notwithstanding  the  great  expence  which 
may  in  consequence  attend  the  transfer  of  copyhold  pro- 
perty, we  are  of  opinion  that,  as  the  law  now  stands  in  this 
respect,  there  must  be  judgment  for  the  plaintiff, 

Postea  to  the  plaintiff. 


jr^tTUi.  ^OE,  on  the  Demise  of  Georoe  Lsacu,  against 

MidKLSM. 

Words  wuLj  be  VN  ejectment  for  an  undivided  moiety  of  an  estate  called 
%UI^o  TttStrl        itolmers,  in  the  county  of  J5erfc«,  a  vercfict  was  found  for 

senteoce   com-  the  plaintiff  at  the  trial  before  Lawrence^  J.   at  the  last 

plete  Mid  iotelo  * 

ligibie  in  aid  c#  assizes  fdr  that  county,  subject  to  the  opinion  of  the  Court, 

JSSt'rr^o"  the  following  ca.e:- 

kcted  from  the 

whole  context.    Arwtaete  a  tettetor  havte|r  tun  ibfelni  ti.  ttd  J,  atd  ilto  two  isint  c6onm 
T.  and  G,  the  malvteiiaiice and  edocation of  whicb. latter ^e  recommended  to  hiie^ecatriz ud 
tetidoafy  legatee,  derised  his  eitate  at  jii  to  hH  sister  H,  for  life,  remJiMer  fo  hit  sister  J. 
for  life,  remainder  io  /^  in  tail  ftmaiader  to  O.  in  tali«  ^  remiidder  to  bit  ^wn  fiffct  Imn ; 
and  then  deTised  another  estate  at  B.  **  to  his  sister  J.  for  life,  or  if  the  should  sunive  hif 
•ister  H.  so  that  she  shoald  come  ulo  possession  of  the  Estate  nt  J.**  ttlen  \oL.J,  (vhorn  te 
made  execntriz  and  residaarj  Iffratee)  for  life,  towards  the  tep^rt,  &c  .of  hit  oonslns  r.  aod 
G,  remainder  to  the  said  G.  in  feei  held,  that  as  the*  word  or  so  placed  was  uoiotellijnl^I'i 
beinir  referable  Io  no  other  alternative  to  ^ve  It  elR»cC  t  akid  an  tt  ivm  apparent  faam  the  vhdie 
context  that  the  testator  ha4  in  contemplation  another  alteraative*  nameljjf,  the  death  of  hU 
aister  J*  and  that  he  meant  to  make  a  provisioD^after  the  dteth  of  his  Mst^ft  for  hU  eoosin  G. 
as  well  as  his  cotisin  T,  which  was  not  aatieflcd  bf  onlj  Kivlnff  dr.  a  ranuundcr  iwiail  after  ■ 
remainder  in  taU  to  his  brother  T. ;  in  order  to  render  the  senteoce, complete  aad  seosible, 
and  to  ipire  effect  U>  the  apparent  intent  of  the  testator.  Hie  wfll  should  be  ftad  as  if  he  M 
devised  his  estate  at  B,  to  «^his  sister  X  for  ^il|p»  and  After  her  death,  orjif  she  thonid  sonirs 
bis  sister  H,  \o  that,  &c.  then,  ^c.  i"  and  consequently  G.  took  a  Tested*  itmalader  in  tbe 
estate  at  B.  to  which  he  becameWiflad^  in  possw^ion  aft^  the  dtatb  of  tfaa  tftlUttKi  liMHi 
and  L»  /.  his  exccatr^i  althoosh  hit  sister  /.  did  aotianfiTC  his  sister  tt* 

The 
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Tbe  ]es9or  of  the  plaintiff  qlaimed  as  devisee  in  remaioder   ,     1805. 
uoder  the  will  of  Jama  King ;  and  the  question  arises  upon     DoTdem. 
the  construction  of  that  wiU.     (A   copy  of  which  was  an-        hnun 
nexed  to  the  case.)    Jamti  King  being  seised  in  fee,  as  well       «ir^*«' 
of  the  premisses  in  question,  as  also  of  an   estate  in  his 
occupation  in    Upton  Gray^   Weston  Patrick,  and  Souths 
wamborougk,  ineotioned  in  his  will  as  hereinafter  set  forth, 
and  of  certain  'other  estates^   and  leaving  a  wife,  who  is 
spoken  of  in  his  will  as  a  lunatic,  made  bis  will,  dated  the 
M\\  of  January^  4766,  duly  executed  and  attested;  which, 
after  stating  that  the  devisor  was  desirous  of  settling  his 
worldly  estate^  so  that  no  controversy  might  arise  about  the 
s^me  after  his  death,   contains  {inter  alia)  the  following 
clauses,  viz.  '^  And  as  to  the  estate    I  occupy  in   l^ton  *" 
Gray^   Weston  Patricky  and  Southwarnhoroughy  I  hereby 
givo,  devise,  and  bequeath  to  my  sister  Anne  Heath,  for 
her  life,   she  paying  50  /.  a  y^ar  to  the  above-named  Boycc 
Tree  and  George  Green  (trustees  for  his  wife  before-named 
in  the  will)  for  the  use  of  my  wife  for  her  life  as  is  above 
directed,  half-yearly.      The  first  2a/.  to  be  paid  tlie  first 
Lady  -  day  or  Michaelmas^  which;  shall  happen  after  my 
death  ;  and  likewise  to  my  sister,  Mary  Imber,  20  /•  a  year, 
to  be  paid   her    in    the   same  mnnner    by  my  said  sister 
Heath ;  and  if  my  said  two  sisters  shall  survive  and  out- 
live my  4¥ife,  then  I  hereby  order  my  said  sister  Heath  to 
pay  my  sister  Imber  50  /,  a  year,  in  tbe  same  manner  as  I 
have  ordered  the  20/.  a  year  during  my  wife's  life;  and  in 
case  my  sister  Imber  shall  survive  my  sister  Heath,  then  I 
hereby  give  the  rents  and  profits  of  my  said  estate  to  my 
sister  Imber  for  her  life ;  and,  after  her  decease^  I   hereby 
give  the  aame  to  iny  cousin  Join  King  for  his  life ;  and  after 
his  decease,'  I  hereby  give  the  same  to  my  cousJA  JTiomat 
Leach  and  tixe  heirs  of  his  body  ;  and  for  want  of  sucb  issue,      r  4gg  ) 
I  hereby  give4he  sajne.to  bis  brother  George  Leachy  and  the 
heirs  of  his  body;  and'for  want  of  such  issue,  1  hereby  give 
my  said  e^^ate  to  my  cousin  Jum€S  LtMtchf  and  th^  heirs  of 
his  body  ;  And  for  want  of  such  issue,  to  my  right  heirs  for 
ever,    aiwifys  remembering,   that  every    possessor  of   the 
above  i|i  Upton  Gray  shall  pay  out  of  it  50  /.  a  ye^r,  as  above 
directed,  fpr  ^e  u^e  of  my.  wife  during  her  life:  and  as  to 
the  freehold  lands  and  premisses,  in  the  parishes  oiJBrojf 
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IftOS.  and  CVcnrfr,  in  the  coonfy  of  Berks,  called  Holmtrs^  which 
DnTdem*  ^*™®  *^  ^f**^  on  ^he  death  of  iny  uncle  fVinch  and  bk  family, 
JLbach  I  hereby  give  and  bequf^ath  .to  my  sister  Imbtrfar  her  lift; 
^goinsi  or,  if  she  should  survive  atidoviiite  my  wife  and  mier  Heath, 
90  that  she  shall  come  into  the  possession  of  my  estate  at 
'Upton  Graif,  then  I  hereby  give  and  devise  the  said  estate 
in  Bray  af^d  Cfewer^  called  Ilofmers,  to  my  dear  good  friend 
Mrs.  Mary  Martha  Lena  Imber,  widow  of  my  late  nephew 
Capt. /mftrr,  for  her  life,  towards,  ihe -an pport^  education, 
and  maintenance  of  my  ahoye-naraed  cousins  Thonuu  and 
George  Leaeh ;  and,  after  her  deteaae^  1  hereby  give  the  same 
*  to  the  said  George  Leach^  and  his  heirs  for  ever/'  The  tes* 
tator  also  appointed  the  said  M,  M,  Lena  Imber  sole  execu- 
trix  of  bis  will,  and  residuary  legatee  of  his  personal  es- 
tate (o).  The  lessor  of  the  plaintiff  is  the  George  Leach  mea- 
tioned  in  the  will.  The  testator  died  s<Jon  after  the  date  ot' 
his  will,  leaving  his  wife,  bis  sister  Imber,  his  sister  Heathy 
[  489  J  ^i*  friend  Mrs.  M»  M*  Lena  Imber y  and  hia  said  coiuios 
Thoriias  and  George  Leach  him  sutviviog.  The  testator's 
sister  Imber  died  btfort  his  sister  Htath  ;  and  both  bis  said 
sisters  died  before  the  testator's  wielow.  Tlie  widow^  died  be* 
fore  the  said  M.  M,  Lena  Imber,  who  is  also  dead.  The 
question  for  the  opinion  of  the.  Couit  was.  Whether  the  li* 
mitation  to  the  lessor  of  the  plaintiff  took  eflect  i  If  it  did, 
the. verdict  was  to  stand;  if  not,  a  nonsuit  waa  to  been* 
tered. 

This  case  was  argued  at  great  length  by  Abbott  for  the 
lessor  of  the  plnintiff,  and  GiJ^n  Wilson  for  the  defendant, 
and  a  variety  oi  cases  cited  in  the  course  of  ibe  argument; 
which  turned  principally  on  the  questioo.  Whether  the 
words,  **  or  if  she  (the  tesutor's  sister  Imber)  sho«UI  aurvive 
and  outlive  my  wife  and  sister  Heath,  so  that,"  &c.  made  a 
condition  precedent  to  the  vesting  of  the  remainder  in  the 
estate  of  Holmers  in  Mrs.  A/«ry  Muxtha  I^na  Imber  for 
life,  and  of  the  subsequent  remainder  to  George  Leach,  the 
lessor?  —  in  which  case,  the  (estaloiV  sister  Imber,  baviog 

(a)  It  appeared  by  the  will  vbieh  vaf  annexed  ta  the  caie,  (bat  after  fhe 
baqoest  of  tbe  residue  of  his  personal  eitate  to  Mn.  M.  M.  Lena  Imber,  that 
there  follows  this  clauke  s  *^  destilug  her  toeoatribvte  wbaithe  shall  ihiak  ae- 
cessary  towards  the  sapport,  naiDieaaace,  and  edacatioa  or  the  aliOFeflajned 
Thomas  and  George  Leach,  so  far  av  her  cirevmitaaoes  and  iocliBatiOBi  will 
periait,  and  she  ihaU  tliiak  thcjr  descrre." 

died 
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died  before  his  s\%feT  Heath  find  his  widow^  the  event  did        1805, 
not  happen  on  which  those  reiaainder«  depended,  and  the      DoTdem* 
defendaot  was  entitled  to  jodgment;  or,  Whether  the  words        Lbaob 
Tvere  onU  used  to  limit  one  event,  in  which  the  remainderfl      '«r*w«' 
over  w^re  lo  take  effect  ? —  the  other  event,  which  was  to  be      ;      , 
collected. from  the  whole  context  and  apparent  intention  of 
the  testator,  being  the  death  of  his  mier  Imber  f  —  in  which 
case,  the  will  would  be  read  substantially  thus :  Xhat  the 
estates  would  be  vestcfd  in  his  sister  Imber  for  life,  or  ontil 
she  shoold  come  into  the  possession  of  Upton  Gray,  with  a    ' 
remainder  rested  in  interest  toM.  M,  Lena  Imber  for  life, 

■s 

to  take  effect  in  possession,  eit4)er  upon  the  death  of  his  sister 
Jmber,  or,  upon  the  event  of  his  sister  /wii^r  coming  into  the 
possession  of  Uptoti  Gray,  and  then  the  remainder  over  to      [  490  ] 
George  Leach,  the  le^ssor,  would  also  be  vested ;  and  he  was 
entitled  to  recover.  •• 

Lord  £LLeKBOHouGH,  C.J.  now  delivered  judgtnent.   Jt 
appears  from  thrs  will,  that  the  testator  had  several  persons 
standing  in  different  degrees  of  relation  to  him^  who  were  nil 
of  them  objects  of  his  bounty  ;  and  among  them  two  sisters, 
for  whom  he  made  provision  for  their  lives,  out  of  his  estate 
at  Upton  Gray,  and  that  now  in  question,  called  llolmen\ 
and  also  two  coutins,  Th&mas  Ijcach  pnd  George  Leach  ;  for 
whoro^  on  the  deaths  of  his  siftters,  he  intended-  to  make 
sodie  provision  out  of  these  estates :  and  although>  durirvg 
the  joint  lives  of  his  sisters,  he  innde  no  express  provision 
for  their  benefit,  he  was  nevertheless  not  wholly  inattentive 
to  them  ;  for  he  desires  Lena  Imber,  his  executrix  and  re- 
siduary legatee,  to  contribute,  as  far  as  her  circumstances 
would  admit  and  they  should  deserve,  what  should  be  neces- 
sary for  Hieir  maintenance  and  education  ;  shewing,  in  this 
clause>  as  vftU  as  in  that  which  contains  th.e  devise  of //o/- 
mers  to  Lena  Imber,  an  equal  attention  to  his  two  cousins. 
Having  thus  attended  to  their  interests  during  the  life  of 
Lena  Imber^  \s\  whose   care   they  seem  to  have  been,  he 
makes   further  provision   for  theni  after  the  deaihs  of  his 
sisters;  when,  as  his  sisters  would  no  longer  want  support, 
he  was  able  in<>re  effectually  to  benefit  his  cousins:  and, 
with  that  view,  after  giving  a  life-interest  in  the  estate  at 
Upton  Gray  to  another  cousin,  James  £ing,'he  gives  that 
estate  to  Thomas  Leach  in  tail  general,  with  remainder  to 

George 
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1805.  George  Leach  \n  tail  general,  with  a  remaioder  to  Jama 
Tx'^71  Leach  in  tail  general^  liautiog  the  ultimate  remainder  to  his 
Lkach  *  own  right  heirs.  In  .this  lyaji  oa  the  death  of  bis  uaters,  be 
ogMinst  made  a  certain  provision  fvr  Thomoi  Leach ;  but  Jo  George 
[  491  j  J^(?acA,  if  the  construjction  contended  for  by  the  jdefeodanft 
counsel  be  right,  he  gav^  nothing ;  that  is  to  iay/Suppog* 
iog  the  devise  to  Leua  hnber  (the  sole  object  of  which 
was  to  educate  and  maintain  him  and  his  brqtber)  should 
not  iixke  effect ;  but  a  remainder,  in  tail  ^fter  an  estate 
tailj  which  remainder  might  be  defeated  bj  .bis  brother; 
but  it  would  be  strange  to  suppose  thai  the  testator,  who 
bad  in  view  some  provision  for  GeorgCy  ni^e^nt^  that  thai 
which  migiy,  be  his  only  provision  should  depend  on 
the  circumstance  of  the  estate  for  life  in  Lena  Iwbtr, 
in  frudt  for  him  and  his  brother,  taking  eifect ;  and  that 
his  intention  was.  That  his  cousin  G^eorgc  should  bave  do 
beneKc  from  the  devise  to  him  of  Ilolmers,  unless  he  had 
also  some  antecedent  oeneiit  in  common  with  his  borother; 
and  that  he  should  have  nothings  because  he  could  \iot  ha?e 
all.  The  not  happening  of  the  event  upon  wbiaH  the  estate 
to  Lena  Imbcr  y/hs  limited^  could  not  continue  or  preserve 
any  objects  of  the  devisor's  bounty  to  which  it  may  be  supr 
posed  be  had  a  preference  ;  and  th^  bappifning  of.  the  event 
had  Qot  ibee^ct  ot  depriving  George  Leach  of  any  benefit) 
so  as  to  ffunish  any  rational  ground  to  suppose  that  the  tes* 
tutor  meant  that  the  devise  to-  him  should  depend  on  bis 
sister  Imber*&  surviving  bis  wife  and  sister //ra^A.  If  George 
Leach  would  have  lost  any  estate  on  such  contingencyt  oae 
might  very  well  account  for  Holmers  not  being  intended  for 
him,  unless  such  contingency  happened ;  but  in  tbb  case  no 
circumstances  exist  to  make  such  intention  ratip^al^or  pro- 
.bable*  It  may,  perhaps,  not  be  improper  to  add»  as  an 
auxiliary  argumenti  that  in  the  introduVtion  tp  the  will  the 
testator  professes  his  object  to  be  th^  s/ettlement  of  bis 
workUy  estate ;  words  which  prove  him  to  have  had  his 
whole  estate  in  his  view  at  that  time  ;  and  that  he  contem- 
plated what  be  intended  should  go  to  bis  heir :  the  ultimate 
(  403  1  liuiitation  of  the  Vptpn  Gray  estate,  in  failure  of  the  issue  of 
Jumti  Leachj  being  to  hi^  own  right  heirs :  but  no  buch  pro- 
vision is  made  in  regard  to  Holmers;  from  whence  it  may 
be  inferred^  that  an  intestacy  was  not  in  his  contemplation 

as 
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•9  to  any  part ;  and  that  he  did  not,  in  any  event,  intend  his         1805, 
heir  to  take  ffylmers.     When  the  terms  of  the  will  are  al-      DoTdem. 
tended  to,  they  will  be  found  to  be,  as  they  at  present  standi         Lzach 
inaccurate  and  imperfect.      The  devise  is  in  tiiesc  words :        «^'»'"«< 
"As  to  the  freehold  lands  and  premisses  in  the  parishes  of 
Bray  and  Clewcr^  in  tlie  county  of  Berks,  called  Ilolmer^^ 
1  hereby  give  and  bequeath  the  same  to  my  sister  Imbtr  for 
her  life  ;  or,  if  she  should  survive  and  outlive  my  wife  amf 
sister  H^ath,  so  that  she  shall  come  into  the  possession  of 
the  estate  at  Upton  Gray^  then  I  give  and  devise  tfte  said 
estate  in  Bray  and  CUwer,  called  UoImerSy  to  my  dear  good 
friend  Mre.  Mary  Martha  Lrria  /v»/;f  r/*  &e.     Now  the  word 
'cr,  a&  here  placed^  has  no  intclKgible  meaning :  it  is  a  dis- 
janctive  particle,  antl  ought  to  be  referable  to  tivo  or  m<»re 
Blternatives  to  give  it  any  effect.      To  make  the  sentence 
'intelligible,  the  word  or  must  either  be  %vhol!y  struck  out, 
nnd   some  other  word  substituted  in  its  room  (which   h:is 
teen  done  in  the  cases  alfuded   to  by  the  plaintiff's  conn* 
Sel)CaJ,  or  those  words  supplied  which  appear  to  be  omitted. 
If  thfe  word  or  is  allowed  to  have  been  used  by  the  te>ia(or 
in  its  proper  sense,  it  indicates  clearly  that  he  had  some  al- 
ternative in  his  contemplation,  and  which  he  has  omitted  to 
state.    This  omitted- alternative,  from  the  context,  evidently 
upp^aYs  to  be  the  death  of  his  sister  luiber ;  for  tlie  estate  is 
grven  to  htr  for  life ;  jtnd  in  no  events,  except  those  of  her 
death,  or  succeeding  to  Upton  Gray,  was  her  Interest  in  it      [  ^^3  } 
to  cease.      If  therefore  the  words  necessary  for  this  purpose 
are  supplied,  the  devise  will  run  thas  :  *'  As  to  the  fr^hold 
linds  in  Bray  and  Cletcer,  called   llolmers,  I  give  and  be- 
queath them  to  my  sister  Imf)er  for  life  ;  and  after  her  death, 
OB  if  she  shall  outJive  my  wife  and  sister  Heathy  so  that  she 
shall  come  into  the  possession  6f  my  estate  at  Upto7i  Gray, 
then  I  hereby  give  the  said  estate  called  Holmers,  to  Mrs. 
Lena  Imber,  towards  the  education,*'  &c. ;    and  after   her 
decease,  I  give  the  same  to  George  Leach,  his  heirs  and  as- 
signs  for  ever.     This  way  of  reading  the  will  makes  it  intel- 
ligible and  rational  throughout;  agrees  with  what,  upon  the 
tvhole,  must,  we  think,  have  been  thenntent  of  the  testator  ; 
and  supplies  a  necessary,  and  what,-  in  our  opinion,  is  the 

(a)  Tliete  were  the  well-koowa  cases  where  or  has  bcca  construed  end.  — 
Moor,  4«2.    I  WUS..I40,  Ike* 

'  only 
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1805.  only  alternative.  I  will  mention  two  or  three  autborities, 
DTdem  ^^'^^  appear  to  warrant  the  introduction  of  such  words.  In 
Leacb  '  Dot  tx  dem>  L<e  Compare  v.  Hicks,  7  Term  Rep*  437,  a  li- 
mgain$i  mitajiion  to  trustees  and  their  heirs,  in  trust  to  preserve  con- 
tingent remainders,  was  read  as  if  th«  words*' during  the 
lives  of  the  several  tenants  for  life,"  had  been  inserted.  So 
in  Spelding  v.  Spelding^  Cro.  Car,  184,  where  a  man  having 
three  sons,  John,  ThomaSf  and  fVilliam^  devised  lands ''to 
Johny  his  eldest  son,  and  the  heirs  of  his  body,  after  the 
death  oi Alice,  the  devisor's  wife;  and  that  t/"  John  ditdy 
living  Alice,  that  William  sbofild  be  his  heir:*'  and  the 
Court  there  from  the  apparent  general  intent  supplied  after 
*'  if  John  died/'  the  words  without  issue,  so  as  to  limit  the  re- 
niainder  to  William,  ^op  JohtCs  dying  without  issue,  living 
Alice.  So  in  the  case  oi Fontreau  v.  jFcinerrati,  3  Atk.SlS, 
where  a  testator  left  the  interest  of  64^000/.  to  be  paid  to  his 
children,  share  and  share  alike ;  and  after  their  deceases, 
the  principal  equally  among  their  issue;  and  in  case  all  the 
Ji  404]  issue  of  any  one  child  should  die  before2i,'the  share  of  such 
child  to  be  divided  among  the  surviving  children  of  the 
testator. 

JLbrd  Hardmicke  (as  there  could  be  no  reason  for  a  devise 
over  in  the  case  of  the  issue  of  a  child  dying,  land  not  jo  the 
case  of  a  child  itself  dying  without  issue)  held  that  the  share 
of  a  child  dying  without  issue  should  go  over  ;  supplying 
words,  giving  over  the  share  of  a  child  who  had  no  issue. 
Thfse  eases  are  stronger  than  the  present ;  for  in  them  the 
structure  of  the  sentence  was  perfect  without  any  alteration 
or  addition  of  words ;  in  this  case  it  is  not.  For  these 
xeaspn«  we  are  of  opinion  that  there  should  be  judgment  for 
the  plain tiiF.  ^ 

Postea  to  the  plaintiff. 
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1805. 

QooDTiTLE,   on  the  l?einise  of  Daniel,  against  Monday, 

*  ^  Mag  vjth* 

MlL£3. 

TN  ejectment  for  a  mes^unge  fiod   lands  in  the  parish  of  A.  beini;  pQ«. 

Ledbury^  in  the  county  of  Hercfprd,  trjed  at  Hereford  It  L?which*had 
Samtner  Amiz^s,  1804,  a  verdict  was  found  for  the  plaintiff  Jf^^JJ**  ^^ 
for  three-fourths  of  the  premisses,  subject  to  the  opinion  of  himself  for  life, 
the  Court,  on  tbe  following  c«,e  :  hi^tlS^^r  w. 

•  Bjr  indentures  ofleafieaod  release,  dated  the  1st  and  9d  forherjoiotani, 
o[  jtpril,  1 709,  made  previou9ly»and  ia  order  (o  the  marriage  theheinof 
of  John  Morten  the  Younger,  of  Callow  Hill,  with  Joanna  ^'l^jf  ^^'^?* 

V,,      ,  .  with  rcveriiott 

Ciiarieit;  the  premisses  in  question,  which  had  been  pnr-  io  feetohim- 
chi^ed  by  and  then  belonging  to  the  father  of  the  said  John  "gotheJi^di. 
Morion,  with  othq[  lands,  part  freehold  and  part  copyhold,  ^t  P.  and  Q, 
were  limited  to  the  father  of  the  s^id  Joh^  Morton  until  the  tamca^es  (cx- 
marringe,  and  after  the  marriage  to  the  use  of  him  the  said  ^p*  »  ooppijc, 
J.  Morton  for  hfe,  remainder  to  the  use  of  J".  Charlett  for  which  coppice 
life  for  her  jointure,  and  alter  the  decease  of  the  survivor  of  ^i^®"^^^^' 
•7.  3f.  and  •/.  C.  then  to  the  use  of  the  heirs  of  the  body  of  la^^t  he  was 
the  said  «7.  C.  by  the  said  J.   M.  lawfully  to  be  begniten,  llftj^  ihe  ^ih 
and.  for  want  or  in  default  of  such  issue,  then  to  the  use  of  »f '>>»'» »fe»«nd 
the  jight  heirs  and  assigns  of  the  said  J,  M.  for  ever.     Tiie  dauj^hten  liv- 
said  J.  M.  was  the  eldest  son  of  his  father.     By  the  same  in-  Ilif'dluS^r  j, 
denture  of  release,  a  mesisuage  and  lands  therein  particularly  >"  tail  his  un- 

J  •!_   J        •        .      •       .!_  1  •  u  r    n-    I  "j   Mtlled  estates 

described,   situate  in  the   several  parishes   of  rixley  and  by  name,  and 
jtylton.  in  the  said  county  of  Hereford  (of  which  a  coppice  ?"  ^rherhis 

,1    1    ft.  /  II  11  c    '        \  .  freehold,  copy- 

called  Shartcroft,   and   the    soil  tliercot,  in  the   parish   of  hold,aodlease- 

Aylton,  constituted  part)   were   conveyed  to  the  following  iJhich^hcfwas 
uses,  viz.  as  to  the  whole  (except  the  said  coppice)  to  the  pwewed  of  or 

•  '    •  •  J'  I  .  ,  entitled  to^  and 

same  uses  as  the  premisses  in  question  arc  above  mentioned  which  were  not 

settled  injoio- 
fure  on  his  laro 
-wire  (except  the  coppice,  which  he  directed  should  always  be  held  with  h\»  estate  at  1'.) 
she,  his  snid  dau^'hter,  and  the  heirs  of  her  body,  paying  out  of  all  the  aforesaid  lands  a 
certain  annuity  iin to  his  other  daui^hter  A.  M.  for  lilei  and  in  case  h:s  said  daughrer  J.  sho«M 
die  and  leave  no  issue,  then  to  his  other  daui^hrer  A.  M.  for  life,  remMinder  to  her  children » 
charged,  &c.  remainder  to  his  nephew  in  fee.  Held,  that  the  re  version  of  (he  set  tied  lands  did  noi 
pass  by  the  will,  bat  wer«  excepted  oat  of  the  creneral  clause  by  force  ol  the  restrictive  words, 
**  and  which  are  not  settled  in  jointnre,**  &c.  not  only  by  the  natural  iinp!)i-t  of  those  words, 
but  because  of  the  incongruity  of  imputing  to  the  devisor  an  inteniion  of  devising  estates  (ail 
and  for  life  to  his  daughters  in  lands  which  were  before  settled  on  them  in  tail  general ;  though 
it  did  not  appear  that  the  testator  had  any  other  real  estate  on  which  the  gcueral  clause  could 
ofcrate,  except  the  reveriioa  or  his  settled  landi. 

U)     ♦  [  495  ] 
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IS»5.        to  be  conveyed  and  settled :  and  as  to  the  si^id  coppic^j  th^ 
same  expectant  on  the  marriage  wa§  limited  uoto  a#d  to  the 
use  of  the  %n;d  J>  M,  h/s  heirs  and  assigns  for  erer.    The 
marriage  took  effect^  and  th^  said  Joanna  died  in  Nov. 
1738,  leaving'bj  her  husband  the  said  J.  M.  who  survived 
her>  four  daughters/ aod  no  sod,  viz.  Judith,  Joatuia,  Anna 
Margaretta,  and  Rebecca.    Jmdith^  the  eldest  of  the  said 
daughters,  intermarried  with  W.  Skymicr  in  the  year  1740; 
and  by  the  seltleibent  made  on  this  marriage^  in  which  the 
said  J.  M.  her  father  joined,  the  reversion  in  fee  of  him  the 
[  496  J      said  y.  Af .  of  il/.  of  and  in  the  undivided  fourth  part  or  sliare 
of  which  the  said  Judith  was  seised  as  tenant  in  tail  in  re- 
mainder of  and   it^  {inter  alia)  the  premisses  in  question; 
(subject  to  certain  precedent  estates  now  expired)   was  con* 
veyed  to  the  use  of  the  said  Jf.  Skynntr,  his  heirs,  &c« 
After  making  the  said  settlement,  Joannd  and  Rebecca  Ifor- 
ion,  two  of  the  said  four  daughters,  died  without  issue  in  tlie 
lifeiime  of  their  father;  vinA  Anna  Margaretta  intermarried 
with  one  H.  Jone$.    J.  Marion  being  seised  of  the  rever* 
sron  in  fee  of  and  in  three  undivided   fourth  paxt*  of  the 
same  premisses,  expectant  on  the  detenuiaatiou  of  the  estate 
tail  in   remainder,  then  vested  in  his  said  two   suiviviog 
daughlecs,  and  being  also  seised  of  the  following  heiedita* 
ments,  viz.  the  said  coppice  in  the  parish  of  Ayltath  and  a 
cottage  and  lands  called  Brockington,  in  the  parish  of  Muns* 
ley;  a  messuage^   farm,  and  lands  called   Kewsop,  ia  the 
parish  oi  Avenbury^  in  the  county  of  Hereford,  and  of  and 
in  the  moiety  of  a  messuage  and  garden  called  Tower  Hill, 
in  Bromyard  in  the  same  county  j  he  (J.  Morton)  dol/ 
made  and  executed  his  last  will  in  writing,  dated  12th  of 
January,  1750,  whereby^  after  giving  his  daughter  Anna 
Margaretta  Jones  10 /.  to  buy  her  mourning,  20s.  to  the 
poor  of  the  parish  of  Munsley  aforesaid,   iOs.  each  to  the 
poor  of  the  parishes  of  Aylton  and  Pixley^  and  other  sums 
to  the  poor  of  other  parishes,  the  will  proceeded  as  followsj 
•*  Item,  I  give  and  devise  to  m.y  daughter  Judith  Skynner, 
and  to  her  heirs  and  assigns  for  ever,  all  that  my  cottage, 
with  the  lands,  kc.  called  Brockingten,  in   the  parish  of 
Munsley,  upon  Uust,  that  she  and  they  shall  yearly  for  e?er 
buy  four  garments,  &c.  of  the  value  of  about  10s.  or  ISs. 
and  give  th«  same  to  the  mo«t  deserving  poor  persons  of 

Munihy 
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Munsky  yearfV.     And  I  further  give  aird  devise  unto  mj         1805. 
said  daughter  Judith  Skynntr,  and  <o  the  ♦  heirs  of  her  body    GooMriTtB 
lawfully  begotten  or  to  be  begotten,  all  that  my  messoage,       ex  dem. 
lands,  ftc.  called  KeTinop,  in  the  parish  ofAtenbnry^  charged      ^*ISSt 
and  chargeable  with  the  payment  of  SOs.  a^^year  to  the  poor        Mii^vt. 
of  JvN^uri^  siud  Muruley  for  ever  :  and  also  all  that  moiety  or   *[  497  ] 
half  part,  tindivided,  of  u  meseuageand  ^rden  called  Tower^ 
Hilt,  in  Bromyard,  in  the  county  of  Hrreford;  Bnd  alt  other 
my  freehold,  popybold,  and  leasehold  lands  and  houses,  Sec. 
whatsoever  and  whcresover,  which  I  shall  be  possessed  of  or 
auywise  entitled  unto  flt  the  time  of  my  decease,  and  which 

ARE  NOT  SETTLED  IN  JOINTVRB  ON   MY  LATB    DEAE    WIFE, 

exr^pt  the  coppice  at  AyltoUy  which  I  will  and  direct  shall 
always  go  and  be  hekf  with  my  estate  at  Fixity^  in  the  same 
manner  as  that  estate  is  settled  ;  she,  my  daughter  Judith^ 
and  the  heirs  of  her  body,  paying  out  of  all  the  aforesaid 
lands  unto  her  sister,  my  said  daughter  Anna  Margaretta 
/oiif  J,  (he  clear  sum  of  15 /.yearly  during  her  natural  life 
(ihe  samfe  to  be* paid  to  her  own  separate  use);  and  in  case  . 
my  said  daughter  Judith  shall  happen  to  die  and  leave  no 
issue  of  her  body,  then  I  give  and  devise  all  and  singular  the 
aforesaid  premisses  with  their  appurtenances  to  nty  said 
daughter  t7<mrs  for  life;  and  after  her  decease  then  to  the 
child  and  children  of  my  daughter  A.  M.  Jones  as  shall  be 
then  livins:9  charged  and  chargable  as  aforesaid.  And  for 
want  of  such  issue,  then  I'give  and  devise  the  premisses  to 
my  nephew  Mr.  Franci$  MoHon,  and  to  bis  heirs,  See. 
charged. and  chargeable  as  aforesaid ;  and  also  paying  there* 
out  to  his  brother  >]r.  John  Morton  the  sum  of  5/.  And  t 
give  and  bequeath  all  the  arrears  of  rent  which  shall  happen 
to  be  due  to  me  from  my  tenant, at  Callow  Hill  at  my  death 
to  my  said  two  dat<^hters:  and  I  further  give  and  bequeath 
unto  my  said  daughter  c/t/<//V/i  SAynner,  her  heirs  and  as- 
signs, all  mortgages  made  to  me  in  Ifee  or  for  terra  of  years, 
and  all  and  singular  other  the  rest  and  residue  of  my  goods,  [  498] 
chattels,  and  personal  eslatu  of  what  nature  or  kind  soever, 
which  I  shall  be  possessed  of  or  entitled  to  at  tiie  time  of 
my  decease,  after  payment  of  my  debts,  legacies,  and  funeral  , 

expences."  And  he  appointed  his  daughter  «/F/Af  A  Skytmtr 
sole  executrix  of  his  will.  The  estate  at  Pii'lry  and  ihe 
coppice  at  AyhoHj  mentioned  in  the  will,  are  the-  same  as 

are 
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|805.        ftre  nwnlioned  iti  the  settlement  of  1709.    Tfcc  testator  Johk 
Morton  died  l7ih  o^'Ji^r,  1751,  without  revoktag  or  alter- 
ing his  will.     Judith,  bis  eldest  daughter,  survived  her  hoe* 
band  ff^m.  Skynner,  tkud  married  the  Rev.  tVm.  C  Mopton^ 
and  died  in  Dec.   l784,  withoat  ever  hnving   had  issue* 
jinna  Margaretta^  the  other  daughter  of  John  Morton,  who 
survived  her  fathft,   outlived,  her  husband  U.  Jones,  and 
afterwards  married  //.  Durbiny  and  died  in  October,  1799, 
without  ever  having  hnd  issue.     Francis  Morton^  the  nephew 
and  devisee  io  remainder  in  the  will  of  John  Morfon,  died 
in  Jugvst,  176?)  intesiate,  and  witliDut  issue,  leaving  tiro 
brothers,  the  Rev.  J.  Morton,  of  Redmarletf,  and  W.  Mor* 
ton  him  surviving.    John  Morton j  of  Redmarley,  the  eldest 
brother,  and  heir  ai  Itiw  of  Francis  Morton,  died  intestate^ 
and  without  issue,  in  March,  17W>  leaving  Hun.  Morton^ 
his  only  brother  and  heir  at  law,  hiui  survivi»er-     Wm.  Mor- 
ton  devised  to  the  lessor  of  the  plaintiflT,  and  died  on  the  12d 
,day  of  May,  1784;  and  on  rtie  trial  a  verdict  w.as  fcund  lor 
the  plaintiff,  subject  to   the  opinion  of  the  Court  of  Kings 
Bench,  upon  this  question,  '*  Whether  the  reversion  in  fee 
in  three  unditided  four  parts  of  the   premisses  in  question, 
passed  by  the  will  of  John  Morthu  the  settlor,  or  descended 
upon  his  death  to  his  said   two.  then   surviving  daughters 
Judith  and  Jrtna  Margarttta  T' 
[  499  ]  Tlie  case  was  a/gued  on   a  former  day  in  the  term  by 

Dauncetf  for  the  piaintifT,  and  Abbott  for  the  defendant. 
The  argument  turning  on  the  meaning  of  the  words  *'  and 
not  settled  in  jointure  on  my  late  wife,"  whether  restrictive 
or  not,  and  upon  the  apparent  intention  of  the  devisor  to  be 
collected  from  the  wliole  of  the  will  tos^ether,  it  is  unneces- 
snry  to  detail  it,  particulnrly  as  the  cases  most  applica- 
ble to  the  subject  were  referred  to  by  the  Court  in  giving 
Judgment.    On  this  day 

Lord  Ellenbokough,  C.J.  delivered  judgment. 
The  question  reserved  for  the  opinion  of  the  Court  rejls 
upon  this  consideiatioii,  Whether  sufficient  appears  in 
this  will  to  shew  that  the  intention  of  the  teitator  W89 
that  fhe  general  words  relied  on  by  the  lessor  of  the  plaintiff 
should  not  e<\tcnd  to  and  comprehend  the  reversion  ol  tlie 
estates  settled  upon  his  marriagef  for  if  they  be  unrestrained, 
it  cannot  be  contended  thai  they  are  not  sufficient  to  cany 

the 
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tfa^  reversion :  end,  oa  the  other  ba&d,  there  caDnot  be  any 
doubt  but  that  they  may  be  restrained,  either  by  expressions 
directly  coniroHiog  theaoi,  or  by  the  clear  intention  of  the 
testator,  to  he  ooUected  from  the  wliole  of  the  will.  The 
words  ^^  not  3ettied  in  jointure  upon  my  late  wife,"  are 
those  relied  on  as  having  the  effect  of  controlling  the  gene* 
rality  of  the  words  made  use  of  by  the  testator,  and  of  ex-* 
eluding;  them  frood  passing  the  reversion  of  the  settled  lands. 
And:  wo  think  in  tiiis  case  they  have -that  effectj  Upon  com- 
paring  the  provisions  and  limitations  of  the  will  with  those 
of  the  settlement  made  on  tlie  testator^s  marriage,  and  con- 
sidering the  state  of  his  family  when  the  will  was  made. 
The  lands  in  question  were,  on  the  marriage  of  the  devbor, 
settled  on  himself  for  life,  with  remainder  to  his  wife  for 
life  for  her  jointure,  with  remainder  to  the  heirs  of  the  body 
of  the  wife  by  the  devisor  begotten,  remainder  to  his  own 
right  heirs*  At  the  time  of  making  the  will  the  wife  v^ad 
dead,  and  he  had  only  two  daughters  living,  who,  under  the 
settlement,  had  in  these  lands  a  vested  remainder  ill  tail 
general,  expectant  on  the  determination  of  a  life  estate  ill 
the  devisor.  Under  these  circamstances  the  devisor  had  no 
interest  which  coald  be  the  object  of  any  disposition  to  be 
made  by  him,  but  subject  to  the  remainder  in  tail  general  in 
his  daughters ;  nor  had  he  any' thing  upon  which  his  will 
could  operate  in  the  limitation  of  any  estate  in  possession 
until  both  the  daughters  should  be  dead  without  issue:  and 
therefore  if  the  testator's  object  was,  as  according  to  the  pro« 
visions  of  the  will  it  must  have  been,  to  limit  estates,  which 
were  to  take  effect  during  his  daughters'  lives,  it  is  impossible 
to  suppcMC  the  testator  could  mean  that  his  will  should  ex- 
tend to  lands,  in  respect  of  which  he  must  have  known 
that  it  could  not  operate  to  create  the  estates  intended* 
In  ihe  particular  lands  which  he  meant  to  be  the  subject  of 
the  devise,  he  intended  to  give  his  daughter  &7ii€{iM  an  estate 
tail;  but  such  estate  it  was  impossible  to  carve  out  of  the 
leversioo,  as  the  lessor  of  the  plaintiff  contends;  for  so 
long  as  there  was  a  possibility  of  her  having  heirs  of  her 
body,  she  must  have  had  a  prior  estate  bf  as  high  and  of  as 
durable  a  nature  under  the  settlement  itself;  and  when  (hat 
possibility  ceased,  both  she  and  all  those  who  under  this  de- 
Vol.  VI.  C  c  vise 
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vise  could  Gbim  any  iatercst  in  the  laMJs  in  qaeitioD  would 
be  extinct^  inasmuch  as,  according  to  the  oonstraetion  of 
the  plaintiff^  the  devise  ro  Judith  woald  be  of  an  estate  in 
tail  general  expectant  on  the  determinatJon  of  an  estate  ia 
tail  general  already  subsisting  in  herself,  and  in  the  same 
lands,  under  the  settlement.  •  And  the  devise  to  Aniia  Mat* 
gartita  would  be  of  an  estate  for  lifei  wtib  a  remainder 
possibly  for  lite  only,  to  such  children  ae  sbenld  be  living  at 
her  deathi  to  vest  in  possession  in  ber  and  ber  children  after 
the  death  of  herself  and  all  her  children :  and  if  the  re* 
mainder  be  to  them  in  tail,  the  same  observation  will  apply 
which  I  have  made  as  to  the  estate  whicb  it  is  contended 
was  given  to  Judith  in  the  land  in  question.  That  the  teita^ 
tor  recollected  the  'settlement  at  the  time  of  bis  will,  appears 
clearly  by  his  reference  to  it ;  and  it  is  impossible  to  sup^ 
pose  that  with  that  settlement  presented  to  his  mind  he 
could  have  intended  what  it  is  iE\^isted  on  by  the  leuor  of 
the  plaintiff  that  he  did  intend,  and  which  woaid  in  efiect 
amount  lo  this,  that  witbont  any  object  in  view  bot  to  give 
the  reversion  in  fee  to  his  nephew,  he  should  make  previoos 
limitations  of  the  tubjecti-matter  which  he  knew  could  never 
take  efi^ot.  His  will  shews  that  he  was  aware  that  thi  setde- 
ment  was  in  force;  #4id  when  he  was  by  Im  will  giving 
estates  in  tail^  we  cannot  suppose  him  ignorant  of  the  natuie 
of  those  estates,  so  as  to  concbide  that  he  meant  to  give 
them  in  lands,  in  which,  from  the  previous  existence  of 
similar  estates  (a  fact  known  to  himselO  they  oevercOQld 
tnke  place.^  Txt,  however,  (he  lands  in  settlement  be  ex* 
eluded  from  the  operation  of  the  clause,  and  the  devise  will 
be  rational^  and  consistent  tliroughou't.  But  it  is  said,  thst 
if  this  reversion  shall  not  pau  by  the  will,  there  is  nothing 
upon  which  this  general  clause  can  operate,  as  the  devisor 
has  specifically  devised  ail  his  other  estates.  As  to  whicfa, 
it  may  be  said  in  the  first  place,  that  it  does  not  appear 
whether  he  had  or  had  not  other  estates ;  if  he  had,  the 
devise  will  operate  upon  them;  if  he  had  not,  the  claase 
will  be  more  properly  referable  to  an  anxioos  care  on  the 
part  of  the  drawer  of  the  will  to  comprehend  such  estates,  if 
any,  as  it  might  not  have  before  occurred  to  the  testator  to 
include  by  express  mention,  but  upon  which  the  provisions 
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of  the  wiil  were  meant  to  attach^  than  to  suppose  the  testae- 
tor  raeaot  a  tbiog  so  inconsistent  and  abiord  as  that  the  re* 
yersion  of  the  settled  land  should  be  the  sabject  of  a  devise 
framed  as  this  is.    If  any  thing  could  properly  be  inferred 
from  the  wording  of  the  clause,  as  to  whether  he  bad  any 
other  eatates  or  not,  one  would  be  led  to  suppose  that  lie 
had  both  copyholds  and  leaseholds  not  specifically  devised;. 
if  he  had  neither*  it  shews  that  the  clause  was  meant  cau- 
tiously to  take  in  things  to  which  the  devise  may  reasonably 
be  referred)  and  which  were  not  before  specifically  enume* 
rated  or  described  in  the  will.     One  of^the  grounds  taken 
by  Lord  Mansfield  for  restraining  the  gf^neral  words  of  a 
will  to  a  distinct  class  of  lands^  in  the  case  of  Strong  v.  Te<iti, 
in  S  Bujrr.  9 13,  was  the  absurdity  that  would  follow  from 
giving  it  its  utmost  latitude  of  construction.     This  argument 
appears  to  us  so  conclusive  on  the  question,  as  to  mnke  it 
iinnecessary  to  consider  what  weight  Js  due  to  the  oiher 
arguments  on  the  part  of  the  defendant.     However^  as  to 
the  argument  drawn  from  the  direction  in  the  will,  ''  that 
the  coppice  at  Aylton  should  go  and  be  held  with  the  testa- 
tor's estate  at  Pr'r&j^  Jn  the  saoia  manner  as  that  estate  was 
settled,''  it  may  be  observed,  that  the  direction  shews  that 
any  argument,  depending  on  a  supposed  intent  in  the  tesu« 
tor  not  to  die  intestate  as  to  any  part  of  his  piopertyi  is  not 
well  founded;  for  the  effect  of  the  direction  as  to  the  cop« 
pfce^isto  make  his  daughters  tenaota  in  tail  ihereofy  as  they 
already  were  under  the  seithurnent  of  the  estate  at  PixUif^  to 
which  it  is  thus  annexed  by  the  will ;  leaving  the  reversion 
of  it  to  go  to  his  right  heirs,     ^k>  that  there  would  noques^ 
tionably  be  an  intestacy  as  to  the  reversion  of  the  coppice 
in  virtue  of  its  express  ej^ception  out  of  the  general  clause, 
even  according  to  the  construction  contended  for  by  the 
plaintiff.     As  to  Uie  cases  of  Cook  v.  Gcrrard  (a),  Wilbm$ 
T.  lAfdcott(b),  Strode  v.  Lad^  Jtuw^l  (c)>  and  Chcsirr  t^ 
Chester  (d)^  relied  on  by  the  plaintiff,  it  is  not  necessary  to 
go  into  them  ;  for  the  general  doctrine  contained  in  them  is 
aot  disputed,  and  6ur  opinion  goes  on  this :    That  supposing 
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the  words  "  not  settled  in  jointure  on  my  wife,"  to  be  in- 
sufficient of  themselves  to  restrain  the  effect  of  the  general 
words  iii  the  clause  relied  on  by  the  piaintiffj  yet  taking  with 
tbem  at  the  same  time  into  our  consideration  the  limitations 
in  the  settlementj  and   in   the  will,  they  must  we  think  be 
understood  as  being  restrictive;   and  the  question  in  this 
case  is^  as  in  most  other  cases  on  wills,  a  question  of  inten* 
tion  to  be  collected  from  the  whole  of  the  instrument  as  ap* 
plied  to  the  subject  mattter.    It  may,  however,  be  observed, 
that  this  case  difibrs  from   all  the  cases  cited,  except  that  of 
Glovtr  V.    Spendlore,  4  Bro.  Chan.  Ca.  337.     In  aH  the 
other  oases  the  words  which  were   bolden   not  to   be   re* 
strictive,  were  properly  descriptive  of  a  reversionary  inte- 
rest, or  an  interest  remaining  in  the  devisor,  whicb  he  had 
power  to  dispose   of.     In  Willows  v.   Lydcott^  the  words 
were  **  not  above  disposed  of;**  in  Strode  v.  Lady  Russell,  the 
words  were    *'  out  of  settlement;*'    in  Chester  v.  Chester, 
•'not  by  me  formerly  settled,  or  hereby  by  me  otherwise  dis- 
posed of;"  and  in  Cook  v.  Gerrari,  the  words  were  '*  all  my 
lands  not  settled  or  deviled  :*'  but  in  this  case,  the  words 
•f  not  settled  in  iointure  on  my  late  wife,**  are  not  properly 
descriptive  of  the  reversion   which   the  devisor    had,    for 
that  was  an  interest  to  take  effect  in  possession   after  a 
vested  estate  tail ;  and  of  the  entire  estate  in  the  lands  not 
settled  in  jointure  on  his  late  wife,  the  devisor  had  not  a 
power  of  disposing;  and  therefore  there  seems  ground  for 
the  argument  that  these  words'were  meant  to  be  descriptive 
of  the  lands,  and  not  of  tbe  devisor's  interest  or  estate. 
Had  the  testator  used  these  words,  ^*  noi  Httled  on  my  mar* 
riage!^  or,  "  not  settled  in  jointure  on  vn/  wife  and  afterwards 
on  her  children,^*  this  case  would  have  been  more  like  to  tbe 
cases  above  mentioned.     And  as  to  the' case  of  G/oo^r  v. 
Spendlove,  although  in  that  case  the  words  were  the  same  as 
in  this,  yet  it  is  to  be  ob9erved  that  there,  as  the  testator  had 
no  son,  he  had  for  all  purposes  of  substantial  benefit  the  fee 
expectant  on  his  wife^  life  estate,  she  then  being  alive.  Bot 
it  is  not  necessary  to  say  more  as  to  the  analogy  between 
this  and  the  other  cases  cited,  as  our  opinion  is  not  founded 
upon  the  bare  effect  of  the  words  (which  we  consider  as 
being  restrictive  or  exclusive)    independent    of  the  othei 

circumstances 
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eircumstances  which  particularly  'belong  to  this  case.     For  IM!s 

these  reasons,  we  ore  of  opinion  that  the  postea  should  be  -  " 

delivered  to  the  defendant.  ei  dem, 

Postea  to  the  defendant.  DAwiEf. 


Doe,  on  the  Demise   of  Leppingwell,  suing  in     [  5o5  J 
Forma  Pnuperis,  against  TftussELL. 

TOOSJNQUET^  on  a  fofmer  day  in  this  term,  obtained  The  lew  of 

a  rule  to  shew  cause  why  the  lessor  of  the  plaintiff  ejecunenMuUic 
should   oot  be  dispaupered,  and  why  he  should  not  pay  |!J/*'^i'£^I 
costs  for  not  proceeding  to  trial  at  the  last  Spring  Assizes.       paa(vered  in 
It  appeared  that  notice  of  trial  had  been  given  for  the  ^u^iaj.^ 
Summer  Assizes,  180-1,  and  countermanded  six  days  before 
the  assizes;  that  notice  of  trial  was  again  given  for  the 
last  Spring  Assizes,   and  the  cause  entered  for  trial,  but 
that  on  the  third  day  of  the  assizes  the  record  was  with* 
drawn  ;  that  the  defendant  bad  incurred  above  lOO/.  costs 
in  procuring  evidence;  and  his  attorney  swore  that  he  be- 
lieved  the  merits  to  be  in  favour  of  the  defendant.     It  fur- 
ther appeared  that  the  lessor  of  the  plaintiff,  in  another 
cause  of  Doe  d.  Leppingwell  v.  Thompson^  which  depended 
upon  the  same  circumstances^  having  omitted  to  proceed 
to  trial  at  the  Summer  Assizes^  1 801,  pursuant  to  notice, 
niade  an  affidavit  that  he  was  prevented  from  trying  the 
cause,  for  want  of  several  copies  of  registers  which  he. had 
been  unable  to  procure  iu  time;   upon  which  the  Court 
discharged  a  rule  for  judgment,  as  in  case  of  a  nonsuit,  on 
his  peremptory  undertaking  to  try  at  the  Spring  Assizes; 
with  which  uudertakii^  he'  had  neglected  to  comply,'  and 
judgmeqt,  as  in  case  of  a  nonsuit,  had  been  obtained.    To 
shew  that  the  proper  course  was  to  move  that  the  party 
should  be  dispaupered  in  case  of  vexatious  delay,  9  SaUc. 
606 ;    Tayhr  v.  l^c,  $  Stra.  903 ;  Brittaiu  v.  GrcnvilU, 
2  Stra.  1 122 ;  and  ^  Tidd^s  Practice j.  893>  were  cited  (a). 
It  was  contended  that  the  lessor  of  the  plaintiff  ought  at      [  ^^  ] 

(ff)  Bee  alia  Rioe  «•  Browa,  i  Bos.  and  Pnllerj^  39. 

lea$t 
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least  to  have  cooDtermanded  his  ooUce,  and  theiebj  sated  a 
great  part  of  the  ezpence  which  the  defendant  bad  snstaioed. 

On  this  day  Lames  shewed  cause  npon  an  afidatit.  Which 
stated,  that  the  lessor  of  the  plaintiff  having  about  90  copies 
of  registers  to  procure,  and  several .  witnesses  to  collect, 
among  whom  was  an  old  and  infirm  man,  was  unable  to  get 
to  the  assizes  in  time,  and  therefore  was  under  the  necessity 
of  withdrawing  the  record. 

The  Courts  however^  made  the  rule  absolute  for  dispau- 
pering the  lessor  of  the  plaioti^,  but  discharged  it  at  to  the 
payment  of  costs. 
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The    Company   of  Proprietors    of  the   Liverpool  Twsdaif^. 
Water  \7orks  asainst  Atkinson^. 


The  ^dixne  anainst  IlAR^LEr; 


'O 


I 


N  debt  on  bond,  daled  1st  of  January^  1S0^>  the  plaintiffs  ThecondUioo. 
in  their  declaration  set  forth  the  conditioo  of  the  bond  ;  !5/]*??^!r?l 
whereby,   after  reciting  that  the  defendant  had  agreed  with  defendant  had 
the  company  to   collect  and  receive  the  several  rents -and  pfj[fnt1ffJt?a>l- 
oiher  revenues  of  their  vorks  at  Liverpool^  from  time  to  J«ct  iheir  rcvc- 
time  for  12  months^  from  the  date  thereof;  and  that  the  time  to  time  for 
company  having  required  security  for  the  due  performance  JnJ"2?t^/,,5|ll, 
oF  the  said  office   of  receiver,  in  the  manner  and  to  the  stipuiatioc 
effect  after  mentioned,  T.  /iarp/<y  had  agreed  to  join  with  umesilicreaf. 
the  defendant  in  the  bond  for  that  purpose,  upon  the  condi-  terd»riBsthe 
tion  thereunder  written:  the  condition  was  thereby  declared  sachhisem- 

i<>  be,  that  if  the  defendant  *' should  from  lime  to*  time,  and  P*oy"«n^ao* 

»  for  so  loDgaf 

M  all  times  thereafter,  ^uring  the  continuance  of  such  bis  he  should  cob- 
einployment,"  use  due  diligence  in  collecting  and  receiving  ptoyed!'''he*'^" 
all   rents   and    sums  of  money  which  should  (a)  grow  and  would ju«tiya«- 

1  ,  ,  Ai     •  .  count  and  obey 

become  due  to  the  company,  their  successors  or  assigns  orders, &c. cod* 
^iLiicrpooL  from  and  in  respect  of  their  said  works;  and  ^"^•''^•oWi- 

i       1  I  r  111  1  jcation  to  the 

snouid,   as  often  as  requested  by  the  company,  their  sue-  period  of  li 

^  months  meo* 

(fl)  In  the  <:ondifioo,  as  aHenrard?  set  forth,  on  oyer,  in  the  defendant's  *'<>V^<}  *»  ^^ 
plfa,  the  word  annualln  was  here  ioiroduced.  reciial. 
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18d3,  .  cessors^  &c.  well  and  truly  pay  and  accoant  for  to  the 
tirentooz  company  at  Liverpool,  to  their  satisfaction,  all  such  soma 
Water-worki  as  he  the  defendant  should  have  received  from  any  person 
-  ^Jfyl^  ^<>  ^he  company's  use,  and  render  to  the  company^  their 
ATKinsoBri  succes^rs,  &c.  from  time  to  time  a  trne  accoant  in  writiog 
of  all  sums  by  him  theretofore  received  on  acccount  of  the 
said  works^  for  the  rents  and  other  revenues  thereof,  or 
on  account  of  the  company,  &c.  and  for  which  he  ought 
to  be  charged  or  chargeable,  and  should  then  also  deliver 
np  to  the  company  all  books  of  account,  vouchers,  &€. 
whatsoever  belonging  to  the  company  then  in  his  cus- 
tody; and,  also  if  the  defendant  should^  ''  so  long  as  be 
bliould  continue  and  be  employed  by  the  company  from  time 
to  time  observe  and  perform  the  orders  of  their  committee  as 
far  as  the  same  should  concern  his  said  employment,  aod 
justly  and  truly  in  all  other  respects  behave  himself  in  the 
said  office  or  employment  of  receiver  of  the  aforesaid 
rents  and  other  revenues,  and  duly  account  for  the  same 
as  aforesaid,  then  (be  said  writing-obligatory  was  to  be  void, 
or  else  to  be  in  full  force.  The  plaintifis  then  averred,  that 
the  defendant  contipued  and  was  employed  by  the  company 
in  the  said  office  or  employment  of  receiver,  in  the  condition 
mentioned,  for  a  long  time  after  the  making  of  i\\e  said 
writing  obligatory,  viz.  From  the  date  thereof  antil  and 
[  509  1  t4>on  the  \4i\io(  September,  1804,  and  during  that  time  re- 
ceived divers  sums  from  divers  persons  (a)  to  the  company's 
use,  amounting  in  the  whole  to  400  /.  ;  and  then  assigned  a^ 
a  breach  the  not  accounting  for  and  the  paying  the  same. 
There  were  other  general  counts  in  debt  fur  so  much  re- 
ceived  to  the  Ube  of  the  company,  and  upon  an  accouut 
stated. 

The  defendant,  after  craving  oyer  of  the  bond  and  of  the 
condition,  which  was  set  forth  in  the  same  worcls  as  stated  in 
the  declaration,  wiih  the  addition  of  the  word  anuHuUy  in 
the  place  before  noted,  pleajded.  That  for  twelve  months  from 
the  dale  of  the  obligation  he  did  from  time  to  time  collect 
and  account,  &c.  (in  the  words  of  the  condition)  and  did 
{^ay  to  the  company  all  sums  received  by  him  dutin^  the 

(fl)  yi4t  note  (4)  io  1  SauDd.  411. 

said 
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said  twelve  months,  to  the  use  of  the  compaDj,  8cc. ;  and  so        1805. 
pleaded  perforinauce  of  the  condition.  tivERp#»o» 

Replication.  That  the  defendant,  after  making  the  writing*  Water-woiks 
obligatory,  and  after  the  expiration  of  twelve  months  tVoin     ^^"^?^"/ 
the  date  thereof,  and  during  the  time  that  he  continued  and    Atkinsoit. 
was  employed  in  the  said  office  or  employment  of  receiver 
as  in  the  condition  mentioned,  received  the  sums  in  the  de- 
claration mentioned,  and  broke,  the  condition  in  mi^nner 
and, form  as  complained  of.    To  this  there  was  a  general 
demurrer  and  joinder.     There  were  similai  pleadings  in  the 
other  action  against  Harplcy  the  surety. 

Richardson,  in  support  of  the  demigrer,  contended  that 
the  replication^  which  alleges  a  receipt  of  money  not  ac« 
counted  for  by  the  defendant  after  the  expiration  of  12~ 
months  from  the  date  of  the  ohligation,  was  no  answer  to 
the  plea  of  performance  of  the  condition  to  account  for  the 
IS  months,  during  which  period  alone,  the  obligation  was  r  ^^q  i 
in  force ;  and  that  the  subsequent  words  in  the  recital  of  the 
condition,  requiring  security  for  the  performance  of  the 
office  '*  in  the  manner  or  to  the  effect  after  mentioned,'*  or 
the  further  words  in  the  condition  binding  the  defendant  to 
account  fro'm  time  to  lime  and  at  all  times  thereafter  during 
the  cootihuance  of  such  his  employment,  muU  be  taken  with 
reference  to  the  period  of  IS  months  before  named,  for 
which  he  was  appointed  to  collect  the  revenues  of  the 
company,  and  for  which  the  suret}^  was  bound.  i\nd  he 
cited  Lord  Arlington  v.  Merrickc,  (a), as  in  point;  in  the 
note  (&)  to  which  the  principal  cases  on  the  subject  are 
coliected,  viz.  Horton  v.  Day  (c),  Wright  v.  Russell  (d), 
and  Barker  v*  Parker  (e).  And  he  observed,  that  there 
would  be  no  injustice  in  this  construction,  as  the  principal 
would  still  be  liable  in  an  action  for  money  had  and  received 
for  ail  sums  received  by  him  for  the  company. 

«7.  Clarke,  contri.  The  condition  of  the  bond  is-  so 
plain  to  account  for  all  sums  received  by  the  defendant 
"  at  all  times  during  the  continuance  of  his  employment," 
that  it  is  not  necessary  to  call  in  aid  the  recital  in  order  to 
explain  those  words;    neither  does  the  sense  of  the  con- 

(a)  a  Sannd.  411.  (h)  lb,  414.  by  Mr.  Seije.  V^iUiaaif. 

(c)  lb.  Sty.  iS,  aod  All.  lo.  {d)  3  Wils.  53c,  auda  filac  Rep.  934. 

(c}.i  Tern  Rcp>  ^87. 
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1805.  .      tract  call   for  any  restriction.     It  is  indeed  redted.  That 
,  the  obliffor   had  agreed  to  collect  the  company's  rents  for 

1^IVBR|*00L  •  r        if  » 

Water-works  ^^  months  ;  but  there  are  no  wordis  to  restrain  his  service 
Company  Jq  that  period  ;  and  it  is  plajn,  from  the  whole  context^  and 
from  the  particular  wording  of  the  conditioOj  that  the 
contracting  parties  contemplated  that  bis  service  night 
continue  after  that  period  ;  and  therefore  the  operative  part 
of  the  condition  compels  the  obligor  to  account  daring 
the  whole  time  he  shall  he  employed.  He  is  to  collect  the 
sums  which  shall  annualljf  grow  doe  to  the  company,  which 
looks  to  a  continuance  of  his  em  play  ment  from  year  to  year ; 
and  he  is  to  account  to  them  attd  their  successors.  Then 
again  be  is  to  observe  their  orders  so  long  as  he  sbali  continue 
to  be  employed  by  them  ;  and  the  very  word  continue  supposes 
some  prior  service.  This  is  analogous  to  the  common  case 
of  an  act  of  pailiament,  enacting  a  provision  in  general 
terms  more  extensive  than  the  particular  case  recited,  which 
gave  rise  to  the  law«  A  recital  is  tio  material  part  of  a 
deed  (£7) ;  and  can  only  be  called  in  aid  to  construe  some  am- 
biguity in  the  subsequent  operative  part  of  the  instrument: 
it  cannot  confine  subseqi)ent  words^  whereby  the  intent  ap« 
pears  more  large(i) ;  but  if 'there  be  any  doubt  upon  the 
words  taken  altogether,  they  mu?t  be  construed  most 
strongly  against  the  obligor  (c).  In  that  respect,  the  case  of 
Lord  uk'Iitigtw  v*  Merrickt  is  distinguishable  from  the  pre- 
sent; for  there  the  recital.  That  Lord  jfrlingtonj  the  Post- 
master General,  had,  by  his  written  instrument,  under  seal, 
deputed  T,  J.  to  be  his  deputy  of  the  stage  of  Oxford  for  six 
months,  might  be  considered  as  the  words  of  Lord  A.  him- 
self; and  therefore  to  be  taken  most  strongly  against  him- 
self, when  attempting  to  exiend  the  deputation  Jbeyond  the 
terras  of  his  own  grant. 

Lord  Elllnbouough,  C.  J.  The  case  of  Lord  jirling" 
ton'y,  Merrickt  runs  on  all  fours  with  the  present.  The 
words  there  used,  which  were  as  general  as  tbese,  were  con- 
strued to  be  restrained  by  the  recital  stating  an  appointment 
for  a  specific  time  ;  and  that  case  was  decided  by  Lord  C.J. 

(c^  St.  Joha  V.  Di$:f^,  llo^.  130 ;  Bath  v,  Montague,  5  Chan.  Gas.  tor.' 
(9)  i  Ron.  Abr.  247,  tit.  JfaroCs^  pt.  7.    4  Com.  Dig.  Faroli,346,  A4 19. 
\c)  Plowd.  10* 
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Hale^  and  other  Judges  on  great  consideration.     Then,  with 
a  decided  ease  exactly  in  point,  it  would  be  extraordinftry  if 
we  were  to  apply  n  different  rule  of  construction  ;  though, 
if  it  were  to  be  decided  now  for  the  first  tjme,  I  should  think 
that  decision   right.     The   case  immediatel)-  in  judgment, 
which  is  that  of  the  principal  in   the  bond,  must  be  con- 
sidered as  if  it  were  tlie  next  case  of  the  surety ;  for  they 
both  engage  in  the  same  words  ;  and  we  cannot  put  a  con- 
struction upon  them  against  the  principal  which  would  be  in- 
jurious to  the  rights  of  the  surety.      Now  here  the  condition 
of  the  bond  recites,  That  the  defendant  hud  agreed  with  the 
company  to  collect  their  revenues  from  time  to  time  for  12 
months  from  the  date  of  the  bond  ;    and  that  the  company 
had  required  security  for  the  due  performance  of  the  said 
ofBce(i.  r.  for  !2~monlhs)  in  the  manmr  and  to  the  eff'nt 
after  tnentionedj^  and  then  it  prescribes  the  manner  and  ef- 
fect of  the  duty  to  be  performed ;  and  then  follow  the  gene- 
ral  words,  "  during  the  continuance  of  sruh  his  employ- 
ment; which  wordswcAis  a  word  of  reference  ;  and  by  leav- 
ing it  out,  and  inserting  instead  thereof  the  words  to  v*^ict 
It  refers,  that  i&',  "  for  12  months  from  the  date  of  the  obliga- 
tion," the  time  stipulated  Tor,  the  ^hole  will  be  made  clear 
and  consistent ;  and  these  words  might  have  been   addod, 
whh  a  view  to  the  possible  determination  of  the  employment 
by  consent  withii)  the  year.     So  the  word  anuuafh/,  as  used, 
means  no  more  than  that  the  defendant  should  account,  dur- 
ing those  12  months,   for  all  the  rents  and  suns  of  money 
^hich  should  atinnally  grow  due :  and  as  to  the  word  5wc- 
cessors,  it  was  certainly  useless  to  add  it,  as  the  company  are 
a  corporation  ;  add  nothing  can  be  inferred  frum  its  inser- 
tion.    There  is  therefore  nothing  to  distinguish  this  from 
the  case  of  Lord  jdrlington  v.  Merrickc;  and  it  is  different 
Irom  the  case  cited  from  RoUe*s  Jbridgmenty  where  the  sub- 
sequent Words  of  the  condition  extended  the  obligation  to 
pay  the  money  not  only  after  the  return  of  the  ship  to  any 
port  in  England,  as  mentioned  in  the  recital ;  but  also,  *'  or 
elsewhere,  where  she  made  her   right  discharge;"    though 
that  is  an  extreme  case,  which  seldom  fails  to  be  cited  on 
these  occasions. 

Gro8b,  J.  .The  case  of  Lord  Jrlington  v.  Merricke y^^'h\c\l 
u  the  leading  ease  on  this  subject,  must  govern  the  present, 
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to  wliich  it  closely  applies ;  and  there  is  good  sense  in  it,  in- 
dependent of  its  gAithoritj ;  for  any  man  called  upon  as  a 
surety  to  subscribe  to  the  obligation,  would  naturally  under- 
stand, on  reading  the  condition^  that  he  was  only  to  answer 
for  his  principal  for  \2  months. 

LAWAiiHCE^  J.  Lord  Arlington  v.  Merrickc  is  the  lead- 
ing case;  and  was  lecognlzed  by  Mr.  Justice  BuUer,  in 
Barker  v.  Parker  (a).  The  recital  in  the  condition  clearly 
limits  the  obligation  to  IC  months  from  the  date,  and  the 
subsequent  words,  ''  during  the  continuance  of  such  bis  em- 
ployment/* and  "  so  long  as  he  should  continue  to  be  em- 
ployed," were  intended  to  confine  the  responsibility  to  the 
time  that  he  should  be  in  office,  not  exceeding  l2  mouths. 

Lb  Blanc,  J.  The  contracting  parties  first  stipulated 
for  the  defendant's  employment  in  the  office  of  collector  and 
receiver  for  l2  months:  then  the  eubsec^ient  stipulations 
by  the  defendant  to  account,  file,  duiiog  the  contintance 
of  his  employment,  and  for  so  long  time  as  ho  should  con- 
tinue to  be  emploj'ed  by  the  company,  refer  to  the' original 
em^roymenl  in  point  of  time. 

Judgment  for  the  Defendant. 

(fl)  I  TccB  Rep.  195. 


JwM  19th. 

There  lies  no 
appeal  to  the 
SessioQb  from  a 
conviction  by 
Iwo  justicci 
upon  the  stat. 
41  G.  3,  c.  3d, 
s.  3c,  for  wet- 
tins  ( orn  In  a 
cpr.^iin  Kfage  of 
(be  process  oi 
maltic?;  for 
the  clauses  of 
appeal  in  for- 
mer excise 
laws,  to  which 
there  is  a  {gene- 
ral retcrence  in 
this  act,  extend 
not  to  coof  ic- 
tioBs  for  penal-* 
ties  by  two  jus- 
tices. 


The  King  against  Skone, 


TPHE  defendant,  a  maltster,  was  convicted  by  two  justices 
of  the  pNeacf*  for  the  county  of  Somerset^  for  an  offence 
against  the  act  of  the  49  G.  3,  c.  38i  <•  SO,  in  having 
wetted^,  Sec.  bis  corn  whilst  making  it  intoipalt,  in  a  certain 
stage  of  operation,  Tiz.  upon  the  floor,  after  the  same  had 
been  taken  from  his  cistern  used  for  the  sleeping  of  the 
said  corn,  and  before  the  expiration  of  1^  days  froni  the  time 
of  steeping  it;  contrary  to  the  foim  of  the  statute.  Sec.;  and 
was  thereupon  adjudged  to  forfeit  200/.  An  appeal  was 
lodged  at  the  Quarter  Sessions  against  this  conviction,  and 
the  same  was  quashed  by  that  Court.  These  orders  having 
been  removed  by  certiorari  into  this  court  at  tbe  suit  of  the 
Crown, 

The  Solicitor  General  on  a  former  day  obtained  a  rale, 
calling  on  the  defendant  to  shew  cause  why  the  order  of 

Sessions 
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Sessions  should  not  bd  quashedj  upon  the  g'round  that  no  ap-  1805. 

peal  lay  to  the  Sesaions  from  the  conviction  in  this  case,  ti,*^!* 

and  therefore  that  they  had  no  jurisdiction  to  make  the  order  againtt 

for  quashing  it.  Skowb. 

Pell  (and  Moore  was  with  him)  now  shewed  cRnse^(after 
noticing  that  the  certiorari  was  taken  away  in  this  case;  [  515  "j 
which  was  answered  by  observing  that  the  orders  had  been 
removed  into  this  court  by  certiorari,  at  the  suit  of  tlie 
Crown,  which  was  not  affected  by  that  provision  of  the 
statute)  contended,  that  an  appeal  lay  to  the  Sessions  fro'n 
the  conviction  of  the  juHtices.  The  offence  is  created  by  the 
Stat.  42  Geo.  3,  c,  38,  «.  30,  which  gives  a  penalty  of  800  /. 
Sect.  36,  says,  that  the  penalty  may  be  recovered,^  &c.  by 
such  ways  as  any  fine,  penalty,  or  forfeiture  may 
be  recovered^  &c.  by  any  law  'Op  laws  of  excise,  or  by 
action  of  debt,  &c.  This  has  reference  to  stais.  12  Car.  5?, 
c.  S3,  $.  3l  8c  32 ;  and  c,  24,  s.  45  &  46,  which  enable  the 
penalties  of  the  excise  laws  to  be  recovered  on  conviction 
before  two  justices  of  the  peace,  or  on  their  default,  then  by 
sub-commissioners,  and  give  an  appeal  to  the  Sessions  from 
thejudgmentof^hesubcommissiohers.  Thens.  37,of  the4!^ 
Geo,  3^  c.  38,  incorporates  ^^  all  the  powers  and  authorities, 
&c.  penalties,  forfeitures,  clauses,  matters  and  things"  of  the 
Stat.  18  Car,  %  c.  34,  or  of  any  other  law  of  excise,  into  that 
act.  [Lord  Ellenborou^h,  Q.  J.  observed,  that  the  clause  re* 
ferred  to  in  the  12  Car.  2y  c.  24,  giving  the  jurisdiction  lo 
the  justices  and  the  appeal,  has  not  the  word  penalties  ]  It 
has  the  worda  <^  all  forfeitures  and  offences;"  and  tl>e  word  * 
penalties  seems  to  have  been  omitted  by  mistake;  for  in  the 
Stat.  ^0  Gio^  3,  c,  S5»  '<>r  granting  additional  duties  on  malt, 
there  is  the  same  incorporating  clause  (s.  22)  as  in  this  act, 
with  this  difference  only,  that  altei:  the  word  duties  is  added, 
^'  or  penalties;"  and  these  statutes  are  in  pari  materia.  The 
Stat.  12  Car,  2,  e.  84,  which  gives  an  appeal  to  the  Sessions 
from  the  judgment  of  the  sub^ommissioners,  is  silent  as  to 
any  appeal  from  a  conviction  by  tvo  justices  of  peace; 
bat  that  is  supplied  by  stat.  1 2  Jnn.  c.  2,  f«  37,  the  first  malt 
duty  iicty  whieh  expressly  gives  such  iippeal  against  any 
convictioq  by  any  jtistices  of  the  peace  for  any  penaltjf  or  f  515  1 
forfeiture  incurred  h|y  that  act  touching  the  duties  thereby 
granted,  and  takes  away  the  certioraru    Then  the  stat,  6 
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.Geo.  1,  c.  21,  5.  22,  in  general  lerms  enacted,  that  every 
forfeiture  made  by  virtiue  of  an  ai  t  relaiing  to  the  duties  of 
excise,  Sec.  shall  and  may  be  proceeded  upon  and  adjudged 
in  theinnnner  thereby  prescribed  ;  •*  and  that  such  proceed- 
ings should  not  be  liable  to  any  appeal,  or  be  removed  bj 
certiorari  J"  After  which  it  becanre  a  doubt  whether  ,ihc 
appeal  in  the  cases  of  penalties  in  respect  of  the  malt 
duties  was  not  taken  away  ;  though  it  is  observable  that  by 
s.  10  of  the  same  act  such  appeal  is  expressly  recognized, 
and  provision  made  for  its  more  eflfecf  ual  application  to  the 
real  merits  of  the  case^  and  to  enable  the  Sessions  to  amend 
ail  defects  of  form  in  the  original  convictiion.  However^ 
all  dou^t  was  removed  by  the  stat.  1  Geo.  %  st.  S,  c.  16, 
s.  3,  which  declares  that  the  last-mentioned  act  shall  uot 
be  construed  to  extend  to  take  away  the  right  of  appealing 
to  the  Sessions  '>  in  cases  where  judgment  is  given  by  two 
or  more  justices  of  the  peace  in  causes  and  prosecutions 
before  them  for  or  on  account  of  forfeitures  and  ofTences 
relating  to  the  duties  on  malt/'  8cc.  The  like  appeal  is 
j^iven  in  other  cases;  in  respect  of  tiie  duties  on  leather, 
by  staL  9  jinn,  c,  1 1^  s.  ^6;  on  soap  and  starch,  by  stat. 
23  Geo*  %  c.  91,  s.  37 ;  and  on  plate,  by  stat.  31  Geo.  2,  c. 
32,  $.  11.  To  oust  the' appeal  then,  it  must  either  be  shewn 
that  the  incorporating  clause,  «.  57  of  stat.  42  Geo.  ^y  c.  38, 
does  not  refer  to  the  stat.  12  Ann.  c.  2,  s.  37,  giving  the  ap- 
peal as  to  malt,  or  that  there  is  some  other  act  taking  away 
the  appeal  in  case  of  malt;  in  which  case  there  would 
be  conflicting  provisions  incorporated  in  the  act  in  question, 
and  the  case  of  The  King  v.  The  Janiices  of  Surrey  (a) 
might  be  referred  to  in  did  of  the  Crewn.  Tb)at  was  a  con- 
viction by  two  justices  upon  the  stat.  25  Geo.  3,  c.  72,  i.  9, 
for  printing  cotton  before  it  was  measured  and  marked  by 
the  excise  of&cer.  It  was  not  contended  that  an  appeal  was 
given  in  the  partkular  case,  but  only  that  as  an  appeal  was 
given  by  some  of  the  acts  relating  to  the  excise,  and  thAt  the 
general  provisions  of  all  the  excise  laws  were  referred  to  and 
incorporated  in  the  act  in  question,  therefore  the  clauses  of 
appeal  were  also  incorporated  :  but  that  construction  was  re- 
jected by  the  Court ;  and  Ashhurtty  J.  in  giving  judgment 
observed^  that  it*  would  involve  a  contradiction;  bnd  that 


(«)  s  Tsni  R^p.  540. 


the 
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llie  poiver  of  appeal! ng>  was  to  be  considered  as  a  special         IBf)^ 
provision  only,  and  not  to  be  extended  .beyoud  Ur*  particu*     ThTKut* 
lariDStaaces  in  which  it  was  expi'essly  given,  of  which  malt       oiiaiti$i 
was   recognized    to    be    one.     [Lord    Elletihorougk    here       ^^^^^^^ 
observed,  that  the  great  difficulty  was  to  shew  that  the  statute 
in  question  containtd  competent  words  of  refcrence  to  any 
clause  of  appeal  including  cases  where  the  proceeding  ^"3 
for  a  penalty;    for  that   word   is   omitted  in   tiie   app  ^'•. 
clauses  of  the  stat.    12  Cnr.  2,  c.  24,  and  the  explanatory 
act  of  the  1  Geo.  2,  5^  9,  c.  l6.J     In  the  latter  part  ot' the 
appeal-clause  in  the  statute  of  Car,  2,  the  word  penalties  is 
included;    and  power  is  given   to   all  justices,  "  on  com-  ^ 

plaint  or  information  of  any  such  forfeiture  made  or 
oflencc  committed  contrary  to  ti^c  net,  fo  summon  the 
accused,  &c.  and  on  due  proof  thereof,  &c.  to  give 
judgment,  and  issue  their  warmnis  for  the  levying  of 
such  forfeitures,  penalties,  and  fines,  ns  nre  imposed  by  the 
act  for  any  ^uch  offence  committed,'*  &c  :  it  seems,  iherc- 
fore,  as  if  the  word /7fnfl/ri«  had"  been  omitted  by  mistake 
in  the  former  part.  .  [Lord  El/enborough,  Tkr*t  p;irt  of  the 
clause  relates  merely  to  the  levying  of  the  penalties,  &c.  [  518  ] 
on  conviction.]  The  37th  sect,  of  the  stat  42  Geo .  3,  c.  3S, 
has  general  words  of  reference  to  all  matters  and. things  in 
any  excise  law;  which  if  tliey  do  not  include  the  appeal- 
clause  in  the  sut.  t^  jifin,  c.  S,  will  have  no  other  cJfect 
than  what  would  result  from  the  36th  section.  They  include 
all  powers  of  mitigating  given  by  any  fo/merjaw;  which 
cannot  apply  to  the  collectors,  who  have  »o  power  of  miti- 
gating, as  the  justices  have.  So  the  word  adjudging  in 
the  incorporating  clause,  must  refer  to  penalties  and  not  to 
duties. 

Lord  Ellbnbo ROUGH,  C.  J,  It  is  no  question  for  us 
whether  it  would  be  expedient  that  there  should  be  an 
appeal  to  the' Sessions  in  this  case,  of  a  conviction  before 
two  justices  of  the  peace  for  a  penalty  in  respect   of  the  ^ 

mait  doty.  If  there  be  no  words  of  reference  to  any  act 
giving  such  an  appeal,  we  cannot  supply  the  want  of  them. 
Now  the  clauses  in  the  statutes  of  Car.  2  and  Geo.  i>,  Lave 
not  the  word  penalties  in  those  parts  giving  the  appeal ;  and 
when  that  word  occurs  in  other  clauses,  in  other  respects  • 
fac  similies,  it  seems  as  if  the  omission  were  intentional;  but 

if 
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if  it  were  not  intended,  we  caa  only  say  of  the  legislature 
Qiuod  voluit  non  dixit. 

Per-  Curiam^  The  Order  of  Sesaiona  quashed. 

The  Solicitor  General^  Garrow,  Newboltj  and  Courtmayj 
were  to  have  sustained  the. conviction. 


June  lotb. 


RusHFORTH  and  Another,  Assignees  of  B,  and  W. 
RusMFORTH  against  Hadfield  and  Others. 


The  lien  of  a 
eommon  carrier 
for  hi»  general 
iMlaoce,  how- 
ever it  racy 
aiise  in  point 
of  law  from  an 
implied  agree- 
incnt  to  be  iir- 
ferred  from  a 
iceneral  usage 


T^HIS  was  an  action  of  frorer,  to  recover  the  value  of  a 
,  parcel  of  goods  belongimi;  to  the  bankrupts  before  their 
bankruptcy,  and  fcent  on  their  account  to  be  carried  by 
the  defendants,  cominon  carriers,  from  Ellm  and  —  to 
London^  and  which  were  detained  hy  the  defendants  after 
tender  of  and  refusal  by  them  to  accept  the  price  of  the 
carriage   of  such  goods  until  a  balance   of  78  /.    155.  7rf. 

by^ci^r  and^ai  ^^^  ^^  ^'^^"^  ^^'^^  ^^^  bankrupts  for  the  carriage   of  other 

tiifaetory  in-  goods   at  other  times  was   paid  :    and   the  question   was, 

eientiy  namer-  Whether  the  defendants^  as  common  carriers,  had  a  lien  on 

oMandgeacral  the  coods  for  their  general  balance?     At  tha  trial   before 

to  warrant  so  ®  . 

cxtensiyea  Graham^  B.  at  the  last  assises  at  York,  the  defendants 
ScHn'J:"the*cu8-  couusel  offered  evidence  to  shew.  That  by  the  usage  of  trade 
tomof  fbe  throushout  the  realm,  common  carriers  had  a  risrht  to  relaia 

realm^yetisnot  ."^i  jvi-'  ri^*  i 

to  be  favoured,  particular  goods  belonging  to  a  party  for  tnetr  general 
"°h*^V*Vfew  '^^^'^^c^  ^^^  ^'^o™  ^^^  ^me  party  for  the  carriage  of  other 
recent  instances  goods  belonging  to  him;  and  cited  Aspinal,  assignee  of 
goods *by7our  Howartht  V.  Pick/ord  (a),  before  Lord  KcHj/on^  at  nisiprius^ 
or  five  carriers  jn  June^  1800,  when  that  point  was  ruled,  and  not  questioned 
ral  balance.  afterwards;  and  they  referred  also  to  the  doctrine  laid  down 
iien*roa*^he*in.  '"  G^^^^  V.  Farmer  (i),  that  the  convenience  of  commerce 
ferred  from  evi-  and  natural  justice  are  on  the  side  of  liens,  and  that  of  late 
pariTcJarmode  J^^^^  courls  have  leant  that  way,  cither  where  there  was  an 
of  dealing  be-     express  contract,  or  where  it  was  implied  from  the  usage  of 

trade^  or  from  the  manner  of  dealing  between  the  parties  io 

the  particular  case,  or  where  the  party  acted  as  a  factor. 

[  520  ]      Oil  the  other  hand,  the  case  of  Oppenheim  v.  Russell  (c)  wai 


tween  the  re 
tpectivc  par 
ties. 


(a)  3  Bos.  H  Pull.  44,  note. 
{€)  3  Bos.^^  Pull.  41. 


{h)  4  Burr,  1214  ind  iif . 


relied 
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relied  on,  as  having  overruled,  or,  at  least,  shaken  the  opi- 
nion of  Lord  Ktnyon  in  A^pinall  v.  Pickford  ;  bat,  as  in 
Oppcniteim  v.  Rusicll,  the  only  point  in  judgment  was.  That 
the  right  of  the  consignor  to  stop  in  transitu  conld  not  be 
alTected  by  the  carrier's  claim  of  lien  in  respect  of  the  con- 
slructive  possession  of  the  con»iignee,  the  learned  Judge  ad- 
mitted the  evidence  of  usage,  on  the  authority  of  Green  v. 
Farmery  and  A^pinall  v.  Pkkford.     The  defendants  then 
called  witnesses,  the  first  of  whom  had   been  book-keeper 
to  them  and  their  late  father  in  the  country  near  20  yeors, 
who  swore  that  their  custom  had  been  to  detain  for  the 
balance  due  to  them  from  any  peisom  for  whom  they  car-  • 
rled  goods,  if  there  were  any  suspicion. of  liis  failinij;  and 
he^epecificd  two  instances  of  detention  of  particular  gopds 
till  payment  of  the  general  bailee,  one  on  the  9lh  May^ 
ISC 3,  in  the  case  of  a  Mr,  Burton  \  and  the  other  on  the  23d 
of  Afcry,  1803,  in  the  case.of  a  Mr.  Batten  who  had  failed,  and 
where  the  payment  was  for  some  time  objected  to.     The 
same  witness  3aid,  That  he  knew  there  were  other  instances, 
but  he  could  not  recollect  the  particulars:  on  one  occasion 
the  dispute  arising  upon  the  detention  was  left  to  arbitra- 
tion.   Another  witness,  who  had  been  book-keeper  to  the 
defendants  in  London  for  5  years,  also  spoke  to  their  having 
several  times  stopped  goods  received  by  them  as  carriers ; 
butcopld  only  specify  one  instance,  when  the  cariiagc  was 
paid  immediately.     One  FT/Ts/ey,  who  had  been  a  carrier 
from  York  to  Manchaler  above  ^0  years,  deposed  generally 
to  his  having  always  stopped  goods  till  the  general  balance 
was  paid ;   and  repiembered   two  iiistances  in  particular. 
Henfet/,  a  carrier  from  London  to  Newcastle  for  above  20 
years,  gave  the  like  general  evidence ;  and  recollected  two 
or  three  times  when  he  had  so  stopped  goods  that  actions 
were  threatened,  but  never  brought.    H^  also  said,  that  they 
could  not  collect  the  price  of  the  carriage  for  each  journey. 
Denman,  a  carrier  from  Londonio  Lincoln,  Hull^  and  other 
places,  for  five  or  six  years  past,  said.  That  the  custom  was 
to  retain  till  the  general  balance  was  paid,  and  spoke  to  one 
instance  two  years  ago,  where  he  so  held  goods  of  the  value 
of  1000/.  (a)  against  the  assignees  of  a  bankrupt  for  a  claim 
of  ISO/. ;  and  after  holding  the  goods  for  s)x  months^  and 
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(a)  Qu.  10,000^  ride  poiL 
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1805.        being  tlireatened  wiih  an  action,  be  was  paid  hit  balance; 

HuiHFORTm     ^°^  Norris,  attottier  common  carrier,  from  Halifax  to  IjOh- 
against       dortj  for  fbtTr  years  past,  had  known  instances  of  detaining 

IUdpield.  goods  for  the  general  balance,  particularly  the  raac  of  one 
Remhaw,  h  bankrupt,  where  the  goods  were  redeemed  by 
the  assignees.  On  the  part  of  the  piaintiff^i  it,  was  objected, 
That  this  evidence  did  not  prove  a  general  usage  of  the 
trade :  but  the  learned  Judge  thought  that,  being  uncontra- 
dicted, it  admitted  of  that  conclusion;  and,  therefore,  iie 
directed  the  jury,  that  if  they  found  that  siJch  was  the  gene- 
ral undisputed  usage,  it  establi^ihed  the  right  of  the  carriers; 
and  they  thereupon  foun^  a  verdict  for  the  defeodantb; 
which  was  moved  to'  be  set  aside  in  the  last  term,  as  a  ver- 
dict against  law  and  evidence ;  and  a  rule  nisi  having  been 
granted, 

Park  and  fVbod  now  shewed  cause,  and  relied  on  (he 
general  doctrine  in  Green  v.  Farmer  (b)y  confirmed  in  its 
application  to  the  present  subject  by  the  bpinion  of  Lord 
Kenyan  in  AspineUl  v.  Pickford  (c),  where  the  same  conclu- 
[  522  J  si  on  of  law  and  fact  was  drawn  as  in  this  case:  and  thej 
reli«d  on  the  instances  given  in  evidence  at  the  trial  of  (he 
assertion  of  the  carrier's  claim  of  lien  for  his  general  ba- 
lance. [Lord  Ellenborough,  C.  J.  A  common  carrier  ii 
bound  by  the  custom  of  the  realm  to  carry  goods  for  a  rea- 
sonable reward  to  be  paid  for  the  same  goods,  and  the  law 
gives  him  a  lien  on  the  particular  goods  for  the^ rice  of  the 
carriage  of  them ;  and  by  special  contract  with  ihe  customer, 
he  may  extend  that  right  to  a  lien  for  bis  general  balance; 
but  if  it  be  insisted  on  that  there  is  a  general  custom  of  trade 
applicable  to  all  carriers  to  have  a  lien  for  their  general 
balance,  it  should  be  shewn  in  a  very  diflfereot  raanner  ia 
evidence.  Common  carriers  have  already  gone  a  great  way 
in  cutting  down  the  general  right  of  the  subject^  in  limiting 
tiieir  general  liability  by  special  notices ;  and  now  they  are 
striving  on  the  uther  hand  to  extend  their  lien  to  cover 
their  general  balance.  These  continual  encroachments  will 
require  the  interference  of  the  legislature.  |  A  lien  for  ibe 
general  balance  as  between  the  same  parties,  is  founded  io 
equity  ;  and  in  modern  times  it  has  been  extended  to  dyers 

(d)  4  Burr.  1214  aad  iviu  (*)  3  Boi.  &  Pol. 44,  n* 

and 
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nod  others  opoQ  general  notices  (<z).      So  in   Nayl^t  .t.        1M5* 
Mangles  (6),  where  the  question  was.  Whether  a  wharBnger 
had  such  a  lien  ?  Lord  Kfnt^on  said^  That  liens  were  either 
'by  common  law,   usage^  or  agreement;   that  a  lien  from 
usage  was  matter  of  evidence;  and  that  the  usage  in  the 
case  of  wharfingers  had  been,  proved  so  often,  that  he  should  . 
coQsideir  it  as  »  settled  point  that  they  had  Che  lien  contend*   . 
ed  for.    The  struggle  in   Oppenheim  v.  Rtasell  (c)  was  to 
extend  the  lien  of  the  carrier  upon  the  goodb  of  the  con« 
signee  against  the  consignor  of  the  goods,  who  had  stopped      [  ^^3  ] 
them  in  transitu ;  but  here,  the  claim  of  the  carrier  is  confined 
to  his  lieu  on  the  goods  as  against  tlie  party  himself  for 
whom  h^  h^s  been  accustomed  to  carry,  and  with  whotn  be  • 
has  a  privity  of  contract.     The  claim  is  founded  open  geoe-^ 
ral  usage,  which  has  superadded  to  his  common  law  lien 
for  the  price  of  the  particular  goods,  another  lien  for  his 
general  balance.     There  is  nothing  inconsist(^nt  or  illegal 
in  this  :  and  it  is  more  conYenient  to  trade  that  the  carreer  s 
lien  should  he  thus  extended,  to  avoid  the  delay  and  incon^ 
venience  of  withholding  the  delivery   of  each    particular 
parcel  of  goipds  till  payment  of  the  carriage  of  it^r    The 
usage  proved  at  the  trial  was  sufficient  prima  facie  to  found 
*the  verdict;   and  was  not  opposed,  by  contrary  evidence.*  ^ 
There  was  po  necessity  for  carrying  it  very  far  back,  ^e-' 
cause  it  might  arise  within  20  yearii'  in  fact,  the  usage  was 
sworn  to  have  existed  as  far  back  as  that  period.     At  the 
time  of  Green  v.  Farmer  (d)  in  1768,  it  was  holden  that  a 
dyer  had   no  lien  for  his  general  balance,  but  only  for  Hie 
dying  of  the  particular  goods;  though  since  that  time  such  a 
lien  has  been  established  (e).     Common  notoriety  of  usage      [  524  ] 

is 

4  - 

(«)  Kirkmaii  v.  Shawoross,  6  TenaKep.  14.   - 

{h)  I  Esp.  N.  P.  Cas.  109;  vide  also  Spears  v.  Harny,  cor.   Ld.  Eldon.. 
C.J.     3lJ»p  N.P.  Cas.gi,S.  P. 

(c>  ^  Bos.  &L  Pal.  4».  (rf)  4  Burr.  2^14. 

(0  The  same  was  said  in  the  ar^ment  of  ttie  case  of  Whitehend  s|ni  Other-', 
asM^ees  of  Mitford  w.  Vkughan*  Tr.  15  Geo.  3,  B  R.  which  tamed  upon  the 
hen  of  a  policy -broker,  that  siocc  tlie  ca^e  of  Gre^u  u.  Fanuer,  dyers  had 
been  ruled  to  have  a  lien  for  their  general  halaoce  :  but  L  have  not  been  able 
to  meet  with  aoy  such  case  ;  nor  was  there  any  allusiou  made  to  it  in  Kirkruaa 
and  Aonihcr,  assiignees  ©f  Walker  a.  Shawcross,  6  Term  Rep.  14;  where  the 
dyers,  dressers,  whistcrs,  printers,  aud  caleuderers  of  Maiichcfirer  and  iis  " 
neighbourUoud,  esubliahsda  Ueo  for  their  g:etieral  balance,  upon  proof  or  a 
ipecial  advertiscsnent  to  thnt  effect,  and  notice  of  it  by  the  coniractiag  ]>ari>  ; 
and  10  Close  and  Another,  assignees  of  Ridell  v,  Waterhouse  and  Other- 
which  was  trover  for  woollens  delivered  hy  the  baakrupt  before  his  hank- 
t^dXoy  to  tlie  defeadaoff,  dyers  at  Halifax,  to  b6  dyed  j  where  a  tender  had 
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is  tufficient  in  these  cases,  and  affords  .a  reasonable  presump* 
tion  fur  the  jury  to  conclude  that  the  parties  contracted  with 
the  knowl^dg^  of  and  assent  to  such  usage. 

Cockell,  Serjt.  in  support  of  the  rule.  There  was  no  sach 
general  or  long-established  usage  proved  as  warranted  tbe 
jury  to  find  the  general  lien  against  the  custom  of  the 
realm,  which  only  gives  cdmmon  carriers  a  lien  for  the 
price  of  carrying  the  particular  goods  in  their  hands;  and 
though  some  of  the  witnesses  spoke  in  general  terms  of  tbe 
existence  of  such  a  usage  further  back,  yet  none  could 
specify  any  particular  instance  till  within  the  last  fiveyeani 
although  the  occasion  must  have  continually  occurred  ;  bat 
as  the  custom  of  the  realm  pervades  throughout ,  any  usage 
which  is  to  over-rule  it,  ought  to  be  as  generally  and  Qhe« 
quivocally  established ;  for  it  was  not  pretended  that  there 
was  any  evidence  from  whence  the  jury  could  infer  a  parti* 
cular  dealing  between  these  parties,  as  in  Kirkman  v.  Shaw^ 
cross.  A  common  carrier  stands  in  a  very  different  situa- 
tion from  traders  in  general ;  he  has  an  obligation  cast  upon 
him  by  law  to  carry  for  a  reasonable  reward  ;  and^  therefore, 
ther6  must  always  be  a  strong  presumption  against  any 
usage  which  infringes  upon  the  right  of  the  subject  to  make 
him  cairry  and  deliver  his  goods  at  the  appointed  place  for  a 
reasonable  price  for  the  carriage  of  the  particular  goods :  aod 
to  that  extent  only  the  case  otOppenlteim  v.  Russell  (a)  was 
relied  on;  but  a  workman  wha  is  to  bestow  his  labour  on 
the  goods,  and  is  not  compellable  to  receive  them  at  all, 
may  engraft  conditions  upon  his  recei{>t  of  them^  and  sti- 
pulate for  a  lien  for  his  general  balance;  and  thence  a  less 
degree  of  evidence  m^y  be  sufficient  to  raise  a  presumption 
that  the  parties  contracted  on  the  footing  of  snch  a  lien. 

been  nude  of  the  price  of  ^f\n%  the  partiealar  goodi ;  hot  the  defeadaafi 
claimed  to  retaia  for  their  general  biUaBce  for  the  expcnoe  of  djing  oiber 
coodr,  OD  the  ground  of  usage  \  the  jarj  at  the  trial,  before  Rodlce,  J*  at 
York,  negatived  any  snch  usage  at  Halifax,  and  found  a  verdicC  for  the  plain- 
tiffs ;  and  on  a  motion /for  a  new  trial  in  Tr.  42  Geo.  3»  the  Court  of  B.  R. 
finally  discharged  (he  rale;  bein^  of  opinion  that,  as  the  nsage  was  negatifcdi 
the  defendants  could  not  retain  for  the  price  of  dying  any  other  than  the  par- 
ticular goods  d>ed,  or  at  most  only  for  tbe  dying  of  snch  goods  as  were  deli- 
Tered  to  them  at  one  and  tbe  same  time  under  one  entire  contract  1  and  tbit 
at  any  rate  the  circumsunce  of  the  defiendants  having  had  dificrent  paroeU 
of  goods  in  their  hands  atone  time  which  had  been  deliTered  at  scTeral  times, 
did  not  five  him  a  lien  on  the  goods  In  question  remaining  io  their  bands 
for  the  price  of  dying  sncb  other  distinct  parcels  as  had  beeq  returned  to  tbe 

•wner. 

(a)  3  Boi.  &  Pull.  49.  . 
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Lord  Ellrn  BO  ROUGH)  C.  J.  There  was  no  suiEcient 
eYidence  on  which  the  jury  ^could  find  any  such  general 
usage  as  would  warrant  i\\e  conclusion  of  an  agreement  be- 
tween the  parlies  to  adopt  it.  The  lien  claimed  by  the  car- 
riers for  their  general  balance  is  not  founded  in  the  common 
law ;  for  by  the  custom  of  tlie  realni  a  common  carrier  is 
bound  to  carry  the  goods  of  the  subject  for  a  reasonable  re- 
waid  to  bt  therefore  paid ;  by  force  of  which,  he  has  a  lien 
only  for  the  carriage  price  of  the  particular  goods.  Then, 
What  proof  is  there  of  any  further  lien  by  usage?  I  will 
not  say  that  there  may  not  be  sufficient  evidence  of  such  a 
general  usage  for  the  carrier  to  let  out  of  his  hands  the  par- 
ticular parcel  on  which  his  common  law-lien  attaches^  with- 
out receiving  the  carriage  price  of  it  at  the  time,  upon 
a  general  agreement,  of  which  such  usage  would  be  evi- 
dence, that  he  may  retain  any  other  parcel  belonging  to 
the  same  party  for  the  whole  of  his  demand :  but  such  a 
general  usage  ought  to  be  proved  by  stronger  evidence  than 
was  offered  in  this  case,  especially  as  it  trenches  upon  the 
common  law  right  of  the  subject ;  but  if  there  be  a  gene- 
ral usage  of  trade  to  deal  with  common  carriers  in  this  way, 
all  persons  dealing  in  the  trade  are  supposed  to  contract  with 
them  upon  the  footing  of  the  general  practice,  adopting  the 
general  lien  into  their  particular  contract.  The  case,  how- 
ever, does  not  appear  to  have  gone  to  the  jury  on  this  view 
of  it.  There  had  been  previous  dealing  between  ihese  par- 
ties; and  there  might  have  been  evidence  to  shew,  if  such 
had  been  really  the  case,  That  it  was  understood  between 
them  that  the  carriers  were  to  have  a  lien  on  any  parcel  of 
goods  in  their  hands  for  the  carriage  price  of  those  which 
had  been  antecedently  delivered  :  but  that  was  not  resorted 
to;  but  it  was  left  to  the  jury  as  a  case  turning  on  the  gene- 
ral usage  of  carriers  throughout  the  realm  to  have  a  lien  for 
their  general  balance,  without  any  sufficient  evidence  before 
them  to  warrant  them  in  drawing  so  extensive  a  conclusion. 
The  oldest  instance  which  could  be  particularized  was  not 
above  five  years  ago;  and  but  one  instance,  and  that  only 
two  years  ago,  of  the  exercise  of  the  claim  to  any  consider- 
able  amount,  so  as  to  make  it  worth  while  to  lesist  it.  To 
justify^  however,  so  extensive  a  claim  upon  the  ground  of 

general 
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^general  usage,  there  ought  to  be  evideoce  of  instances  more 
ancient)  more  numerous,  and  more  important.    ~ 

Grose,  J.  I  should  object  to  making  a. precedent  in  a 
case  of  this  sort,  where  a  general  conclusiop  is  to  be  drawa 
from  such  insuflScient  premises.  A  carrier  mtiy  liave  a  lien 
either  at  common  law  for  the  carriage  of  the  particular 
goods  ;  upon  wliich  there  is  no  question  ;  or  it  may  arise 
out  of  the  usage  of  trade;  or  by  a  particular  contract  be- 
tween the  parties  concerned.  If  it  could  be  claimed  by  the 
general  usage  of  trade,  I  should  rather  have  iho^jght  that  it 
should  have  been  coeval  with  the  common  law  liability  of 
the  carrier:  but,  at  any  rate,  there  was  no  evidence  here 
sufficient  to  warrant,  the  jury  in  finding  any  such  general 
usage  of  trade;  and  a^  to  any  lien  in  respect  of  a  particular 
contract,  it  was  not  left  to  iliejury  on  that  ground. 

Lawrbncb,  J..  I  ^jree  that  there  ought  to  be  a  new 
trial.  Common  carriers  are  every  day  attempting  to  alter 
the  situation  in  which  they  have  been  placed  by  the  law. 
At  common  Jaw  they  are  bound  to  receive  and  carry  (he 
goods  of  the  snbject  for  a  reasonable  reward,  to  take  due 
care  of  them  in  their  passage,  and  to  deliver  them  in  tlie 
same  condition  as  when  they  were  received :  but  they  are 
not  bound  to  deliver  them  witimut  being  paid  for  the  car- 
riage of  the  particular  article;  and,  therefore,  they  have  a 
lien  to  that  extent.  Of  late  years,  however,  they  have  been 
contirually  attempting  to  alter  their  general  character  by 
special  notices  on  the  one  hand,  to  diminish  their  liability  ; 
and,  on  I  he  other  hand,  by  extending  their  lien :  but,  What 
evidence  have  we  in  this  case  to  say  that  their  common  law- 
situation  is  qltered  ?  To  do  thai,  it  must  be  shewn  that  boili 
parties  have  consented  to  the  alteration  :  the  carrier  cannot 
alter  his  situation  by  his  own  act  alone.  It  is  said  that  a  cenc- 
ral  lien  is  convenient  to  the  parties  coxicerned  :  I  do  not  sav' 
that  it  may  not  be  so,  but  it  must  arise  out  of  the  contract  of  the 
parlies.  It  may  be  convenient  enough  (or  the  customer  to  sny, 
that  in  consideration  that  you,  the  carrPer,  will  giVe  up  your 
right  to  stop  each  particular  parcel  of  goods  for  the  price  of 
the  carriage,  I  will  agree  that  yo«i  may  stop  any  one  pifcel 
of  my  goods  for  the  carriage  price  pf  all  together;  but  still 
this  must  be  by  contract  between  them  ;   and  usage  of  trade 

ii 


IN  THE  FoRTr-FIFTH  YbAR  OF  GEORGE  IIL  628 

IS  evidence  of  such  a  contract;  and  where  such  a  usage  is        1805. 
general,  and  has  been  tong  established^  so  as  to  afford  a  pre-    h^J^^hxb 
sumption  of  its  being  commonly  known,  it  is  fair  to  con-       against 
elude  that  the  particular  parties  contracted  with  reference  lo        a*'^"* 
it.    Then,  if  in  this  case  there  had  been  evidence  of  a  usage 
so  uniform  and  frequent  as  to  warrant  an  inference,  that 
the  parties  contracted  with  reference  to  it^  it  should  have 
been  left  to  the  jury  to  infer  that  it  was  part  of  th^ir  con* 
tract. 

Lb  Blanc,  J»  I  doubt  whether  the  jury  had  this  case 
presented  to  them  in  the  true  lights  in  which  by  law  it 
should  have  been  ;  for  it  was  left  to  them  to  find  for  the  de-^ 
fendants,  upon  the  bare  ground  of  there  being  evidence  of 
a  general  usage  amongst  carriers  to  retain  for  their  general 
balance;  but  no  usage  of  carriers  would  be  sufficient  to 
bind  other  parties,  unless  it  were  so  general  as  to  furnish  an 
inference  that  the  party  who  dealt  with  a  carrier  had  know^ 
ledge  of  it,  and  so  to  warrant  a  conclusion  that  he  contract-  ^% 

ed  with  the  carrier  on  that  ground.     General  Hens  are  a 
great  inconvenience  to  the  generality  of  traders^  because 
they  give  a  particular  advantage  to  certain  individuals  who 
claim  to  themselves  a  special  privilege  against  the  body  at 
large  of  the  creditors,  instead  of  coming  in  with  them  for  aa 
equal  share  of  the  insolvent's  estate.   All  these  general  lii^na 
infringe  upon  the  system  of  the  bankrupt  laws,  the  object  of 
which  is  to  distribute   the   debtor's   estate  proportionally 
amongst  all  the  creditors,  and  they  ought  not  to  be  encou- 
raged :  but  I  do  not  mean  to  say  that  a  usage  in  trade  may 
not  be  so  general  and  well  established  as  to  induqe  &  jury  to      r  52])  1 
believe  that  the. parties  acted  upon  it  in  their  particular 
agreement;  and  1  cannot  say  that  such  an  agreement  would, 
not  be  good  in  law,  although  a  carrier  might  have  no  right 
to  refuse  carrying  goods  for  another  without  an  agreement 
that  he  should  have  a  lien  for  his  general  balance ;  for  thait 
would  be  contrary  to  the  obligation  which  the  law  has  im- 
posed on  him.    The  instances  of  detainer  by  carriers  for 
their  general  balance  which  were  proved  at  the  trials  were 
very  few  and  reeent,  with  a  view  to  found  so  extensive 
A  claim;   and  th^  instance  where  goods  of  the  value  of 
10,000/.    were   detained   for    ISO/,   does  not    appear  to 
me  tor  assist  the   claim ;   for  the  parties  wpuld  naturally 
Vol.  VI,  '    £e  wther 
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1805.        rather  pay  IJO  /•  the  amount  of  the  balance  due  to  the  car- 

-  rier,  than  have  goods  of  such  great  ralue  detained  fiom 

agmi'mt        them  till  the  question  were  decided  by  law.     Without  saj* 

liAvrivLD.     ing^  therefore,  that  there  may  not  be  such  a  usage  as  that 

insisted  on,  I  am  clear)}'  of  opinion  that  there  should  be  s 

new  trial,  in  order  to  have  the  case  epbmitted  to  the  jury  oq 

its  true  ground ;  which  it  does  not  appear  fo  have  been  upon 

the  last  trial. 

Rule  absolute. 


[  *30  ] 

Fridaif,  Doe,  on  the  Demise  of  Thomas  Bromfield,  and 

Mary,  his  Wife,  against  Smith,  Widow. 


Jufu  ti%U 


^.acr^toiet  T^HIS  ejectment  was  tried  before  Gro$e^  J.  at  the  hit 
"*durin?hir^'  ^^^h  »85«z«,  when  a  verdict  was  taken  for  the  plain- 
^fe,  gupposinc  tiff,  subject  to  the  opinion  of  this  Court,  on  the  foUowiag 
pled  by  B,  or  a  <^a*®  •  "*  Marg  Bromfield,  one  of  the  lessorv  of  the  plain- 
lbi*V  *5^  d  ^'^'  '>€ing  under  cot erture,  and  entitled  to  the  premisses  in 
**  a  clause  was  question,  and  having  full  authority  for  that  purpose,  enteied 
iheTeaie'Wo"  ^°^^  ^^®  following  agreement  in  writing  with  fVilliam  SmitK 
five^.'asoo  the  hushabd  of  the  defendant:'-^  *•  3d  March,  1778. 
ponetflihe  Agreed  this  day  to  let  to  Mr.  Smith,  ray  house  situate  ia 
hoast  whaoor  the  Ward  wioke,  I^erby^  at  the  yearly  rent  of  thirty  guioeai, 
thitwafioiiijaB  he  paying  the  tax e^;  also  an  inclosure  called  the  Galtom 

iSS^Td^DotS  -^«'«<^*>  «t  ihe  yearly  rent  of?/.  The  above  agreement  to 
perTect  lease,  continue  rfarmg  miy  liffj  suppoiing  it  to  be  occupied  by  him* 
Bb«^iDf  It  to  be  *^lf»  or  a  tenant  agreeable  to  mt.    A  clause  to  be  added  in  tk 

thT'^i'^*  *"*  '^^*^  ^^  S'^^  ™^  ^^^  *  power  to  take  the  house  for  himself, 
franted  io  par-  if  he  chooses,  when  he  conies  of  age.'*  *  No  other  lease  was 
acmSittt'"*  ever  prepared  in  pursuance  of  it.  /f^.  Smith  took  possession 
%oaid  only  CO-  of  the  premisses, .  and  occupied  them  himself  under  tl)« 
Ihrei^of  J.^d  agreement  till  his  daath  on  the  19th  of  Nov.  IMS,  and 

^.;ud,  there-  p^jd  |he  rent  and  taxes*  The  defendant  is  his  widow  and 
fore,  that  a.        *^  ,  ,  .  ^.         ,  ,  .  • 

having  ooBiioa-  executrix ;  and  has  continued  to  occupy  the  premisses  sincf 

orthe^b!^  *»'»  «'«*^b-     The  question  for  the  opinion  of  the  Court  was, 

under  the  acrte-  Whether  the  plaintiff  were  entitled  to  recover? 
time  of  hit  After  the  case  had  been  opened  iit  the  bar,  and  Reader,  of 

death,  hit  infe^ 

rett  then  detennined,  and  thnt  J.  might  aaiataia  ^cctmcnt  a^aiast  B/s  czccatrix*  Ybobw 

^•ictiedhtneirorthepftoiMset.  . 

coaoie^ 
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counsel  for  the  plaintiff,  assuming  for  the  sake  of  the  argu-        ^f^5. 
ment  that  this  was  a  lease,  was  proceeding  to  shew  that  it   Dj^jcxdeni. 
was  not  a  lease  absolute  for  the  life  of  Mrs.  BromjUld,  ♦  but    Brompibld 
only  during  the  joint  lives  of  Mrs.  Bmmjitld  and  Wm.        s^"*^ 
Smitk^  and  consequemly  that  the  interest  expired  on  his    ♦  [  531  ] 
death.     The  Court,  referring  to  that  part  of  the  agreement 
which  stipulated  for  *'  a  clause  to  be  added  in  the  lease^* 
were  decidedly  of  opinion  that  those  words,  importing  that 
something  ulterior  the  agreement  was  to  be  done  by  way  of 
a  regular  lease,  shewed  the  ititention  of  the  parties  to  be. 
That  the  writing  in  question  should  operate  only  as  an 
agreement  for  a  lease,  and  not  as  the  lease  itself;  and  Lord 
FJlcnborough^  C,  J.    referred   to  Goodtitfe  d.   Est  wick  v. 
JFai^  (a)  ;  Doe  d.  Coore  v.  Clare (b\  and  Doe  d.  Jackson  v, 
Ashburner  (c),  ashavinp;  settled  the  point ;  and  adked  if  this 
did  not  make  an  end  of  the  case,  as  the  legal  title  was  at 
all  events  in  the  lessors  of  the  plaintiff;  but  on  its  being 
suggested   by  the  defendant's  counsel  that  there  ought  to    < 
have  been  a  notice  to  quit,  which  bad  not  been  given. 

Readier y  for  the  plaintiff,  said.  That  at  all  events,  if  a  lease 
had  been  granted  pursuant  to  the  terms  of  the  agreement, 
it  would  have  terminated  with  the  death  of  fVm.  Smith  ;> 
and  that  since  then,  nothing  had  happened  to  create  any 
new  tenancy  between  the  lessors  and  the  defendant,  so  as  to 
entitle  her  to  a  notice  to  quit.  If  the  agi^eement  had  stop- 
ped ^t  the  words  ^*  supposing  it  to  be  occupied  by  himself  y^ 
it  is  clear  that  it  would  at  most  have  been  only  a  lease  for 
the  joint  lives  of  Mrs.  B.  and  W.  ^. ;  for  it  would  be  a 
demise  during  her  life  and  his  occupation;  and.  as  on  his 
death  he^could  no  longer  occupy  the  premisses,  one  condi- 
tion  of  the  lease  necessarily  failed.  Then  the  subsequent  [  53i  ]  J 
Words,  "  or  a  tenant  agreeable  to  me,"  only  meant  to  give 
W*  <S.  the  option  of  occupying  the  premisses  either  by  him* 
self  or  an  under-tenant ^  provided  such  under-tenant  were 
agreeable  to  his  lessor;  but  this  permission  could  not  en- 
large the  estate  granted  to  tV.  S.  so  as  to  extend  his  interest 
beyond  bis  life;  for  the  occupation  then  conid  not  be  re- 
ferred to  him;  but  if  an  executrix  could  be  considered  as 
&Q  under-tenant  to  the  deceased^  yet  the  lessor  has  shewn 

(«)  I  Term  Rep.  735.  (b)  2  Term  Rep.  73^. 

(0  $  Term  Rep.  163.    The  same  rale  was  laid  down  in  Doe  d,  Cawood 
«•  fiaoki,  £«  27  Geo.  3,  fi.  R.  ' 

Ee2  her 
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1805.       her  disagreement  to  tmch  an  uiiderlettiog,  by  bringing  tbis 
^  "  •    .        ejectment.     A  proviso  for  re-entrv  in  case  of  any  assign- 
Brompield    ment  of  the  premisses  by  the  tenant,  even  under  a  commis* 
MgMtnU      siqh  of  bankrupt^  has  been  holden  to  be  valid  in  Roc  v.  Gal- 
Iters  (a) ;  z,fortUri,  tlierefore,  a  condition  of  that  sort  sball 
bind  the  personal  representatives  of  the  tenant.     BulUT^i, 
in  that  case  said^ ''  It  is  clear  that  the  landlord  parted  with 
the  term  on  account  of  his  personal  confidence  in  his  tenant: 
that  is  manifestly  the  c^ase  in  all  leases  where  clanses  against 
alienation  are   inserted,**  &c. ;  — and   again,  *^  Suppose  a 
lease  were  made  for  21  yearsy  on  condition  that  the  tenant 
shall  so  long  continoe  to  occupy  the  land  persooally,  there 
could  be  no  objection  made  to  such  a  condition/'    Now, 
tbis  is  in  effect  the  same  ;  the  lease  at  all  events  terminated 
on  the  death  of  W.  S.  which  made  an  end  of  the  personal 
confidence,  and  no  interest  ever  vested  for  an  instant  in  his 
execntrix.  He  also  referred  to  Co.  Lit,  S04,  (a)  and  Oiichlnf% 
case,  Dj/.  1%  a  (i). 
[  533  ]         CUrke^  contra.    Tlte  legal  effect  of  the  agreement  al- 
together is,  and  equity  would  have  compelled   the  execu- 
tion of  it  accordingly,  that  Mrs.   Bromjuld  should  grant  a 
lease  to  IV.  5.  for  her  own  life,  with  a  covenant  by  him  not 
to  underlet  without  her  consent.    The  words  of  agreement 
to  lease  are  those  of  the  lessor,  and   therefore  to  be  taken 
most  strongly  aguinst  her:  they  are  "  during  my  life;*'  and 
then  she  annexes  the  condition  on  the  tenant  of  occupation 
"by  himself  or  a  tenant  agreeable  to  me."    The  tenant 
therefore  had  an  interest  in  the  term  during  Mrs,  Brom* 
yield's  life,  subject  to  be  defeated  by  his  underletting  tp  one 
who  was  not  agreeable  to  her.     He  could  not   have  de« 
termined  his  interest  against  his  tessera's  consent  merely  by 
ceasing  to  occupy  or  by  underletting' lo  another;  for  she 
might  have  waved  taking  ad  vantage  of  the  condition  broken. 
Again:   If  tlie  lessor  bnd  consented  to  the  under-lease,  the 
tenant  would  have  been  entitled  to  hold  during  her  lift ;  for  in 
thatevetit  the  alternative  of  the  condition  would  have  been 
complied  with;  that  is,  it  would  have  been  a  lease  for  her 

(•)  %.  Tena  Rep.  I33- 

\b)  Vid9  Co.  Lit.  114,  b,  at  to  tha  ^utinaioa  between  a  eonoitioi  ib- 
leied  to  a  frecbold*  aod  one  annexed  to  a  leaie  for  jean,  where  do  entr;  i< 
neceisarj  j  aad  ib.  234,  b,  ai  to  words  of  limiCatUNi,  wbicb  an  ooadiUooi  ia 
law.  ... 

life 
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life  upon  a  condition  performed^  viz.  the  occupation  of  the  1803. 

premisses  by  a  tenant  agreeable  to  her.  '  Then,  after  her  ^- 

acceptance  of  the  under-tenant,  the  other  alternative  of  the  Brohpifld 

occupation  of  W,  S,  virould   have  been  waved,  and  conse-  e^^imt 

SM  ITU 

quently  liis  death   afterwards  could  not  have    affected  the 

duration  of  the  lease.     This  shews  that  the  lease,  if  granted, 

would  not  necessarily  have  expired  with  fK.  S.'s  lift.     But 

further :  Such  a  proviso  in  a  lease  would  have  been  restricted 

to  voluntary  assignments^  or  such  assignments   by   law   as 

arise  out  of  the  voluntary  acts  of  the  tenant,  and    would  not 

extend  to  his  personal  repriesentatives  when  dead;  for  such 

a  transfer  of  possession  is  worked  by  operation  of  law  alone. 

[Lord  EUcnborough.     If  a  lease  had  been  executed    under     ][  534  J 

the  direction  of  the  Court  of  Chancery  upon  a  bill  for  a* 

specific  performance  of  this   agreement,  there  would  have 

been  a  covenant  required  of  the  tenant  not  to  depart  with 

the  possession  as  not  to  assign,  and   to  lestrict  the  duration 

ot  the  lease  to  his  own  personal  occupation,  and   exclude 

executors,  &c.   as  well  as  assignees  lb  general.]     In  Wren* 

ford  V.   Gyles  (a),  where  a  lease   was  fur  21  years,  if  the 

lessee  lived  so  long  and  continued  in  the  lessor's  service,  it  ' 

^as  ruled  that  the  lease  continued  after  the  lessor's  death 

during  the  term,   it  being  the  act  of  God   that  ihe  lessee 

could  not  continue  in  his  service.     But  supposing  that  the 

lessor  may  object  to  the  occupation  of  the  executrix,  yet  the 

question  must  be  considered  the  same  as  if  /T.  S.  had  before 

his  death  underlet  to  one  whom  the  lessor  did  not  approve 

of;  and  as  that  would  only  have  made  the  lease  voidable, 

the  ejectment  could  not  have  been  maintained  without  an 

entry   to  avoid  it.     At  all  eveuts,  however^  there  ought  to 

have   been    a   notice  to   quit,    in  or<ler   to  dctermiue  the 

tenancy;  for  the  instrument  of  demise  operating  only  as  an 

agreement  for  a  lease,  and  not  as  a  present  demise,  TV.  S. 

was  only  tenant  from  year  toye'ar  under  it,  and  consequently 

upon  his  death  his  executrix  also  became  tenant  from  year 

to  year ;   and  her  interest  could  not  be  determined  without  a 

legal  notice  to  quit  (6). 

V  * 

(<i)  Cto.  Eli*.  643.  Thi«  case  was  ruled  by  three  Justices  a^ainit  Wjlnn- 
^<y«J.  and  it  is  reported  wi(h  a  quaore ;  but  tc  is  referred  10  in  4  Bac.  Abr« 
>82,  tit.  Leases,  &c. 'Without  any  note  or  disappruhution ;  and  Lnrd-EUcD* 
boroii{:h  now  observed  on  it,  that  the  tenant  ier%«d  as  long  ikiibe  cou^j^. 

(*)  Vidt  Doc  t.  Porter,  3  Term  Uep.  13, 

£  e  3  Reader, 
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lS05.  Ileadery  in  reply.     If  the  parties  meant,  as  the  agreement 

DoBci  dcm.    •li^ws  they  did,  that  there  should  be  no  change  of  the  per- 

BuoMFiEihi     sonal  oceupAtion  of  the  tenant  even  during  his  ♦  life,  without 
Sih'tii!        ^^^  consent  of  Mrs.  Bromfield,  that  shews  that  it  could  not 

*  L  ^^*  J  ^^^^^  '^^^^^  meant  to  extend  the  interest  beyond  his  life.  In 
TVrenford  v.  (rt/Uf  the  object  of  the  demise  was  not  the  per- 
sonal occupation  of  the  ipnant,  but  to  secure  his  service  to 
the  lessor,  and  at  any  rate  to  give  him  an  interest  for  21 
years,"  if  he  did  not  forfeit  it  by  voluntarily  withdrawing  Im 
service  before.  Besides,  that  case  did  not  pass  without  dis- 
sent. Then,  as  to  the  necessity  of  an  entry,  that  is  only  re- 
quired to  take  adranfage  of  a  forfeiture,  bnt  not  wlien  t!:c 
tenancy  is  expired :  neither  is  a  notice  to  quit  necessary  io 
the  latter  case. 

Lord  Ellen  jiORouGH,  C.  J.  The  point  to  which  my  at- 
tention was  principally  directed  by  the  perusal  of  the  paper- 
book  was,  whether  the  instrument  operated  as  an  executory 
agreement  for  a  lease,  or  were  an  executed  present  demise; 
and  from  the  authorities  which  I  before  mentioned,  it  appears 
certain  that  this  was  only  an  agreement  for  a  lease.  But 
from  the  turn  of  the  argument  it  may  be  proper  to  consider 
what  interest  the  tenant  would  have  taken  if  a  tease  had  been 
executed  pursuant  to  the  agreement;  and  I  think  it  would 
.  liave  been  a  ledse  for  the  joint  lives  of  himself  and  Mr?. 
Bromfield,  with  proper  covenants  to  restrain  him  from  part- 
ing with  the  personal  occupation  of  the  premisses,  during 
his  life,  without, her  consent.  The  first  material  words  are, 
that  the  agreement  is  "to  continue  during  my  life:"  the 
term,  there  lore,  could  in  no  event  exceed  Mr,  B/s  life. 
Then  it  goes  on,  '*  supposing  it  to  be  occupied  by  himself, 
or  a  tenant  agreeable  to  me;*'  those  I  consider  as  words  of 
condition,  requiring  ff^.  Smith  either  personally  to  occupy 
the  premisses,  or  that  he  should  occupy  them  by  some  other 
tenant  agreeable  to  her;  still  regarding  it  however  as  in 
effect,  the  occupation  of  fV.  Smith  himself.  His  interest, 
therefore,  ended  wiihhislife,  andashe  continued  in  possession 
to  the  last  u  pon  the  terms  of  the  agreement,  we  cannot  refer  his 
possession  to  any  other  title ;  and  consequently  the  ejectment 
was  well  brought  upon  his  death  without  giving  bis  excco- 
trix  any  notice  to  quit.  If  any  interest  had  survived  to  her, 
the  case  would  have  been  open  to  anotber  consideration; 
but  no  interest  whatever  vested  in  her. 

GtiOSB, 


C  W6  ] 


IN  THE  Forty-fifth  Ybar  of  GEORGE  IIT.  536 

Grose,  J.    £ven  supposing  that  this  had  been  a  lease^        1S05. 
the  meaning  of  the  parties  clearly  was,  that  no  other  person   dob  ex  dem. ' 
than  JVm,  Smith  should  at  any  time  occupy  the  premissesi    Bromfif-ld 
except  with  the  concurrent  agreement  of  him   and  Mrs.        c^'Ji^** 
Brgm/ielddu  r\ng  tjieir  joint  lives.     Then,  Is  this  defendant  a 
person  whom  both  have  agreed  to?    Surely  not.    From  the 
nature  of  the  agreement  it  could  only  operate  duiing  their 
joint  lives;  and  his  death  determined  his  interest. 

Lawrence,  J.     I  had^ supposed  with  my  Lord  that  the 
only  question  meant  to  be  raised  was,  Whether  this  were  a 
lease  or  an  agreement  for  a  lease?  and  my  attention  was  not 
previously  directed  to  the  point  on  which  the  case  has  been 
now  argued.     I  do  not  thiuk  that  the  bringing  of  this  eject- 
ment differs  the  question  between  these  parties.     If  any  in- 
terest vested  in  the  executrix  under  this  agreement,  consider- 
ing the  meaning  of  it  .to  be  that  the  interest  should  enure  .    ' 
during  the  life  of  M;rs.  Bromfidd^  I  should  conceive  that  the 
executrix  was  entitled  to  occupy  the  premisses  in  the  same 
manner  as  the  oHginal  tenant,  restrained  only  from  putting 
in  any  other  occupier  without  Mrs.   BrQfqfield^^  consent. 
But  I  consider  the  whole  agreement  as  confined  to  the  joint      [  ^37  J 
lives  of.  the  contracting  parties.     Mrs.   Bromfitld  clearly 
meant  to  restrain  it  to  her  own  life;  and  then  the  worda 
which  follow,  ''  supposing  it  to  be  occupied  by  himself  or  a 
tenant  agreeable  to  me/'  shew,  I  think,  that  it  was  to  be 
confined  to  W*  Smith's  life.     She  looked  in  truth  to  his 
occupation  alone;   and  the  latter  words  do  not  vary  that 
view  of  the  case;  for  no  other  tenant  was  to  occupy  the 
premisses  without  her  approbation,  and  it  would  still  have 
been  considered  as  the  occupation  of /iP.  S.  himself.    If  then 
an  application  bad  been  made  to  the  court  of  Chancery  by 
TF,  S.  to  compel  an  execution  of  a  lease  pursuant  to  the 
agreement,  it  would  have  been  so  drawn  as  to  pass  the  in« 
terest  only  during  their  joint  lives,  and  consequently  all  his 
interest  ended  with  bis  death. 

Le  Blanc,  J.  It  it  evident  that  this  instrument  was  only 
intended  as  a.  minute  of  a  lease,  by  the  reference  to  a  clause 
thereafter  .to  be  added  in  the  lease  itself;  and  that  it  was 
only  meant  to  be  a  letting  to  W,  Smith  personally ;  for  the 
lessor  only  agrees  to  let  to  him,  without  saying  his  execu* 

E  e  4  /         tors^ 
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1805.         lors,  8cc.  (a).    The  subject  of  the  demise  was  merely  a  house 
DoK  ex  Aem.    '"  *  ^^^^»  ^'^'^  ^  small  close  ;  and  she  reserved  too  a  power 

far  her  son,  if  he  chose  to  take  possessioo  of  it  when  he 
c?me  of  age.  li  appears,  therefore,  that  she  meant  to  keep 
as  much  dominion  as  possible  over  the  properly;  and  cer- 
tainly she  never  meant  to  admit  of  any  tenant  of  whom  she 
did  not  approve.  In  order  then  to  effectuate  this  her  appa- 
rent intention,  the  court  of  Chancery  would  never  have 
given  W,  Smith  such  a  lease  as  might  vest  by  operation 
of  law  in  a  person  whom  the  lessor  might  not  like  as  a 
tenant:  and  therefore  the  interest  which  he  took  most  be 
considered  as  limited  to  the  duration  df  Mrs.  jB.*s  life  and 
his  owD^  and  to  his  own  occupation,  unless  she  should  ap- 
prove of  any  other  tenant  during  his  life. 

Po$tfa  to  the  Plaintiff. 

(a)  Ft J«  the  obsenraf iom  of  Mr.  Jastice  Boiler  io  Roe  o.  Gallierf ,  x  Tern 
Rep.  140,  upon  the  case  of  Do^  d.  Lord  Staohope  v.  Ske|css»  Tr.  zi  Geo.  ]» 
B.  R.  and  vi.  Roe  d.  Gre^son  v,  Harrison,  2  Term  Rep.  425. 
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Taking:  the 
property  or 
another  by  at- 
•icnnCDt  rrem 
one  who  had  no 
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dispose  of  it  9 
as  taktnic  an  b*" 
ti^ment  of  to- 
bacco in  the 
kinff*B  ware- 
bouse  by  way  of 
pledge  from  a 
J^roker%hohad 

f  purchased  it 
thcte  in  bis  owi^ 
name  for  his 
principal;  and 
refuting  to  de- 
liver it  to  th4 
principal  after 
■otico  and  de- 
mand by  him; 
none  other  than 
the  person  in 
who*e  name  it 
It  warehoused 
being  able  to 
take  it  our,  it 
a  oonrcrtion. 
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M'CoMBiE  against  Davies. 

N  trover  for  a  certain  quantity  of  tobacco^  tried  at  the 
sittings  after  Michaelmas  termi  1804>^  at  Guildhall^  be- 
fore Lord  Ellenboroughj  C.  J.  the  plaihtiffwas  nonsuited,  on 
the  ground  that  there  was  no  conversion  by  the  defendant. 
A  motion  was  made  in  Hilary  term  last  to  set  aside  the  non- 
suit, and  for  a  pew  trial,  and  the  opinion  of  the  Cotirt  was 
reserved  on  the  fi>llowing  facts:  The  plaintifTj  a  merchant 
in  Jierdeen,  had  employed   one   Coddan,    an    acciedited 
broker  in  the  tobacco  trade,  and  a  dealer  in  tobacco  on  his 
own  account,  to  purchase  for   him    some  tobacco ;  which 
Coddan  accordingly  did ;  and  the  tobacco  io  qoestion  was 
part  of  it.     Bat  the  defendant  had  no  knowledge  of  the 
transaction  between  the  plaintiff  and  Coddan.     Coddan,  the 
broker,  bought  the  tobacco  in  his  own  name  whilst  it  was  in 
tho  king's  warehouse,  and  had  it  transferred  to  himself  in 
his  own  name  in*  the  king's  warehouse,  where  k  remained 
subjef:t  to  the  payment  of  the  duties,  as  is  usual,  till  the  to- 
bacco is  actually  delivered  out  of  the  warehouse.     Coddan 
being  in  waiit  of  money,  pledged  the  tobacco  in   bis  own 
name  with  the  defendant,  for  a  sum  of  money,,  abd  traos* 
ferred  it  into  the  defendant's  name  in  the  king's  warehouse. 

Afterwards 
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Afterwards  an  application  was  made  to   the  defendant,  on         1805. 
the  part  of  the  plainuff,   for  a  delivery  of  the  tobacco  in      j|i77mbi 
question.     The  defendant  answered,  that  he  had  advanced        a^ainsi 
money  to  Coddan  thereon  ;  that  he  did  not  know  M'Combie,      Datim. 
and  could  not  transfer  it  biit  to  Coddan^%  order,  and   not  till 
bis  advances  were  paid.     On  ihe  6th  and  7th  of  November 
the  following  orders  were  addressed  to  the  defendant :  — 
*'  B.  A.-^L  931,  6 J9,  597,  659,  508. 

*'  Mr.  IJavifs,  f  lease  to  deliver  to  the  order  of  Mr. 
Thomas  M'Combie  the  above  five  hogsheads  of  tobacco^  his 
property. 

'\Nov.  6,  1804.  Yours,  8tc.  J.  R.  Coddqu.^' 

**  Mr.  Davies,l  have  to  request  you  will  immediately  de- 
liver to  me  five  hogsheads  of  tobacco,  marked  and  num- 
bered, &c.  (as  before)  the  same  being  my  properly,  placed 
in  your  hands  by  my  broker,  J,  R,  Coddan,  whose  order  for 
their  delivery  I  now  hand  you ;  and  have  to  observe,  that  if. 
you  do  not  deliver  them  oyer  to  me,  1  shall  be  under  tFfe 
necessity  of  entering  an  action  against  you  to  enforce  their 
delivery, 

"  London,  7ih  Nov.  1804.       Yours,  &c.  T.  M'CombU:' 

The  defendant  received  the  said  orders,  but  said  that  he  » 
should  not  deliver  the  tobacco  until  he  was  paid  the  money 
he  had  advanced  on  them  to  Coddan-  The  tobacco  si^il  re- 
mains in  the  king's  warehouse,  the  duti.es  not  yet  being  paid 
thereon,  entered  in  the  books  at  the  king*s  warehouse  in  the 
name  of  the  defendant. 

TV.  Harrison,  for  the  plaintiff.  The  tobacco  having  been 
purchased  by  the  broker  for  the  plaintifi'  his  principal,  the 
plaintiff  had  the  complete  legal  property  and  the  right  of 
possession  of  it ;  and  the  broker  and  no  right  afterwards  t^o 
pledge  it  to  the  defendant ;  for  this  was  a  pledge  and  not  a 
^Ic,    The  king  had  only  a  lien  upon  it  for  the  duty  while  it      *-  ^ 

remained  in  his  warehouse ;  and  on  payment  of  the  duty  the 
person  in  whose  name  it  is  entered  may  at  any  time  remove 
it.  It  was  as  much  in  the  defendant's  possession  while  ii  re- 
mained  in  tliie  king's  warehouse,  as  if  it  had  been  in  the  cus- 
tody of  a  carrier  or  wharfinger  :  then  his  refusing  to  make^ 
the  transfer,  or  give  the  order  for  delivering  it,  was  a  with* 
holding  of  the  tobacco  from  the  rightful  owuer,  and  con- 
stitutes A  conversion,   but  at  any  rate^  the  assuming  any 

dominion 
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1805.        dominion  over  it,  and  taking  it  by  the  .wrongful  act  of  the 

M'CoxBiB     broker,  was  a  conversion, 
m^ainti  Lord  Ellrnborougu,  C.  J.  said,  That  the  latter  was  the 

Datiks.  ij^yg  ground  to  put  the  plainti6f*s  case  upon  ;  and  if  the  case 
had  been  so  presented  to  him  at  the  trial,  there  would  pro- 
bably  have  been  no  nonsuit :  but  it  was  put  upon  the  ground 
that  the  not  giting  of  an  order  for  the  delivery  of  the  to- 
bacco from  the  king^s  warehouse  was  in  itself  a  conversioni 
in  which  I  could  not  concur;  not  conceiving  that  the  mere 
not  doing  of  an  aot  was  a  conversion  :  but  taking  the  case 
higher  up  upon  principle,  I  think  that  the  defendant's  acts 
amount  to  a  conversion.  According  to  Lord  Holi,  in  Bald* 
win  ^.  CoU  (a),  the  very  assuming  to  oue*s  self  the  propecty 
and  right  of  disposing  of  another  man's  goods,  is  a  conver* 
sion :  and  certainly  a  man  is  guilty  of  a  conversion  who 
takes  my  property  by  assignment  from  another  who  has  do 
authority  to  dispose  of  it;  for,  what  is  that  but  assisting  that 
other  in  carrying  his  wrongful  act  into  effect. 

The  other  judges  assented,  —  X/cfvrrftrf  and   Le  Blanc, 
justices,  observing.  That  when  the  defendant  was  afterwards 
^  informed  of  the  plaintiff's  rights,  and  the  tobacco  was  de- 
manded of  him,  he  refused  to  deliver  it. 

f  541  J  Reader,  for  the  defendant,  submitted  to  the  opinion  of 

the  Court  thus  expressed  as  to  the  point  of  the  conversion ; 
but  suggested  that  there  was  no  appropriation  of  the  specific 
tobacco  by  the  broker,  who  purchased  it  in  his  own  name, 
to  the  plaintiff^s  use,  so  as  to  give  him  the  legal  property  in 

it:  but, 

Lord  Ellbnbohough,  C.  J.  said.  That  as  between  the 
broker  and  his  employer,  there  was  an  appropriation  of  it 
to  the  latter,  though  it  might  not  so  appear  to  the  public  at 
large. 

Kule  absolute  for  setting  aside  the  nonsolt, 
and  granting  a  new  triaU 

(•)  6  Mod.  lit. 
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R.  Walsh  against  Tou lmin  and  Another  {a).       5^^'/^^;^. 

THIS  was  an  action  of  debt  upon  the  stat.  31   Geo.  ?,  *f«^'»?"  ^o  of 
'  the  Stat.  3 1  G. 

c.    10,  5.  SO,  against  the  defendants,  jiavy  agents,  to  i.e.  io,wh5cii 

recover  penalties  incurred  by  them  for  having  <aken  more  jy^^f '*^^"*"' 
than  6rf.  in  the  pound  commission,  as  allowed   by  that  act,  navy  ageots  de- 
in  respect  of  monies  received  by  them  on  account  of  Lieut,  jng,  orfeum- 
John   Walsh,  commander  of  his  Majesty's  late  gun-brig  the  jj*/ (jJ^^V^nad 
Pelter.     Ai  the  trial  before  Lord  ElUnboroughy  C.  J.   at  for  receiving: 
the  sittings  after  Hilary  term  last,  a  verdict  was  found  for  *°rc*,Tf  ?©*' 
the  plaintiflT,  to  be  entered  on  the  llih  or  12th  count  as  the  any oflicer,  lea- 
Coort  should  direct,  subject  to  tlie  opinion  ♦  of  the  Court,  on  pc"s!>n  in  the 
the  followinff  case:  —  The  11th  count  stated,  That  before  royal  navy. and 

1  I         •  I.  .    ■  /•   1         ^  1-  for  aU  their 

and  at  ti)e  time  of  committing  of  the  offence  alter  mention-  trouble  and  ac- 
cd^  the  defendants  bad  been  and  then  were  employed  by  J^aoa^iheref^" 
one  John  JVahh,  then  an   officer  in  the  royal  navy,  and  i«  not  confined 
lieutenant  of  the  Pelter  gun-brig  in  the  King's  nnvy,  in  the  cer«  and  sea- 
receiving  of  certain  wages,  prize-money,  and  other  money  men,  as  many 
due  to  the  said  t7.  TV.  upon  account  of  his  service  in  the  sionsoftbat 
ruyaiuavy  :  and  being  so  employed,  the  defendants  alter-  'h^re*^»rcnav"* 
wards  and  before  the  commiding  of  the  offecce  after  men-  agents  demand- 
tioned,  viz.  on  the  18th  of  Jpril^  1804,  received  for  J.  JV,  |11^  of  aUcure- 
upon  account  of  his  service  in  the  royal  navy  as  aforesaid,  nantinthcnavy 

.  ,  J       X.         ;        .    *.      .  more  than  6J.  in 

a  lars^e  sum,  viz.   \o5L  iSs.  la.     let  the  defendants,  not  the  pound  upon 
regarding  their  duty  uor  the  statute,  &c.  after  the  receipt  of  re^iVed  and*** 
the* said  sum  of  monej,  viz.  on  the  I9ih  of  iV/fly,   180^,   at,  paid  over  to 
iCc.  did  demand  (or  receiving  thereof,  and  for  paying  the  th?  no/ more 
same  to  J.  IV.  the  person  by  whom  the  defendants  were  than  6J.  in  the 

1        J     '     f  -J  J  1  •     J-         •  ir       pound  upon  the 

employed  as  atoresaid,  or  according  to  his  direction,  and  for  whole  acconnt 
their  trouble  and  nttendance,  an  allowance  or  valuable  consi'  of  debtor  and 

creuiior^  m- 

deratiouy  not  exceeding  in  thevuhole  tliesum  ofQA,  in  the  pound  ciudinp  sumi 
for  the  monies  so  recovered,  viz.  j3/.  45.  6J.  contrary  to  the  Ihc  Ueatenant 
form  of  the  statute,  &c. ;  by  reason  whereof,  and   by  force  h»Q'*eifupon 
of  the  statute,  the  defendants  forfeited  for  their  said  offence  and  paid  and  * 

carried  ro  his 
account  by 
that  office  (which  is  authorized  by  itaf.  35  G.  3,  c.  94,  niaking  special  provision  for  p^yin«:  the 
wafi^s,  &c,  or  commissioned  officers)  arc  liable  to  the  penalty  ;  and  the  larfer  act  is  nuta  rcpcdl 
of  the  former  prwvUion  as  to  the  payment  of  wages,  &c.  of  commissioocd  ufficcrs. 

C  512  j 

(«)  I  »m  ip^ebtcd  for  this  note  to  the  assistance  of  some  friends  in  courf« 
hav)o|;  been  obliced«to  leave  the  court  soon  after  the  case  was  oi>ened  at  the 
bar, 

50^  &c. 
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50/.  &c.  The  12th  count,  which  was  similar  id  other  re« 
spects  to  the  last,  charged  that  the  defendants  did  retain  for 
receiving  the  money  and  for  paying  the  same  to  th«  said 
J.  W.  and  for  their  trouble  and  attendance,  an  allowance 
or  valuable  consideration,  exceeding  in  the  whole  the  sum  of 
13/.  45.  6c2.  &c.  The  case  then  stated.  That  prior  to  the 
defendants  becoming  agents  to  Lieut.  PFalsh,  Mr.  X/Otrso/i 
was  his  navy  agent  for  the  said  gon-brig,  from  the  year 
1796  to  the  3d  of  July,  1801;  during  which  time,  Licut^ 
Wahh  drew  severM  bills  on  account  of  pay  and  wages,  three 
of  which,  to  the  amount  of  83/.  13s.  were  remitted  to  Mr. 
LawsoHy  not  as  agent,  but  as  negotiable  securities  in  the  ordi'^ 
nary  course  of  business;  and  he  received  the  same,  and 
charged  commission  on  them.  Oa  the  26t!i  of  November, 
]803,  the  defendants  were  appointed  by  Lieut.  fVdlsR^  his 
agents,  by  power  of  attorney;  and  in  Feb,  1804,  made  out 
and  delivered  to  hjm  the  following  account,  and  paid  him 
the  balance  of  138/.  17s.  Gd.  viz. 


1803.  £^    «.    d, 

Aav*  26,  To  power  of 

attorney 0  17     0 

Dec,  15,  Tomakinc;  <  ut 
account  per  Peller, 

with  tl amps .^.       5    5    0 

S7t  To  paid  Mr.  Law- 
man balaoie  of  bit  ac- 
count      20     7     4 

SI,  To  pottage 0    0    7 

To  balance  due  Lr, 
Walsh,  and  paid 
jou  14lh  Feb. 
1804 138  17     6 


je.l65     7     5 


'1803.  £,    f.    d,  £.    8,    ^. 

Dee,  3,  Bv  balance  bill  ,  . 

PtUer 150    0     0 

CominiHion . . . .      3  15    0- 

146    5    O 

81,  By  poundage  of 

slops  per  ditto     27   16    9 
Debt  6  /.  6«.  3^. "] 
Fee  1  /.  13«.  6A  I  8  r3    9 
ComniiiiionUs.  J 

1ft    t    5 


dS,\6o     7     5 


And  in  May,  1801,  the  defendants  made  out  and  delivered 
the  following  account  to  Lieut.  fFahh,  and  paid  tiim  the 
balance,  95  /.  1&;  6d. 


1804.  £'  «.    d. 

To  fee«  patting  ac- 

counU  PeiUr  ....  11  0     6 

To  I  rouble  for  ditto  15  15     0 

Afejf  19,  To  paid  you  95  18     6 


jff.122  14     0 


1804.  £>    t.    d, 

April  18th,  By  p^y  and  tervanU  per 
Ptlter  nth  Sepl.  1796,  24th  May^ 

1801 528  10    4 

392/.  12f.  3rf.  drawn,    1       ^^^ 

imisuon  13/.4S.  6^.  J 


Comminton 


16    9 


£Mgi  14    0 


the 
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The  sum  of  3922.  )25.  Sd.  above  mentioned,  was  all  drawn        1805. 
be/ore  ihe  execution  of  the  power  of  attorney  to  the  defend-       y^IUm 
ants,  namely,  between  the  year  1796  and  the  24th  pf  Afay,        of^minMt 
1801,  and  includes  the  82/.  13*.  received  6y  Mr.  Lawson.      Toulmiit. 
The  whole  which  the  defendants  received  was  135 /<  ISs.  \d* 
which  they  received  on  the  24th  of  Mdy^  1804,  under  the      [  544  ] 
power  of  attorney.     Since  the  act  35  G.  3,  c.  94f  a  lieale- 
nant  is  entitled  to  draw  every  three  months,  and  the  agent' 
only  receives  the  balance  which  may  remain  due  after  de« 
ducting  the  drafts,  and  which  the  lieutenant  has  it  in  his 
power  to  reduce  to  a  sum  of  little  more  than  10/.    This  ac* 
count  is  made  out  by  the  clerks  in  the  pay-office,  and  not 
by  the  agent;  but  it  is  Me  &i/5tncs5  of  the  agent  to  examine 
suchi  account,  to  set  that  it  corresponds  with  the  drafts  pro- 
duced by  the  clerk,  and  that  the  balance  is  rightly  struck ; 
and  the  defendants  did  so  on  the  present  occasion,  and  also 
passed  all.  Lieu.t.  fValsh\  accounts  for  the  whole  period  in 
which  the  pay  of  528/.  10s.  4(/.  accrued  ;  and  it  has  been 
the  general  practice  with  the  money  agents  to  charge  com- 
mission on  the  whole  of  the  amount,  and  not  on  the  balance 
which  may  remain  to  be  received  after  deducting  thc^tums 
drawn  for.     The  commander  of  a  gun*brig  acts  also  as  pur- 
ser, and  as  such,  has  accounts  to  make  up  and   pass ;  and         > 
when  passed,  he  is  not  unfrequently  found  deficient  in  those 
accounts,  and  in  debt  to  government;    in  which  case  the 
balance  of  his  pay  is  stopped,  and  there  is  nothini^  for  the 
agent  to  receive.     The  question  for  the   opinion   of  the 
Court  was,  Whether^the  defendants  had  incurred  the  penalty 
of  50/.  by  taking  or  demanding  the  money  above   men- 
tioned i 

Wigley,  for  the  plaintiff,  contended.  That  the  words  of  the 
act  31  Geo.  %  c.  10,  s.  30  (a)  were  decisive,  which  confine      [  615  J 

the 

(a)  By  4t.  31  Geo.  x,  c  10,  s.  30  (on  which  this  action  wai  founded)  '*  to 
prevent  extortion  by  penoni  employed  in  the  receiving  of  se^mens*  wagei 
and  other  nioniei»  be  it  enacted.  That  no  penon  or  penons  whittsoeveri  who 
shall  be  employed  in  the  receiving  of  any  wages,  pay,  prize-money,  or  any  ■ 
other  monies  due  or  beconifn;^  doe  for  or  opon  account  of  the  service  of  any 
officer,  seaman,  or  other  person  in  the  royal  navy,  shall  be  entitled  to  talce 
•r  retain  moie  than  hd.  in  the  pound  for  or  upon  account  of  recelvini;  thereof, 
and  for  paying  the  same  to  the  person  or  persons  by  wliom  he  or  they  shali 
be  employed,  or  according  to  the  direction  and  appointment  of  such  person  or 
persons,  and  for  all  his  and  their  trouble  and  attcndaice  in  relation  thereto; 
and  if  any  persou  or  persons  so  employed  shall  directly  or  indirectly  demand, 
take,  or  retain,  or  cause,  6cc.  to  be  demanded,  &c.  any  allowauce,  gratuiry, 

rerard. 
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the  gratuity  to  the  money  received  and  paid  over  by  the 
navy  agent  to  his  employer;  according  to  which,  commissioa 
could  only  be  taken  upon  l35L  18s.  id.  and  not  upon  the 
vrhcle  account  paid  ;  besides  which,  tliefe  is  a  charge  of 
15/.  15s.  fur  trouble  in  passing  the  accounts  of  the  Ptlitr  ; 
when  the  act  directs  that  the  commission  to  betaken^sball 
include  charges  for  all  trouble  and  attendance  in  receiving 
and  paying  over  the  monies;  and  this  Ust-mentioned  sum  was 
claimed  and  taken  by  the  defendants  on  their  own  account. 
All  the  sums  too  were  drawn  for  in  the  time  of  Lawson  be- 
fore the  defendants  became  ngentsl,  and  yet  commissioo  is 
charged  on  it  by  them ;  but,  it  will  Il>e  said  that  the   provi- 
sion of  the  former  act  was  repealed  by  the  stat.  35  Geo.  S, 
c.  94,  whicli  enables  naval' officers  to  draw  for  their  pay  : 
but  it  only  operates  incidenially  to  lessen  the  amount  of  the 
fund  upon  which  the  navy  agent's  commission  was  payable, 
by  enabling  the  officers  to  receive  so  much  of  their  pay 
themselves  ;  leaving  the  commission  upon  such  pay  as  the 
navy  agent  receives  and  pays  over,  upon  the  overcharge  of 
which  the  penalty  attaches*     The  mode  of  keeping  the  ac- 
count of  bills  drawn  on  the  navy-office  is  regulated  by  s* 
15  and  17.    The  bills  so  drawn  are  to  be  examined  by  the 
commissioners  of  the  navy,  and  the  account  carrent  to  be 
kept  and  made  up  by  them,  so  that  the  agent  has  nothing 
to  do  but  to  receive  the  balance;  and  by  s.  28,  the  sums 
drawn  for  are  to  be  paid  to  the  drawees  without  any  deduc* 
tiottor  abatement  under  any  pretence  what^ever,  under  a 
penalty  of  20  /.     There  is  nothing  to  prevent  officers  of  the 
n^vy  from  settling  their  owii  accounts  and* receiving  the 
money  themselves  which  is  due  to  them ;  in  which  case  it 
could  not  be  pretended  that  any  commission  would  be  due. 

LaweSi  contra.  The  stat.  31  Geo.  S,  does  not  extend  to 
officers  of  the  description  of  Lieut.  Walsh^  but  only  to  non- 
commissioned officers  and  seamen.  The  title  of  the  act  is^ 
''  For  the  Encouragement  of  Seanun^*  and  '*  for  the  Punc- 
tual Payment  of  their  Wages,"  Sec.  The  preamble  speaks 
of "  inferior  officers  and  seamen/'  with  reference  to  the 
latter  object:  and  in  no  clause  are  commissioned  officen 


reward,  or  vAliiable  c4kiifleratioa«  exceediii|r  te  the  whole  641  in  the 

for  ibe  moDies  lo  rcoeived  ai  aforesaid,  every  snob  penoailuUfiir  every  ndk 

ofieoQc  forfeit  50^."'  6w. 

mentioned  i 


^ 
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mentioned;  bot in/irfor officers  are  mentioned  in  the  4th,         ^805- 
7th,  8tb,  9th,  lOth,  luhy  and  13th  sectioas,  &c. ;  in  which        w^lsh' 
latter  the  form  of  the  order  for  payment  of  wages  is  adapted      J^^l'^'f^ 
to  inferior  oflBcers.     It  is  true  that  the  word  inferior  is  not        ^^'^^^  '■ 
in  the  clause  in  question,  the  SOtb ;  but  it  must  be  under- 
stood wjih  reference  to  the  pay  of  such  ojpcert  as  are  spoken 
of  in  the  other  clauses ;  and  was  meant  to  protect  those 
officers  and  seamen  who  have  not  the  same  power  of  protect- 
ing themiselves  which  superior  officers  have.     [Le  Blanc^  J. 
The  24th  section  makes  the  personating  of  any  officer,  sea- 
man, or  other  person  entitled  to  wages,  8lc.  a  capital  felony. 
Lord  ElUnborough,  C.  J.     In  the  clause  in  question,  the 
expression  is'*  any  officer  (generally)  seaman,  or  other  per- 
son," omitting  the  qualification  of  inferior  (officer)  which 
is  added  in  other  clauses.]     At  any  rate,  the  stat.  35  Geo. 
5,  c  94,  which  411  akes  special  provision  fur  the  paymenC  of 
the  wages  of  commissioned  officers,  must  operate  as  a  repeal 
of  the  former  act  with  respect  to  them  ;  besides,  the  decia-       [  547  ] 
ration  charges  that  the  defendants  demanded  and  retained 
13/.  4s.  6^.  for  receiving  135/.   18s.  Id,;  whereas  it  was 
demanded  and  retained  on  account  ofreceivingSSS/.  iOs.  4/i.; 
there  is,  therefore,  a  variance  between  the  counts  and  the 
evidence.     The  account  too  is  not  charged  to  be  made  out 
colourably  ;  therefore,  though  the  defendants  may  still  be 
liable  to  an  action  for  money  had  and  received,  if  they  have 
taken  more  than  the  act  allows;  yet,  if  it  be  a  mistake,  they 
will  not  be  liable  for  this  penalty,  which  was  given  to  pre- 
vent extortion.     If  one  mistakenly  receive   more  interest 
opon  an  account  than  he  was  entitled  ta^  that  would  not  con- 
stitute U€ury.        ' 

Lord  £LLeNBoaou6H,  C.  J.  The  legislature  meant  that 
agents  of  this  description  should  be  put  upon  their  guard  ;. 
and,  therefore,  forbids  them  at  their  peril  to  take  itaore  than 
6d.  in  the  pound  for  or  upon  account  of  receiving  any 
wages,  &c.  of  any  officer^  seaman,  or  other  person  in  the 
royal  navy,  and  for  paying  the  same  to  the  person  by  whom 
they  shall  be  employed,  and  for  ail  his  and  their  trouble  and 
attendance  in  relation  thereto.  The  object  of  the  legislature 
in  this  provision  was  to  guard  the  most  thoughtless  of  men 
from  imposition,  by  a  plain  and  positive  rule.  The  case  of 
usuiy  is  quite  different  ^  there  the  essence  of  the  offence  is 

the 
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the  corrupt  contract.  The  only  difficulty  which  I  had  in 
this  case  was,  a%  to  the  word  officer,  whether  it  extended 
to  other  thitn  inferior  officers^  to  which  some  of  the  claoses 
are  confined  ;  but  I  think  it  cannot  be  confined  to  petty 
officers.  The  words  '*  any  officer'*  are  more  geperal ;  and 
the  expression  is  not  confined  to  the  dOih  clause  alone; 
[  548  ]  officers  are  mentioned  in  general  terms  in  the  24th  section 
against  personating,  &c.  If  the  act  of  the  35  Geo.  3,  makes 
it  not  an  object  to  navy  agents  to  take  the  trouble  of  recei?- 
ing  an  officer's  pay,  they  are  not  bound  to  do  so ;  but  if 
they  will^  they  must  not  take  more  than  Set.  in  the  pound 
upon  what  they  receive* 
Grose,  J.  of  the  same  opinion. 

Lawrence,  J*  If  the  expression  of''  any  officer^  in  the 
SOth  section  meant  only  inferior  officers,  it  would  leave 
other  officers  without  any  protection  in  this  respect;  and 
the  24th  section  shews  that-  the  word  officers  when  ^used 
generally,  without  the  qualification  of  ^  inferior*  (officers^ 
which  is  added  in  other  parts  of  the  act,  was  meant  to  ex- 
tend to  all  other  as  well  as  to  inferior  officers.  Then  the 
fact  clearly  appears,  that  for  13S/.  I8s.  \d.  stated  in  the 
case  to  have  been  the  whole  which  wsis  received  bv  the  de- 
fendants,  they  hav^  retained  I^/.  4s.  6<f.  as  if  they  bad  re* 
ceived  S28/.  10s.  Ad. 

Le  Blanc,  J.  also  relied  on  the  expie$sion  of  the  24th 
clause  in  aid  of  the  SOth  clause,  and  said  that  personating  a 
lieutenant  would  be  a  personating  of  an  officer  within  tbc 
former  clause.  That  here  the  defendants  had  charged  com- 
mission  on  628/.  10s.  4(/.  which  they  bad  neither  received 
nor  paid  over. 

PoHea  to  the  plaintiff. 
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PsRRY  against  Fisher.  juncTib 

UPON  a  rule  for  setting  aside  the  ju-^gment  for  irregula-  The  irregularis 
rily,  It  appears  that  the  declaration  in  debt  was  deliver-  rule  to  plead 
ed  on  the  lUh  of  May,  and  the  rule  to  plead  given  on  the  yerJ^VuiVdii' 
day  before ;  and  no  rule  to  plead  was  given   afterwards ;  ciaratiou  !• 
which  wa»  admitted  to  be  irregular;  but  after  the  lith,  a  tlng^in  ao/pifa 
plea  of  non  assumpsit  was  entered  :  on  which  the  plaintiff  **"<>'» nullity; 
atterwards  signed  judgment  as  tor  want  or  a  plea:  and  it  raUvepicahav- 
was  holden  upon  the  authority  of  Lockhart  v.  Mackrcth  (a)  L"fh^Vautho" 
that  though  the  plea  of  non  assumpsit  to  an  action  of  debt  ritybyanew 
wereanullityy  yet  it  was  a  waver  of  the  want  of  a  regular  the  d^readaot 
rule  to  plead,  and  would  enable  the  plaintiff  to  srgn  judg-  ^J'hout  any  or- 

*        r  .      f        I  I.        1.  M  O     J      s     der  to  change 

inent  as  tor  want  of  a  plea;  but  because  it  appeared  upon  theattomey, 
the  affidavits  that  the  plea  of /ion  assumpsit  had  been  entered  JJbicifhai^heen 
without  authority  by  a  new  aCtornry  without  any  order  for  ciffoedaifor 
changicg  the  attorney  in  the  cause,  .  ,  www/ aside"* 

The  Court  made  the  Rule  absolute. 

Manley,  in  support  of  the  rule,  and  Marrj/at  contra. 

(a)  5  Tern  Rep.  66 1. 


[  550  ] 


WiLirOUGHBy  asainst  SwINTOK*  Thunday^ 
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'& 


A    RULE  called  upon  the  plaintiff  to  shew  cause  why  the  A  bond,  oondi- 
writ  of /fert /acfVM  issued  in  this  cause,  and  all  subse-  ^'^^edforthe 

.   ^  .  payment  of  a 

quent  proceedings,  should  not  be  set  aside  on  payment  of  pertain  sun  by 
costs,  and  53  /.  6s.  paid  to  the  sheriff  under  the  writ,  be  re-  '^IhlnthtVL 
stored  to  the  defendant,  8cc.     The  defendant  gave  a  bond*  ^^'^^  9  W.  3, 
dated  the  30th  Maj/,  1801,  to  the  plaintiff,  in  the  penal  sum  after  judgment; 

of  1080/.  conditioned  for  the  payment  of  494  /.  43.  5d.  bv  S^J?'?^^  "P^" 
»       I      •     X  1  I?  ti^7  u  1     i_  I.  .  •^   defkttlt  of  pay- 

yearly  instalments  or  ovi.  each;,  and   the  condition  con-  mentofoiieof 

eluded  in  the  common  fonn,  that  if  default  should  be  made  IfVsubVe'^uen'* 
in  the  payment  of  any  of  the  instalments,  the  bond  should  insfaiment  be 
be  in   full  force.     At   the    same  time   the  plaintiff  gave  p'lalL'tiff  clnliot 

•ue  out  cxecu- 
tbough  vithin  a  year  after  loc!)  jud^menty  without  fir^t  snio^  out  a  scire  facias  to  revive  it. 

Vol.  VJ.  Ff  the 
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1805.         the  following  written  memorandura  to  the  defendant,  binned 
by  him  and  attested  by  the  witnesses  to  the  bond  :  — 

"  Memorandum.  Whereas  J,  D,  Swinton  (the defendant) 
hath  this  day  given  and  executed  to  me  a  bond  in  the  penal 
sum  of  1080/.  conditioned  for  the  payment  of  494^-  4^.  5cf. 
by  instalments,  at  the  rate  of  50/.  a  year;  now,  I  do  hereby 
declare,  that  nothing  in  the  said  bond  contained  shall  au- 
thorize me  to  proceed  upon  any  default  of  payment  for  any 
sum  which  shall  not  have  become  actually  due  at  the  time, 
nor  tend  in  an}'  manner  to  accelerate  any  of  the  other  pay- 
ments mentioned  in  the  said  bond,  or  the  condition  thereoF; 
as  witness,*' &c.  After  payment  of  part  of  the  instalnieDts, 
the  defendant  was  arrested  in  Michaelmas  term  ^last  in  aa 
action  of  debt  for  the  whole  penalty,  but  was  only  holden 
to  bail  for  75  /.  then  due  on  the  bond  ;  to  which  he  pleaded 
that  the  bond  was  obtained  by  covin  ;  and  on  issue  joined, 
the  plaintiflF  obtained  a  verdict  without  defence,  and  bad 
[  551  J  judgment  as  of  last  Hilary  term;  and  in  Eastrr  term  the 
costs  were  taxed  at  6\  L  which,  together  with  S0LBs.6<L 
the  amount  of  the  instalments,  and  interest  due  thereon^  were 
paid  to  the  plaintiff's  attorney.  Onthe  1st  of  Jtfiie  last,a 
further  instalment  of  50/.  became  due,  for  which  the  plaia- 
tifT  afterwards  issued  the  present  writ  ofyfrr^yactas,  retorn- 
able  in  Trinity  term ,  grounded  on  the  same  judgment,  and 
made  the  levy  in  question  :  which  writ  is  for  1080/.  and  also 
61  /.  damages,  and  indorsed  to  levy  50/.  and  interest  from  tbe 
1st  of  Ji/ii€,  together  with  the  sheriff's  poondage,  See. :  and 
under  this  wrii  53/.  6s,  has  been  piiid. 

Pamther  shewed  cause  against  the  rule,  and  contended, 
that  it  was  not  necessary  to  sue  out  a  scire  facias  to  revive 
the  judgment  in  this  case,  in  order  to  warrant  the  levyibr 
the  subsequent  instalment  ;  but  that  the  judgment  stood  at 
a  security  for  the  remaining  instalments  as  they  became 
due,  with  a  stay  of  execution,  which  might  be  taken  ontat 
anytime  within  a  year  after  each  default,  without  a  scire 
facias  :  and  that  such  was  recognized  to  be  the  practice  (a)) 
founded  upon  decided  cases;  Bridges  v.  WH{iamson  (b)y 
Darby  V.  Wilkins  (c),  Masfen  v.  louchet  (d),  aM  parlicn- 
larly  Gowlttt  v.  Hanforth  (e),  which  turned  on  thd  coostrac- 


(«)  a  Tidd'f  Praot  1037-  W  >  Stra.  914. 

t<0  2  Blac,  Rrp.  706,  aod  vide  a  Atk,  118. 


(c)  lb.  fl57*     . 
(e>  a  Blac  Re^  95>* 


tlOQ 
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lion  of  the  stat.  8  and  9  IF.  3,  c.  II,  s.  8 ;  and  Ogilvie  v. 
J^oUif  (/).  The  stat.  of  king  fFilliam,  which  directs  that  in 
all  actions  on  bonds  for  non-perjorniance  of  any  covenants 
or  agreements,  the  plaintiff  may  assign  breaches,  and  the 
jury  shall  asses*  damages,  8lc.  (g"),  ^elates  not  to  cases  of 
bonds  conditioned  for  payment  of  certain  sums  by  instal- 
ments, but  only  to  cases  where  the  damages  being  unliqui. 
dated^  the  intervention  of  a  jury  was  necessary  to  ascertain 
them.  The  only  excepted  case  Is  that  of  an  annuity,  as  in 
Collins  V.  Collins  (fl),  which  turned,  however,  upon  the 
statute  of  set-off  (8  Geo.  2,  c.  24,  s.  5)  and  was  prior  to  the 
cases  in  Black.  Reports,  which  have  settled  the  practice  in 
cases  of  bonds  conditioned  for  pciyment  of  sums  certain  by 
instalments. 

Marryat^  in  support  of  the  rule,  after  observing  That 
there  was  no  provision  here  for  a  stay  of  execution,  accord- 
ing to  the  practice  referred  to  in  the  cases  cited,  dontended 
that  the  case  of  a  bond  conditioned  for  the^  payment  of 
money  byMnstalments  was  in  no  respect  distinguishable 
from  that  of  an  annuity  bond,  and  mui^t,  therefore,  be  go«> 
f  erned  by  the  authority  of  Collins  v.  Collins,  which  had 


1863. 

WlLOURHBT 

SvfiNTofr. 
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(a)  z  Blac.  Rep.  iiir.  sed  ride  nowel  v.  Hanforth,  z  Blac.  Rep.  843, 
and  i«i6. 

(6)  That  statute  enacts, ''  That  io  all  cases  upoo  bond,  Sec,  tor  non-per- 
fonnaoce  ot  aay  oovenaDts  or  ag^reemeots  in  any  deed,  &c.  the  idaintiff'  may  * 
assign  as  many  breaches  as  lie  thinks  fit,  and  the  jury  rImUI  and  may  a»se«s 
not  only  such  datnai^es  and  cosfs  as  have  heretofore  hceu  usually  done  In  sucl& 
cases,  but  also  daaiu^es  for  such  of  the  said  breaclies  so  to  be  asstgned  as  the 
plaintitf  upon  the  trial  of  the  issue*  sbaU  prove  to  have  l>een  broken,  and  that 
the  like  judf^irient  shall  be  entered  as  heretofore,'*  &c.  Then,  after  providing 
for  the  payment  of  so  much  as  shall  be^hen  found  to  be  due,  abd  staying  exe- 
cution of  the  judgment  as  to  residue,  it  proceeds  to  enact  that  *^  such  judg- 
remaio  as  a  further  security  to  answer  to  the  plaintiff  such  damages  as  <hall  or 
may  bt  sustained  Cor  further  breach  of  any  covenant  in  tiie  same  deed,  &c. 
upon  which  the  plaintitf  may  have  a  »cirr  facias  u\}on  tlif?  said  judgment 
against  the  defendant,  &c.  suggesting  other  breacneif  oi*  (he  said  covenants  or 
agreeaients,  and  to  sumiroo  hmi  to  shew  caasc  why  execution  should  nut  ba 
awarded  upon  the  said  judgment;  upon  which  there  shall  be  the  like  pro- 
ceeding as  was  in  the  action  of  debt  upon  the  said  bond  for  assessing  of 
damages  npoa  trial  of  issues  joined  upon  such  breaches,  &c. ;  and  to  ties 
jfuoHe^t**  &c. 

*  The  statute  is  compulsory  on  the  plaiutiflT  to  acsign  breaches.  Rules  v. 
Rosewell,  5  Term  Rep.  538,  aad  Hardy  v.  Bern,  ibid.  6  j6. 


(c)  a  Burr.  820.    Tht  opinion  of  tbt  Conrt  was  alvo  gi««D  upoa  the  stat, 
$  aad  9  W.  5,  c.  1 1, 1.  9. 

Ff2  been 
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been  acted  apon  ^ince  (a)  the  cases  in  BUckstones  Rcporit^ 
when  the  rule  had  been  more  accurately  considered.  He 
was  then  proceeding  to  draw  in  aid  of  the  defendant  the 
memorandum,  whereby  the  plaintiff  stipulated  not  to  pro* 
ceed  upon  the  bond  for  any  default  of  payment  beyond 
what  was  actually  due  at  the  time  :  but  the  Court  intimated 
that  that  did  not  carry  the  matter  further  than  the  Uw  itself 
would  direct. 

Lord  Ellknborough,  C.J.  The  opinion  of  the  Coarc 
in  the  case  of  Collins  v.  Collins  (&)  has  entirely  decided  the 
present  question  ;  for  when  it  was  considered  that  in  the 
case  of  an  annuity  execution  could  not  be  sued  out  for 
arrears  accruing  subsequent  to  the  judgment,  without  a  ^cire 
facias,  as  required  by  the  stat.  8  and  9  }V.  3,  c.  11,  s.  8,  it 
decided  the  present  question  ;  for  there  can  be  no  difiVrence 
between  a  bond  to  secure  an  annuity  for  life,  and  a  bond  to 
secure  a  certain  number  of  unnual' payments  for  so  manj 
years:  the  same  reason  must  govern  both  cases  ;  and  I  be- 
lieve the  practice  has  generally  conformed  to  it;  and  there 
is  this  convenience  in  it,  that  if  the  obligee  has  made  subse- 
quent payments  on  account,  he  may  plead  ihat  to  the  scirt 
facias,  and  thereby  secur^  himself  from  further  injury. 
Grose,  J.  declared  himself  of  the  same  opipioo.  ' 
Lawrence,  J.  Thi»  is  not  distinguishable  in  principle 
from  the  case  of  Collins  v.  Collins  :  nor  does  it  dtifer  other* 
wise  than  chat  this  is  a  bond  for  a  debt  payable  by  instal- 
ments, which  was  there  admitted  to  be  within  the  statutes  of 
King  William  and  Geo.  2,  though  the  case  of  an -annuity- 
bond  wa8  contended  not  to  be  within  them;  but  a  bond  far 
securing  an  annuity  for  life  was  there  decided  to  be  withia 
those  statutes  ;  and  this  is  the  same  thing :  for^  What  is  an 
annuity-bond  but  a  bond  fu^  securing  certain  sums  payable 
at  certain  times  during  the  life  of  the  party  ?  and  thi^  bond 
is  for  securing  certain  sums  at  certain  times  fur  a  limited 
period.  It  is  also  a  bond  for  the  performaace  of  an  agree- 
ment in  writing;  and,  therefore^  comes  expressly  withia 


(tf>  Vide  Walcot  v.  Gouldio;,  S  Term  Rep.  xxS  ;  wiiere  it  wat  expreuljr 
decided  rhat  after  jnd^ment  for  the  plaintiff  od  demurrer  ia  debt  on  bond 
cooditiooed  for  payment  of  an  aQpaityi  (hedefeodaDt  could  not  lake  ont  exr* 
cutiun  tor  the  arrears  due,  but  wai  obliged  to  assipi  brewbes  on  Ibe  leoord 
under  the  stat.  S  and  9  W.  3,  c.  xt^  a.  S* 

(A)  X  Burr.  820. 

the 
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the  words  of  the  stat.  8  and  9  Pf^.3.    The  case  then  of  the         1805. 
annuity-bond  is  so  very  similar  to  the  present,  that  after  that  Wh.louohit 
decision  I  cannot  sav  that  this  case  does  not  come  within        against 
the  statute  of  Ki ng  miliam.  Swinxoir. 

Lb  Blanc,  J.  Since  it  has  been  decided  that  an  annui- 
ty bond  is  wilhin  the  statute  of  King  William,  it  is  impossi- 
ble to  distinguish  it  from  the  present  case,  and  to  say  that 
this  does  not  fall  within  the  same  principle  :  biit  I' cannot 
help  thinking  that  it  is  a  severe  measure  of  justice  against 
creditors,  to  oblige  a  creditor  who  has  consented  to  wave 
the  enforcing  of  his  whole  demand  at  the  time,  upon  con* 
dition  that  he  shall  receive  his  debt  by  instalments  at  certain 
periods,  to  bring  a  fresh  action  for  every  instalment  which 
is  due:  but  it  having  been  so  decided  in  the  case  of  an  an- 
nuity-bond, I  cannot  say  that  this  case  must  not  be  governed 
by  it.- 

Rule  absolute. 


[  555  ] 


Martin  and  Oih^T^  against  Smith. 


Friday^ 
June  zStb^ 


TN  assumpsit  against  the  vendee  of  land,  for  not  perform-  in  assumpsit  hj 
ing  his  agreement  to  purchase  on  certain  terras,  the  first  apainsuhcvcn- 
count  of  the  declaration  stated.  That  whereas  the  plaintiffs  deeof  land  for 
on  the  10th  of  March,  1804,  were  seised  in  their  demesne  and  paying^Uic 
as  b/  fee  of.  and  in  certain    lands,  &c.    in   the  parish  of  P»"^'»a^e- 
Blunt%sham/\t\  the  county  of  Hants;  and  being  so  Seised,  plaintiff  aver- 
caused  P.  C.  &c.  auctioneers,  to  sell  by  auc;ion  the  said  lefscd^n^firof 
lands,  &c.  subject  to  certain  conditions  of  sale,  \\z.  {ivter  the  land,  and 
alia)  1st,  That  the  highest  bidder  should  be  the  purchaser;  ant  agreed  to  * 
3d,  That  the  purchaser  should  pay  down  immediately  a  de-  f"*"?***'®  ^^^^ 
posit  of  20/.  per  cent,  in  part  of  the  purchase-money,  and  title,  an.i  that 
sign  an  agreement  for  payment  of  the  remainder  on  or  be-  Und  ww  made 
fore  the  24th  of  June,  1804,  on  having  a  good  title  ;  4th,  ffood,  pcrfeor. 
That  the  purchaser  should  have  proper  conveyances,  toge-  m'thc  de'encT/ 

ant;  aud  that  he^ 

^         .  ,         ,     ....  .    -      .  thp  p!aintiff,bad 

b«cn  alway*  ready  and  villin;:,  and  otrcred  to  coavey.the  landi  to  < he  defendant,  hut  that  the 
dcTendnntdid  not  pay  the  purchase-moaey  :  and,  on  demurrer,  held  ihat  sueli  |renera!  allega- 
tions of  title  in  the  plainritr,  and  that  bi«  title  W4i  made  good  and  satiifactory  to  the  defeod- 
ant,  and  that  the  plaintiff  wa^i  ready  and  willing^,  and  offered  U)  coi^Tey  to  the  defeodant,  were  a 
tantamount  to  perfbrmance  of  the  agreemeiit  on  hrs  part  so  as  to  entitle  him  to  recoreV  for  a 
hreaeb  of  the  defendaat^s  part,  in  not  payio^  the  purchAie-mooej. 

Ff3  thcr 


5j5  cases  in  trinity  TERM, 

1805.        tlicr  with  such  ntt€stccl  copies  as  might  be  thought  occes* 
^        »ary,  at  his  own  expence,  on  payment  of  the  remainder  of 
n^ainsi       the  purchase- money,  conformably  to  the  third  condition, 
ilMfTu.        j^^  .  gn^j  lastly,  That  should  the  purchaser  fail  to  comply 
with  these  conditions^  the  deposit-money  should  be  forfeited, 
ami  the  vendors  be  at  libertv   to  resell  the  estate ;  and  the 
deficiency,  if  any,  together  with  all  charges,  should  be  made 
good  by  the  defaulter  &c.;  and  whereas  the  defendant  attended 
at  the  sale,  and  was  the  highest  bidder  and  purchaser  oF, 
and  did  at  such  sole  accordingly  purchase  certain  of  the 
said  lands.  See.  viz.  a  parcel  of  freehold  woodland,  called 
Blantisham  Low  Wood,  &c.  in  the  parish  of  Bluntiskam,  in 
the  said  county,  for  <500/. ;  and  thereupon,  in  consideration 
thatibe  plaintifts  at  the  request'  of  the  defendant  had  pro* 
[  556  'J      mised  the  defendant  to  perform  the  conditions  of  sale  on 
their  parts  as  sellers,  &c.   the  defendant  promised  the  plam- 
tifis  to  perfur*n  the  said  conditions  of  sale  on  his  part  as  the 
purchaser,  &c.    The  count  then  alleged,  that  the  defendant, 
in  part  performance  of  the  said  conditions  of  sale  and  of  bis 
promise.  Sac.  made  a  deposit  of  300/.  at  the  sale^  in  part  of 
the  purchase-money,  and  signed  an  agieement  that  he  would 
comply  with  all  the  other  conditions,  &c. ;  and  then  tlie 
plaintiffs  averred,  That  though  after  the  sale,  aod  the  pro- 
mise of  the  defendant,  and  before  the  2iih  of  June y  J804, 
in  the  said  conditions  mentioned,  *  the  title  to  the  said  lands, 
&c.  was  made  good  and  perfect,  and  satisfactory  to  the  de- 
fendant, according  to  the  said  conditions  of  sale   as  afore- 
said ;  and  that  they  have  always  from  the  ticae  of  the  said 
sale  and  the  said  promise,  &c.  hitherto  been  ready  and  will- 
ing/ and  afterwards,  to  wit,  on,  &c.  ^'  offered  to  convey  the 
said  lands,  See.  to  the  defendant,  according  to  the  said  con- 
ditions of  sale,'*  and  have  been  always  ready  and  willing  to 
do  and  perform  all  things  on  their  parts  to  be  done  and  per- 
formed according  to  their  said  promise,  8cc» ;  and  of  all 
which  premises  the  defendant  had  due  notice;  ueyerlheless 
the  defendant,  not  regarding  bis  said  promise.  Sec.  did  not 
on  or  before  the  said  ^4th  of  June,  ISO*^*,  nor  at  any  other 
time  whatsoever,  pay  to  the  plaintiffs  the  said  1200/.  the  re- 
sidue of  the  said  1600/.  the  purchase- niaoey,  &c.  in  viola- 
tion of  *his  promise,  &,c.     There  were  two  other  special 
counts,  which  it  was  admitted  on  the  argument  could  oot  be 

supported ; 
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supported  ;  and  there  were  also  cpoimon  money  counts.  To  1805. 
the  first  special  count  the  defendant  pleaded,  That  though  MARTiif 
after  I  he  sale  and  before  the  2ith  of  June,  1804,  viz.  on  the  Mgainsi 
1st  of  June,  &c.  he  requested  the  plaintiff's  to  deliver  to  him  a  Smitb. 
good  and  sufficient  abstract  of  their  title  to  the  lands  men- 
tioned to  have  been  purchased  by  him  ;  yet  the  plaintiffs  did 
not,  nor  would,  when  requested  as  aforAaid,  nor  at  any  [  557  3 
time  before  or  afterwards,  deliver  to  the  defendant  ^uch 
good  and  sufficient  abstract,  but  wholly  refused.  Sec.  and 
therein  made  deiault.  To  th«  2d  and  3d  special  counts, 
there  were  special  demurrers,  shewing  for  cause  ptincipally, 
that  it  did  not  appear  by  those  counts  what  estate,  title,  or 
interest  the  plaintiffs  had  in  the  premisses;  and  to  the  com- 
mon counts  the  defendant  pleaded  non  assumpsit.  Replica-  -  ' 
tion  to  the  plea  to  the  first  count,  that  the  plaintiffs  did  not 
refuse  and  neglect  to  deliver  such  good  and  sufficient  ab- 
stract as  in  the  said  plea  is  mentioned,  when  requested  by 
the  defendant  in  manner  and  form  as  he  has  alleged.  To 
whicli  there  was  a  demurrer,  assigning  for  special  causes, 
1st,  That  the  plaintiffs  ought  in  their  replication  to  hare 
alleged  that  they  did  deliver  to  the  defendant  a  good  and 
sufficient  abstract  of  a  good  and  sufficient  title  to  the  lands 
in  question,  and  to  have  hhewn  therein  what  estate,  title,  or 
interest  they  had  in  the  lands,  'idly,  That  the  plaintiffs 
have  by  their  replication  attempted  to  put  m  ii^sue  a  nega- 
tive allegation,  when,,  by  tlie  rules  of  pleading,  the  issue 
ought  to  be  upon  some  affirmative  matter,  viz.  Whether  or 
not  the  defendant  requested  the  plaintiffs  to  deliver  to  him 
an  abstract  as  in  the  first  plea  uicntioned?  or.  Whether  or 
not  the  plaintiffs  did  comply  with  such' reqnest  ?  3dly, 
That  the  plaintiffs  have  attempted  by  their  replicatiou  to 
put  in  issue  two  facts;' — the  one,  Whether  or  not  the  de- 
fendant made  the  request  in  his  first  plea  mentioned?  the 
other,  AVhether  or  not  the  plaintiffs  complied  with  the  said 
reque&t?  &c.  It  was  admitted,  that  the  plea  to  the  first 
count  and  the  replication  to  such  plea,  were  both  bad  ;  and 
the  que.nion  turned  wholly  on  the  sufficiency  of  the  first 
count, 

Sj/mondsy  in  support  of  the  demurrer,  objected  to  that      [  558  ] 
count,  That  it  was  not  sufficient  to  aver  in  general  that  they 
were  seised  m  fee ;  and  that  their  ^^  title  to  the  land  was 

^f^        '  made 


558  CASES  IN  TRINITY  TjiRM, 

% 

1S05.        made  good,  perfect,  and  satisfactory  to  the  defendant,"  and 
sT^rr^      tiiHt  tl;^y  **  weie  always  ready  and  willing  to  convey;"  but 
•     epafnsi       they  shouhl  have  set  furth  what  their  title  was,  in  order  that 
Smith.       |]jg  Court  might s6e  whether  it  were  valid  in  law,  and  should 
have  pleaded  a  tender  of  the  conveyance;  and   he  cited 
Reynoldson  v.  Blake  (a),  where,  in  qtiare  impcdit^  for  hin- 
dering the  plainriHs  from  presenting  to  a  church   an  av«»r- 
ment  that  Sir  T.  GoygCy  from  whom  they  cl;iimed,  was  the 
true  patron  thereof,  was  deemed  insufficient/  without  shew- 
ing how  he  was  patron;  also.  The  Duke  oj  St,  Albany. 
Shore  {Jb\  where  in  debt  for  a  penalty  against  one  who  had 
articled  to  purchase  land,  one  objection  was,  that  the  plain- 
tiff  only  stated  that  he  was  *'  read}'  and  willing  to  make  a 
good   title,"  but  did   not   shew   what  title ;    which    Lord 
Loughborough^  C.  J.  in  delivering  the  judirment  thoosht 
%vas  material,  and  that  the  piaintifT  ought  to  have  exhibited 
his  title;  nlso^Phillips  v.  Fielding  (t)»  where  the  purchastrr 
of  a  copyhold  had  agreed  to  make  a  d^^posit,  and  to  pay  the 
remainder  of  the  purchase-money  at  a  certain  time,  on  hav- 
ing a  good  title,  and  a  proper  surrender  made  to  bim;  and 
in  an  action  by  the  seller  for  the  non-performance  of  the 
conditions  on  the  part  of  the  purchaser,  wherein  the  seller 
alleged  ''  That  h^  had  been  always  ready  and  willing,  and 
frequently  offered  to  make  a  good  title  to  the  estate,  and  to 
make  a  proper  surrender  of  it  on   payment  of  the  purchase- 
money,"  it  was  holden  not  to  be  !»ufficient,  but  that  he  ought 
to  have  averred  that  be  actually  made  a  good  title^  and  sur- 
£  55Q  ]      rendered  the  estate  to  the  purchaser,  or  a  tender  and  refusal; 
and  ought,  also  to  have  shewn  what  title  he  had ;  and  in 
Glazebrook  v.  Woodrou  (rf),  where  the  plaintiff  covenanted 
to  sell  to  the  defendant  a  school-house,  and  to  convey  the 
same  to  him  by  a  certain  day,  iji  consideration  whereof  Ihe 
defendant  covenanted  to  pay  the  plaintiff  a  certain  sam  on 
or  before  the  day  ;  it  was  determined  that  the  conveyance 
and  the  payment  of  the  money  were  concurrent  acts,  and  the 
covenants  dependent  on  each  otiier ;   and  that  the  seller 
could  not  recover  the  money  without  averring  that  he  had 
conveyed,  or  tendered  a  conveyance  to  the  purchaser. 

{aS  I  W.  Ray.  192.        (*)  i  H.  Blac  170- 5»  »8o-        (0  »  H.  Blac  113. 
(d;  8  Term  Rep.  ^66,  all  the  prior  cases  are  •ollected  io  Mr.  Seijt.  >Vil- 
liamrt  Note  (3)  to  Portage  v.  Cole,  1  Sauod.  320. 

Dottaldson, 
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Donaldson^  contra^  contended,  That  lise  avernnents  of  the         1805. 
plaintiff's  seisin  in  fee  of  the  estate,  and  that  the  title  to  it       m][^,k 
was  made  p;(mfl,  and  perfect,  and  satisfactory  to  ihe  defend-        a^airut 
ant,  were  suflioient  averments  of  title,  and  a  sufficient  com-        Smitb. 
pliance  witii  ilie  coiidiiiofis  of  the  sale  to  make  a  irood  title 
to  the  purchaser,  to  em  ilf  the  plaintiff  to   retovpr   without 
setting  forth  the  title  particularly  ;  and  that  admitting  that 
thp  making  a  good  title  bv  the  plaintiff  and  payment  ot; 
purchase -money  by  the  defendant  were  concurrent  arts,  the 
aferment  that  the  plaintiff  had  always. been  ready  and  will- 
ing, and  had  offered  to  convey  the  estate  to   i\\i  defendant 
according  to  the  conditii)i)s  of  sale,   was  sufficient  to  entitle 
him  to  recover  in  this  action  without  averring  an   actual 
tender  of  the  convevance.     He  observed,  thnt  however  strict 
the  rale  of  pleading  might  formerly  have  been  in  requiring 
the  party  who  averred  title  in  himself  to  shew  what  his  tiUe 
was,  yet,  that  strictness  had  long  been  laid  aside  in  practice 
in  actions  upon  contracts  like  the  present,  on  account  of 
the  m?nifest  inconvenience  of  it;  and  he  distinguished  this 
from  the  cases  cited,  by  shewing  that  the  avermrnt  heie      [  560  J 
went  much  further  than  in  those.     The  case  of  The  Duke  of 
St.  Albam  v.  Shore  (a)  was  decided  upon  a  different  ground; 
for  there  the  plaintiff  by  his  own  act  had  rendered  himself 
incapable  of  performing  his  part  of  the  contract,  by  having 
cut  down  the  timber  which  was  to  have  gone  with   the 
estate  stipulated  to  be  conveyed  to  the  defendant;  and  in 
Phillips  V.   Fielding  (h)  there  was  no   averment  that  the 
plaintiffs  had  a  good  title,  but  only  that  he  had  been  always 
ready  and  willing,  and  Irad  frequently  offered  to  make  out 
a  good  title  to  the  estate,  and  to  make  a  proper  surrender  of 
it  to  the  defendant,  on  payment  of  the  purchase-money  : 
whereas  here  the  plaintiff  avers  not  only  that  he  was  seised 
in  fee  of  the  estate,  but  that  his  '*  title  was  made  good,  per- 
fect, and  satisfactory  to  the  defendant,   accoiding  to  the 
conditions  of  sale/'  '  Then,  if  there  be  a  sufficient  averment 
of  title,  the  allegations  that  the  plaintiffs  *'  have  always  from 
the  time  of  the  sale  hitherto  been  ready  and  willing,"  and 
that  they  "  offered  to  convey  the  lands  to  the  defendant," 
SvC.  are  sufficient  without  an  actual  tender  of  the  convey- 

(fl)  X  H.  Blac.  27*.  (b)  1  H.  Blac.  U3. 

ance. 
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1805.        aoce,  according  to  the  last-decided,  cases  on  this  sobject, 
"""^^       Rawson  v.  Johnson  (a),  and    fVaterhouse.  v.   Skinner  {b\ 
mgain$i        wherein  the  prior  authorities  (c)  were  considered  ;  the  agrees 
SMiTu.        went  to  make  a  good  title  and  convey,  on  the  one  hand,  and 
to  pay  the  purchase-money,  on  the  other,  be-ng  concurrent 
and   dependent  contracts.     [Loid   ElUnboroagh   observed, 
that  the  defendant's  counsel  had  laid  no'  stress  on  this  ob- 
jection.] 

Symonds,  in  reply,  relied  principally  on  Phillips  v.  Field- 
ingt  as  having  been  expressl}*  decided  on  the  ground  that 
f  561  ]       the  abstract  of  the  seller's  title  ou^ht  to  have  been  set  forth 
in  the  declaration. 

Lord  Er^LEM  BOROUGH,  C.  J.  It  is  too  much  to  contend 
for,  that  it  is  necessary  for  a  party  alleging  title  in  all  cases 
to  display  his  whole  title  on  the  record.  In  many  insunces, 
title  is  put  in  issue  generally  (d);  in  a  writ  of  right  the  mise 
is  joined  on  the  mere  right ;  in  a  dower  the  issue  is»  that  the 
party  ue  ungues  stisie  que  doxeer  (f);  though  how  a  person  is 
seised  may  involve  important  questions  of  law ;  it  may  be  in 
fee,  or  in  tail,  or  it  may  be  by  wrong ;  but  these  questions 
are  not  displayed  upon  the  record.  It  seems  indeed  to  have 
been  considered  by  the  noble  Judge,  whose  opinioos  in  The 
Duke  of  St,  Albaus  v.  Shore,  and  in  Phillips  v.  Fielding, 
f  562  1      ^^^^  been  quoted^  that  it  was  necessary  for  the  plaintiff  to 

(a)  T  Kait,  20^  (h)  t  Bot.  &  PnU.  447. 

(c)  Sforton  v,  l«ainb,  7  Term  Rep.  125,  and  other  cases  there  died. 

{d)  Vide  Sir  Francis  Leke*8  ca^e.  By.  365,  af  wticre«  ia  repleviSf  oe  thi 
question.  Who  oasbt  to  keep  the  inclosure  ?  the  avowant  itated  that  he  vas 
leised  ia  fees  and  the  Court  held,  thatthoagh  he  need  not  have  shewn  aaj 
precise  estate,  but  icenerally  that  he  was  leiied  of  the  doscj  )fet  haviair  dooe 
fo,'the  precise  estate  was  traversable.  Vioer  assi^as  this  reason  why  io  foch 
a  case  (be  party  oeed  not  have  shewn  of  what  estate  he  was  seised,  becaoie 
toDchiup  this  matter  his  estate  was  not  material.  19  Via.  Abr«  317,  tit* 
Seisin.  Pleadmcs. 

(e)  Id  Co.  Eotr.  176,  a,  the  plea  of  the  tenant  is  *'  Qnod  praediAa  Mar- 
frareta  dotem  suam  dctenementis  pmdidis,  itct  ex  duiatiooe  pnedi^i  A«drr0 
quondam  viri  sni  habere  non  debet,  ^uia  dicit  quod  prsdidlDS  A.  ftc.  nee  die 
quo  iofe  pncdt^iam  Maricaretaoi  deiponsavit  aec  unquam  postea  fuit  seisitss 
de  tenement  is  praedidlis  unde>  &c.  de  taU  statu,  ita  quod  eandem  Margate  tifl 
inde  dotasse  potnit,"  &c.  ' 

Vide  5  Com.  Di|;,  241,  tit.  Pleader  (t  T.  7),  Cliff.  303,  and  9  YiP. 
Abr.  279,  &c.  lit.  Dower,  Pleadiufrs;  and  vide  Bcaumoot  v.  Dean,  a  Leoi. 
10 ;  where  in  dower  the  deferttant  pleaded,  that  be  lore  the  writ  brou|cht  be  as- 
signed a  rent  of  icl.  per  annum  to  the  demandant,  in  reeompence  of  her  dover; 
on  which  the  demandant  demurred,  because  the  tenant  had  not  shewn  what 
estate^e  had  in  the  lands  at  the  time  of  the  rest  granted,  as  to  say  tlut  be 
was  seised  in  fee  and  f^ranted  the  said  rent  1  tJ  that  it  misht  appear  to  ^ 
Court  upon  the  plea  that  the  tenant  had  a  lawful  power  to  |;rant  such  a  fCB($ 
which  wai  granttd  by  tlie  whole  Court,  and  the  deinarrer  alloved. 

set 
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set  forth  the  abstract  of  his  title  specially;  bat  I  am  not  con««        1805. 

vinced  that  that  is  necessary.     At  any  rate,  however,  the       -. 

questioh  here  is.  Whether  sulGcient  has  not  been  set  forth        againti 

by  the  plaintjfTs  to  enabJe  them  to  call  upon  the  defendant       S«"«* 

for  the  non-execution  of  his  part  of  the  agreement,  wh^n^ 

besides  averring  themselves  to  be  seised  in   fee  (fl),  they 

allege  that  their  title  to  the  lands  in  question  was  made  ^ 

good,  perfect,  and  sittisfactory  to  the  defendant.     If  made 

satisfactory  to  the  defendant,  what  further  can  the  plaintiffs 

be  called  upon  to  do  ?  it  is  all  that  can  be  expected  of  them. 

This  averment  therefore  removes  any  difficulty  which  might 

arise  from  the  cases  in  the  Common  Pleas;  from  which  cases 

the  present  is  distinguishable. 

Ghose,  J.  There  would  be  great  inconvenience  if  in 
such  a  case  as  this  it  would  be  necessary  for  a  plaintiff  16  set 
forth  all  the  particulars  of  his  title  in  the  declaration.  It 
stands  admitted  that  the  plaintiiTi  are  seised  in  fee,  and  that 
their  title  to  the  land  was  made  *'  gjod,  perfect,  and  satis- 
factory to  the  defendant;"  and  what  more  can  be  required? 
Lawrence,  J.  I  cannot  find  any  printed  precedents  of 
this  sort  of  action  by  a  vendor  against  a  vendee  of  an  estate 
for  not  accepting  the  title  and  paying  the  purchase*money. 
I  have  manuscript  precedents  like  the  present ;  but-  those.  I 
do  not  rely  upon  in  the  consideration  of  the  question.  The 
opinion  delivered  by  Lord  Loughborough  upon  this  point  ia 
The  Duke  of  Si  Jlbah*s  v.  Shore,  1  collected  at  the  time  to 
be  merely  his  own,  and  not  that  of  the  other  Judges.  And  r  5^  1 
as  to  the  case  of  Phillips  v.  Fielding^  it  does  not  appear  to 
me  to  be  so  exactly  like  the  present  as  is  supposed :  there 
were  no  such  averments  there  as  are  in  this  declaration,  that 
the  plainiffs  were  seised  in  fee,  and  that  their  title  was.made 
good  and  satisfactory  to  the  defendant. 

Lb  Blanc,  J.  This  is  distinguishable  from  the  case  of 
Phillips  v.  Fielding,  which  has  been  most  relied  on  in  the 
two  particulars  mentioned  ;  that  the  plaintiffs  were  seised  in 
fee,  and  that  their  title  was  made  out  good  and  satisfactory 
to  the  defendant.     I  do  not  see  what  else  was  to  be  stated : 

(«)  In  Meriton  v.  Beno,  t  Lntw.  1343,  the  nde  pven  it,  That  where  a 
teiiiD  io  fee  it  alleged,  it  matt  be  iatended  a  legal  leisui,  till  the  contrary  be 
ahewn. 

any 


56*  CASES  IN  TRINITY  TERiM, 

1805.        any  thing  beyond  this  is  merely  evidence  of  title ;  which 

^,  cannot  be  necessary  to  be  stated. 

mgainii  ^rd  Ellenbobougn,  C.  J.  then  said^  that  the  Court 

Smith.  ^oujd  give  judgment  nisi,  &c.  for  the  plaintiffs;  and  if  any 
4^ubt  occurred  to  them  during  the  term,  they  would  mentioD 
it;  if  not)  the  judgment  would  stand.  And  no  further  men* 
tion  of  the  case  being  made,  there  was 

Judgment  for  the  Plaintiffs. 


[  ^<54  ] 


ff^^;^^*  Clarke  against  Gray  and  Others. 

July  lit.  •    *^ 

Marsdex  against  Gray  and  Otliers. 

Id  declaring      'T'HESE  were  actions  of  assumpsit,  in  the  common  form, 

upon  a  con-         ^       ^    •     ^  i  •   i  'it 

traa,  not  under  against  common  carriers,  which  were  tried  so  long  ago 

©^''Tra^dT^  as  the  sittings  after  jBas/<rr  term,  1802,  when  a  verdict  for 
tinct  parti  acd  5/.  Was  taken  jn  each,  subject  to  be  set  aside  and  non$ni(s 
^JEt?i*^  entered,  if  the  Court  should  be  of  opinion  that  the  plaimlfli 
safflcieotto       had  not  declared  properK' ;  and  rules  nisi  were  obtained  for 

ita(esoina:'hof    ,  •       ^n  •    •,  inrkA  j      i 

itatconutni  that  purpose  in  Irtmiy  term,  1802;  and  the  cases  were 
the  entire  con-  i\j^^  bhorlly  ar<2:ued :  the  plaintiffs'  counsel  endeavouring 

flideration  for  .^        o         »  r  o 

theact,and  the  to  distinguish  them  from  Yate  v.  Willan,  S  East^  128,  or 
dutyirhich^ii  Otherwise  questioning  the  general  opinion  there  delivered, 
to  be  done  (in-  The  cases  stood  over  for  the  opinion  of  the  Court  till  the 
time,  manner,  beginning  of  this  term,  when  Lord  Elttnborough,  C.  J.  said, 
and  other  cir-    ihat  as  Mr.  Justice  Grose  was  not  in  court  at  the  former 

ramstances  or 

its  perform-  argument,  and  as  the  Court  entertained  some  doubt  upon  the 

ofsuciTconsi-*  question,  they  wished  to  have  it  argued  again ;  which  was 

deration,  the  accordingly  done  on  a  former  day  in.  the  course  of  the  term 

aaordufyH  by  Marryat  for  the  plain  tills,  and  Ilolroyd  for  the  defend'' 

bu"su'ch"'fr  of  *^"^* '  but  as  the  principal  arguments  and  authorities  cited 

ibe  ooDtrset  were  fully  stated  by  the  Court  in  the  judgment  afterwards 

on\y^tUe^^  delivered,  they  are  omitted  here,  to  avoid  repetition.     The 

<iuidationor  q^Iv  other  cases  not  acain  noticed,  which  were  mentioned 

dama{re<«affera         -^  ^^  .  .     j        i-  i 

ri^httothem     at  the  Conclusion  ot   the  argument,  touching    covenants 

has  accrued  by 
a  breach  of  (he 

contract,  is  not  necessary  to  he  RCt  f^rth  in  the  declaration,  hut  H  only  matter  of  evidence  to  he 
^fveu  to  (he  jury  in  reduction  of  (laina^ics.  Therefore  assumpsit  may  be  niaintaioed  in  ibe 
coniDion  form  of  declaring  afcainst  a  carrier  for  the  loss  of  l^oods,  which  were  of  abore  5'> 
value,  and  were  not  in  fact  paid  for  aecordtni^ly,  althoufsh  it  were  part  of  the  ooatnict  proved 
by  general  notice  fixed  np  in  the  carrter'i  ofice,  and  presuRied  to  be  known  and  assented  to  by 
the  plaintiff,  that  the  carrier  would  not  be  aooouotable  for  ffiore  than  5^.  for  goods,  anJass  ca- 
tered as  such,  and  paid  for  accordiosiy. 

secured 
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secured  by  penalties,  where  the  purty  had  his  option  either         1S05. 

lo  declare  for  the  penalty,  and  forego  the  general  covenant^ 

or  tp  forego  the  penahy  and  declare  generally  for  the  breach       mgminu 

of  ♦  covenant,  and  thereon  recover  more  or  less  than  the  pe-       ^^J^ 

nalty  according  to  the  damage  sustained,  vrhere  Lowt  v.    «r  555   1* 

Peers,  4  Burr.  eS^S-     White  v.  Scaly,  DougL  49.     Kerwin 

V.  Blake,  14  Kiu.  Abr.  460,  tit.  Interest  lE.  4),  and  in  Domm 

Proc.  2  Bro.  P.  C.  333.    Lord   Lonsdale  v.   Churchy  2 

Term  Rep.  388.     Tew  v.  The  Earl  of  Winterton,  3  Bro.  Ch. 

Ca^.  489.     Knight  v.   Maclean,  ib.  496,    and    Wilde  v. 

ClarksoHj  6  Term  Rep.  303 :  and  a  distinction  was  taken 

betweep  simple  bonds  for  the  payment  of  money,  whene  no 

more  than  the  penalty  could  be  recovered  in  damages ;  and 

collateral  covenants  for  performance  or  payment  generally, 

upon  which  the  damages  were  only  limited  by  the  loss  or  in* 

jury  sustained. 

Lord  Ellbnborough,  C.  J.  on  tiiis  day  de1i\cred  the 
judgment  of  th6  Court.     This  was  an  action  of  assumpsit j 
brought  against  the  defendants  as  proprietors  of  the   Trwe 
Briton  stage  coach,  from  London  to  Alarket'Iiarborough,  to 
recover  the  value  of  goods  belonging  to  the  plaiaiiS',  and 
sent  with  the  plaintifi%  wife  as  a  passenger  in  that  coach,  • 
and  lost  in  the  course  of  their  conveyance.     The  declara- 
tion was  in  t^  usual  form,  against  carriers  for  losses  by  . 
negligence.     The  loss  was  admitted.     On  the*  part  of  the 
defendants  it  was  given  in  evidence,  that  they  had  for  IS 
or  14  years  past  given  notice  by  a  board  on  their  coach* 
office,  banging  up  over  the  place  where  the  boofc-kee^r  sat, 
and  where  places  for  the  coach  were  taken,  parcels  receded, 
&c.  as  follows :  **  Take  notice,  that  no  eiore  than  5 1,  will 
be  accounted  for,  for  any  goods  or  parcels  delivered  at  this 
office,  unless  entered  as  such,  and   paid   for  accordingly.'' 
The  goods  lost  were  admitted  to  be  above  the  value  of  5/. ; 
and  a  verdict  was  taken  for  the  plaintiff,subjectto  the  question. 
Whether  the  special  contract  created  by  thetermsofthis.no-      [  566  ] 
tice,and  by  which  tberesponsibilityofthe  carriers  was  limited, 
so  as  not  to  exceed  the  sum  of  5/.  unless  where  goods  were  en- 
tered and  paid  for  as'of  an  higher  value,  should  have  been  stated 
in  the  declaration.    It  was  contended  on  the  authority  oVYate 
V.  Willan,  2.  East,  1%,  that  it  should  l^ve  been  so  stated. 
In  that  case  there  bad  existed  in  point  of  fact  a  similar 

notice 
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1805.        notice  with  the  preseat^  but  it  h«d  not  been  stated  in  the 
cHiiKB       declaration  ;  which  was  framed  as  for  a  loss  by  negligeDCC 
mgminMi       in  the  conveyance  of  the  goods  generally >  in  a  manner  umi- 
•adOih         ^*'  ^^  the  present  declarai  ion ;  ^ut  the  57,  having  been  io 
that  case  paid  into  court,  the  defendant  was  holden  to  have 
thereby  adtnitted  the  contract  to  be  as  there^  laid  ;  and  the 
plaintiffs  right  therefore  to  recover  the  fall  value  of  the 
goods  (nut  restrained  by  the  notice  Which  was  holden  to  be 
excluded  from  the  contract  by  tb^  effect  of  paying  money 
into  courts  which  admitted  the  contract  to'  be  as  stated  iu 
the  declaration)  was  sustained;    The  present  case  having 
been  argued  some  time  ago,  when  my  Brother  Grose  was 
absent,  a'nd  the  rest  of  the  Court  upon  that  argument,  and 
a  subsequent  consideration  of  the  subject,  entertaining  con- 
siderable doubts,  directed  it  to*  be  argued  again  this  leroi, 
when  the  Court  was  full ;  and  U  has  accordingly  been  again 
argued*     On  the  part  of  the  plaintiff  it  is  insisted  that  the 
provision  ^^  That  no  more  than  5  /.  sliould  be  accounted  for, 
unless  the  goods  were  entered  and  paid  for  accordingly/' 
amounts  only  io  a  limitation  of  the  damages  to  be  recovered 
in  the  event  of  a  breach  of  the  contract  of  carriage,  and  uot 
to  a  qualification  of  the  contract  itself.     On  the  part  of  the 
defendants  it  is  insisted ,  that  the  provision  in  question  is  a 
limitation  of  the  promise  itself,  and  varies  that  responsibility 
for  the  entire  value  of  the  goods  which  the  custom  of  tiie 
[567  ]      realm,  or  the  general  undertaking  to  carry  safely,  stated  in  the 
declaration,  would  otherwise  cast  upon  the  carriers.    That 
it  is  not  to  be  considered  as  a  distinct  independent  proviso^ 
.  but  as  a  term  and  qualification  annexed  to  and   making  a 
part  of  the  original  contract  of  carriage  itself.     But  if  the 
obligation  to  carry  safely  do  not  depend  on  the  question  of 
compe^isation  to  be  paid  in  case  of  loss,   but  be  wholly 
collateral  thereto ;  and  if  the  contract  for  safe  carriage  be 
equally  broken  by  the  loss  of  the  goods,  whether  the  sum 
stipulated  to  be  paid  on  that  account  be  much   or  little,  it 
cannot  be  said  that  such  stipulation  necessarily  makes  a  pait 
of  the  contract  for  safe  carriage.    Indeed,  its  operation  and 
effect  may  be  considered  as  only  attaching  and  beginning 
afletthe  question  of  safe  carriage  is  atan  end,  by  the  breach 
of  the  contract  made  for  that  purpose.    Its  proper  office  is 
io  limit  the  province  of  the  jury  in  the   assessment  of 

damages 
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damages  for  a  contract  broken,  and  of  course  has  nO  con* 
cern  with  it  as  long  as  it  is  executory  and  in  the  course  of  its 
performance.     It  resembles,  in  some  degree,  the  case  of  a 
covenant  in  a  lease,  not  to  plough  ancient  meadow  or  the 
like,  followed  by  a  proviso,  that  in  case  the  saoiie  should  be 
ploughed  by  the  tenant  thereof,  he  should  pay  a  certain  in* 
creased  rent  for  the  same.    In  such  case  it  would  certainly 
be  in  the  option  of  the  lessor  to  declare  as  for  a  breach  of 
covenant  hot  to  plough,  or  the  lessor  may  declare  at  once 
for  n  breach  of  covenant  for  not  paying  the  stipulated  satis- 
faction for  such  ploughing.     Both   the  covenant  and  the 
proviso  in  that  case  form  distinctsubstantive  partsof  the  same 
lease,  as  the  contract  of  carriage,  and  the  limitation  of  the 
amount  of  damages  (o  be  paid,  in  case  no  entry  of  and  pay- 
ment for  the  goods  have  been   made,  do  in  this.     It  is  no 
tuore   necessary  to*  state  every  part  of  an   agreement  not 
under  seal,  each  part  making  a  distinct  contract,  than  it  is  of 
an  agreement  under  seal :  it  is  sufficient  in  either  case  to 
state  so  much  of  each  as  constitutes  that  contract,  the  breach 
of  which   complained  of  prescribes  the   duty  to  be  per- 
formed, and  the  time,  manner,  and  other  circumstances  of 
its  performance:  with  this  difference  only,  that  in  the  case 
of  an   agreement  not  under  seal,  the  consideration  must  be 
stated,  and  no  part  of  tite  entire  consideration  for  any  pro- 
mise contained  in  the  agreement  can  be  omitted.    In  the 
present  case,  the  entire  consideration  for  the  promise  to 
carry  safely,  viz.  the  delivery  of  the  goods  to  be  carried  for 
a  reasonable  reward  to  be  therefore  paid  to  the  carriers,  is 
stated.     This  is  not  like  the  cases  in  Godbolt,   154,  and 
jileyn,  5,  to  which  we  have  been  referred  by  the  defendant's 
counsel.  Those  were  cases  where  the  defendant,  in  consider* 
ation  of  marriage,  promised  to  do  several  things ;  for  the  non- 
performance of  one  of  which  the  plaiutiflf  brought  his  action, 
and  declared  as  for  a  promise  to  do  one  thing  only,  without 
mentioning  the  other  things.     In  each  case  the  Court  was 
of  opinion  in  favour  of  the  defendant:  in  the  case  in  AUyn 
judgment  was  for  the  defendant,  after  a   verdict  for   Ihe 
plaintiff,  ^  because  the  plaintiff  ought  to  have  set  forth  the 
whole  promise  which  is  entire:''  and  in  the  case  in  Godbolt 
th^  question  seems  to  have  arisen  on  the  plea  of  non  assump^ 
sitf  which  the  Court  considered  as  a  good  bar ;  *'  for  (as  is 
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there  said)  the  contract  i^eiog  entire,  if  il  be  not  a  good 
plea,  the  del'endant  might  be  charged  for  the  eeveral 
things/'  8cc.  «•  e.  in  several  actions.  In  that  case  the 
marriage,  and  the  seferal  things  agreed  to  be  performed  on 
account  thereof,  were  respectively  considerutioos  for  each 
other:  the  several  things  forined  but  one  entire  consideration 
in  the  whole  for  the  marriage ;  and  if  all  of  them  were  not 
stated,  the  consideration  on  the  one  side  woold  have  been 
untruly,  and  therefore  defectively  stated.  But  here  the  li- 
mitation of  the  carriers*  responsibility  is  no  part  of  the  con* 
sideration  for  their  promise  to  carry  safely ;  the  reward 
agreed  to  be  paid  them  being  the  sole  consideration  for  soeh 
promise  on  their  part.  If  the  entry  of  the  goods  and  the 
payment  of  a  price  for  the  carriage  proportioned  to  their 
Taloe  were  a  part  of  the  consideration  for  Ccirriage,  the  non* 
entry-  and  non-payment  might  be  pleaded  in  bar  of  the 
action  to  recover  any  damages  for  the  loss  of  the  goods: 
but  if  this  proviso  in  favour  of  the  carriers,  instead  of  bctog 
given  in  evidence  by  them  on  the  general  issue,  bad  been 
specially  pleaded,  it  could  hot  have  been  pleaded  as  a  bar  to 
the  action  generally,  but  only  as  against  the  plaintiff's  re- 
covering more  than  the  sum  of  5/.  on  account  of  the  goods 
being  not  specially  entered  and  paid  for  according  to  their 
actual  value.  There  are  a  great  variety  of  agreenaents  not 
under  seal,  containing  detailed  provisions,  regulating  prica 
of  labour,  rates  of  hire,  times,  and  manner  of  performance, 
adjustment  of  differences,  &c.  which  are  every  dajr  declared 
upon  in  the  general  form  of  a  count  for  work  and  labour: 
and  yet,  upon  the  principle  contended  for,  every  provision 
contained  in  such  agreements,  regulating  the  duties  and 
limiting  the  res|^onsibility  pf  the  parties  in.  particular  events, 
ought  to  be  stated.  To  what  extent  this  would  go,  in  de- 
claring upon  contracts  of  aflfreightment  in  the  nature  of 
charter-parties,  but  not  being  under  seal,  builders' contracts, 
and  the  like,  will  readily  occur  to  all  persons  conversant  io 
the  drawing  of  pleading*!  at  common  law.  It  seems  to  uf, 
therefore,  that  it  is  sufEcient  to  state  in  the  declaration  so 
much  of  any  contract,  consisting  of  several  distinct  parts, 
and  collateral  provisions,  as  contains  "  the  entire  consider- 
ation for  the  act,  and  the  entire  act  which  is  to  be  done  io 

virtue 
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virlQe  of  such  consideration  ;  and  that  the  rest  of  the  con« 
tract,  which  only  respects  the  liquidation  of  damnges,  after  a 

rightto  tbeoi  has  accrued  by  a  breach   of  the  contract,  is 
wetter  proper  to  be  given  in  evidence  to  the  jury  in  reduc- 
tion of  daqiages,  but  not  necessary    to   be  shewn    to  the 
Court  in  the  first  instance  on  the  face  of  the  record.     If, 
indeed,  the  provision  be  of  such  a  nature  as  goes  in  dit« 
charge  of  the  liability  of  the  party  under  the  contract  al« 
together,  in  case  a  particular  coirdition  is  not  complied  with, 
asxin  Ciay  v.  fViUan^  1  H.  Black.  298>  where  the  goods 
were  not  to  be  accounted  for  at  all   unless  properly  en- 
tered and  paid  for,  that  will  not  merely  operate  in   reduc- 
tion of  the  damages,  but  in  bar  of  the  action  ;  and  which 
case  therefore  appears  to  have  been  rightly  decided  on  this 
ground.     For  the  reasons  already  given,  it   appears  to  us 
that  the  case  of  Yatc  v.  Willan  cannot  be  supported  in  its 
full  extent ;  for  although  the  payment  of  money  in  that  case 
did  admit  the  contract  as  stated  in  the  declaration,  it  did 
not  admit  a  contract  incompatible  with  the  restrictive  pro- 
vision as  to  tlie  amount  of  damages  to  be  recovered  in  case 
of  lossy  which  existed  in  that  qase,  and  exists  also  in  (bis^ 
IVe  are  of  opinion,  therefore,  that  in  the  present  case  the 
plaintiff  is  entitled  to  retain  his  verdict  for  5 /.  the  limited 
amount  of  damages  recoverable  under  this  contract.  -  The 
like  judgment  in  MandfH  v.  Grajf  and  others^  under  similar 
circtimstanoes.  '  ^ 
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1805.     .  ' 

j^Zl         Salvin  and  Others  against  Jam£&  and  La^gstok, 

Bf  a  policy  mi-  jN  assumpsU  the  plainlifis  declared,  that  at  the  time  of 
f tns  to  oertaia  making  ibe  promise  and  manrance,  and  of  the  happen* 
S^u^aXe  *"8f  <>f  *^*  '^^«  *f*®^  nientioned,  a  society  of  persons,  called 
•ffic«  iDsored  the  Sun  Fire  Office^  carried  on  the  business  of  insoring 
premimi  ^m  hoQses,  8cc.  of  which  society  the  defendants  and  one  C.  £. 
iithof  Nov^  deceased  were  then  trustees  and  acting  managers;  and  the 
D^'i9o3»  for  defendants  still  continue,  &c.;  and  that  the  society  made 
vi^^M^  insurances  by  policies  pf  the  substance  and  eflFect  of  that  set 
mtf  to  be  paid  forth,  and  referring  in  the  same  i;nanner  to  certain  proposals 
J^hof^oS!*  of  the  society^  That  the  plaintiffs  were  desirous  of  causing 
and  the  imiir-  to  be  insured  in  the  said  office  (if  the  terms  of  insurance 
tioae  foioDsas  conld  be  agreed  upon)  by  a  policy  tttken  out  for  one  year  or 
Ihoiid*"**  the  '^8^^^  •  cotton  mill,  &c.  of  theirs  to  the  amount  of  3000/. 
•aid  preminn  of  which  the  defendants  and  C /i«  had  notice;  and  tbere- 
Smeir,alldthe  .**P^"  afterwards,  on  the  11th  of  November^  1802,  in  con- 
•moeihovid  sideration  that  the  plaintiffs  would  cause  their  said  property 
tu  And  by  the  to  be  insured  at  the  office  of  tlie  society^  by  a  policy  taken 
printed  pro-      ^^^  f^j.  ^p^  year,  or  for  a  longer  time,  the  defendants  and 

poiali  it  naf  ''  .  ^ 

itipnUted  that  C  B*  undertook  and  promised  the  plaintiffs  '^  that  their  pro- 
fho^lraaJotall  P^'^J  should  be  considered  by  ♦  the  managers  of  the  societr 
fnture  pay-  as  instifed  for  li  days  beyond  the  time  of  the  expiration  of 
attSieoflke  ^he  said  intended  policy/'  The  plaintiffs  then  averred,  that 
^^'th  ^d*^  relying  on  the  said  promise  and  undertaking  of  the  defend* 
limited  by  tiie  ants  and  C  J3.  they  did  on  that  day  cause  iheir  said  propertj 
forfSmMof^  ^o  he  insured  in  the  said  office,  by  H  policy  taken  out  for  a 
beoeftt  thereof,  loneer  time  than  one  year  iq  such  sum,  and  did  then  pay  ta 

and  tbat  ao  in-    .    ®  oi?  i     ,        m  j  r       .u     -  \^. 

•nraBcewaato  the  society  36/.  U.  JOa.  as  a  premium  for  the  insurance ; 
talse  place  tiu    ^faich  policy  was  then  executed  by  the  defendants  and  C.  B. 

%eTe  paid. 

And  by  a  sttbseqnent  advertiteaunt  (acreed  to  be  taken  ai  pirtof  the  policy)  the  ofllee  eng^ed 
that  ali  pertoDi  fauored  there  by  policies  for  a  year  or  more,  had  been  and  siioald  be  coasidovd 
at  insnred  for  15  days  beyond  the  time  of  the  expiration  of  their  policies  i  yet  hel(t»  notvitb- 
standing  tbii  latter  claase,  the  assured  haYinf^i  before  the  expiration  of  the  year,  had  notifit 
froni  the  offloe  to  pay  an  ancreised  premium  for  the  year  ensninir,  otherwise  they  wonM  Ml 
coDtinne  tli^  insurance,  which  the  assured  had  refused  {  that  the  office  was  not  liable  for  a  Ion 
which  had  happened  within  ic  days  from  the  expiration  of  the  year  for  whidi'  the  iqsombcc 
was  made ;  thooch  the  atsureo,  after  the  Iom  and  before  the  15  days  expired,  tendered  (be  fnli 
premium  which  had  been  demanded.  The  effect  of  the  whole  contradt,  &e.  taken  tei^etber, 
beini;  only  to  five  the  assured  an  option  tocontinaaljje  insuraaoe  or  not  during  ts  dayi  ftf<^ 
the  expiration  of  the  year,  by  paying  the  premium  rot  the  year  ensuing,  notwithtitandiDf  aar 
intervening  loss,  provided  the  office  had  not,  before  the  eud  of  tbe  ycar»  detcnsined  thaoptisa 
by  giving  notice  that  they  would  oot  renew  the  comraA. 
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Being  such  trustees,  &c.     The  declaration  then  set  forth         l|J05. 
the  policy,    which    reciting   that,  the    plaintiffs    had    prtid        slT^if 
36/.  h,  lOrf.  to  tlie  society,  and  had  riip-eed   to  pay  at  theit        sg^inu 
Office  31  /.  lOs,  on  the  ^Sth  of  Dtcmber,  1803,  and  the  h'ke        •^^"• 
sum  of  3.1  /.  lOs.  yearly,  oh  the  25dj  of  December,  during  the 
continuance  of  that  policy,  forinsufance  from  loss  by  6re  oti 
their  cottoo-mill,  8cc.  hot  exceeding  50007.  stipulated  that 
from  the  date  of  ^the  policy,  and  *•  as  long  as  the  plaintiffs 
should  duly  pay  the  said  sum  of  31  /.    JOs.  at  the  times  and 
place  aforesaid,  and  thfe  trustees,  8cc.  of  the  said  society  for 
the  time  being  should  agree  to  accept  the  same,"  the  stock 
of  the  society  should  be  liable  to  pay  to  the  plaintiffs  such 
Ibss  as  they  should  suffer  by  fire,  not  exceeding  3000/.  ac- 
cording to  the  exact  tenure  of  their  printed  proposals,  dated 
1st  of  November^  I80i,  and  of  two  act?  of  parliament  of  th* 
^  &  Sf7  Oeo.  3,  for  charging  a  duty  do  insurance  against  los^ 
by  fire.     In  witness  whereof  the  defendants  and  C.  JS.  as 
three  acting  trustees.  Sec.  set  their  hands  and  seals  the  lUh      * 
df  November,   1802.     Signed  and    sealed   by  them;  being 
stamped  according  to  act  of  parliament,  &c.     Received  at 
the  same  time^  pursuant  to  the  said  two  acts,  S/.  8s.  9^.  duty 
on  3000/,  insured  by  this  policy  ftom  5th  df  November^ 
)802i  to  Ghriatmnsj  1803,  &c.     It  aUo  set  (brtb  a  certain 
article,  part  of  the  said  printed  proposals  referred  ib,  vi2»      [  573  ] 
''  on  bespeaking  policies  all  person^  are  to  make  a  deposit 
for  the  policy,  stamp  duty,  and  mark;  and  shall  pay  the 
premium  to  the  next  quarter-day,  and  from  thence  for  one 
year  more  at  least;  vmd  shall  as  long  Us  the  managers  agree 
to  accept  the  same,  make  all  future  payment?  annually  at 
the  said  office,  within  15  days  after  the  day  limited  by  their 
respective  policies,  upon   forfeiture  of  the  benefit  thereof: 
and  no  insurance  is  to  take  place  till  the  premium  be  actually 
paid  by  the  insured,"  &c.    It  also  set  forth  another  article, 
that  ''  persons  insured  sustaining  any  loss  by  fire,  are  forth- 
"with  to  gire  notice  thereof  at  the  office,  and  as  soou  as  pos- 
sible afterwards  deliver  in  as  particular  an  account  of  theif 
loss  and  damage  as  the  nature  of  the  case  will  admit  of,  and 
make  proof  of  the  same  by  their  oath,  8cc.   and- procure  a 
certificate  under  the  hands  of  the  ministi^r  and   church* 
wardens,  together  with  some  oth^r  reputable  inhabitants  of 
the  parish  not  concerned  in  such  loss,  importing  that  they 
are  well  acquainted  with  the  character  and  circumstances  of 

G  g  9  •  ihfi 


«73  CASES  Tn  trinity  TERM, 

,  1805.        the  person  insured,  and  do  know  or  verilj  believe?  that  he 
m^^mm        jeallj  aud  by  misfortune  has  sustained  by  such  fSrc  the  loss 

Mg^imi  ^  the.  value  mentioned  ;  but  till  such  affidbTJt  and  certificate 
jA^ff.  of  such  the  insured's  loss  shall  be  made  and  produced^  the 
loss  money  shall  not  be  payable/'  &c.  The  declaration  ibea 
contained  averments  of  tbestate  of  the  premisses,and  theplain- 
tiflTs  interest  therein  ;  and  further,  that  after  the  Expiration  of 
the  said  policy,  and  within  \/i  days  after  such  expiratioDi 
viz.  on  7th  of  January,  \BOl,  the  said  cotton^mfll,  &c.  so 
insured,  without  default  of  the  plaintiffk,  &c.  were  destroyed 
by  (ire,  &c.  It  then  stated,  that  the  plaintiffs  would  have 
procured  a  proper  certificatei  See  of  the  loss  (as  requiired  by 
the  proposals,  but  that  the  managers  of  the  society  absolutely 
refused  to  consider  the  said  property  so  insured,  as  insured 

^  574  ]  by  the  society  at  the  time  of  the  loss,  and  discharged  the 
plaintiffs  from  procuring  such  Certificate,  8cc.  of  which  the 
defendants  (C.  J8.  being  then  dead)  bad  notice,  and  were 
requested  to  pay  the  insurance  money  according  to  their 
promisej  but  hate  refused  to  pay,  &c.  The  second  count 
stated  the  contract  lo  be,  that  in  consideratioQ  that  the 
plaintiffs  would  cause  their  said  property  to  be  insured  at 
the  office  of  the  society  by  a  policy  taken  out  for  one  year, 
or  for  a  longer  term,  and  would  pay  within  15  days  after  the 
expiration  thereof,  such  premium  as  should  then  be  payable 
to  the  society  for  the  renewal  thereof  for  another  year,  tiic 
defendants  and  C  B,  as  such  trustees  and  acting  managen, 
promised  the  plaintiffs  that  their  said  property  should  e 
considered  by  the  managers  of  the  society  as  insured  for  l3 
days  beyond  the  expiration  of  the  policy,  unless  the  society 
previous  to  any  loss  by  fire  should  have  refused  to  accept 
such  premium  last  aforesaid,  or  renew  the  policy.  The 
count  then  averred,  as  before,  a  loss  by  £re  witbin  1$  dayt 
after  the  expiration  of  the  policy,  and  also  averred  that  the 
plaintiffs  afterwards,  and'  within  the  15  days  after,  &c. 
tendered  to  the  society  the  premium  then  payable  for  the 
renewal  of  the  policy  for  another  year,)  amounting  to  57/. 
and  also  the  duty  payable  on  the  same  insurance,  but  the 
society  then  refused  to  accept  the  same, -^  the  society  not 
having  previously  to  the  los»  refused  to  accept  the  last- 
mentioned  premium,  or  to  renew  the  policy.  The  third 
count  laid  it  to  be,  that  in  consideration  ihat  the  plainti A 

woold 
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woold  cause  iheir  property  to  be  insured  at  the  society's         isoh. 
office,  by  a  policy  taken  out  for  a  year  or  for  a  longer  term,        c""* 
the  defendants  (being  such   trustees^  and  acting  naanagers)       agsinfi 
undertook  and  promised   the  plaintiffs  that  theip  said  pro-       J*>**l- 
perty  should  be  considered  by  the  managers  of  the  society 
us  insured  for  15  days  beyond  the  expiration  of  the  policy : 
and  then   averred   the  loss  at  the  time  before  mentioned.      [  575  J 
The  declaration  also  contained  the  common  money  counts. 
Flea  non  assumpserunt. 

The  cause  was  tried  at  Guildhall^  at  the  sittings  after  last 
Hilary  term,  before  E^ord  EUtnboruugh,  C.  J.  when  a  verdict 
was  found  for  the  plaintiffs  for  3000/.  subject  to  theopinioa 
of  the  Court,  on  the  following  CiJae  :—  .        • 

The  defendants  and  C.  Btwickty  since  deceased,  were 
three  of  the  managers  or  acting  members  of  the  Sun-FirC" 
(Jffice,  being  a  society  for  the  insurance  of  property  against 
fire,  according  to  the  terms  of  tiieir  printed  proposa  Is 
which  were  Annexed  to  the  case*  An  advertisement  was 
published  in  the  public  newspapers  by  the  managers  of  this 
society,  which  advertisement  has  not  been  retracted,  and  it 
as  follows  :  -—  *'  Sfin-Firc-OJice,  |  Oih  July<,  1794.  In  con- 
sequence of  several  applijcaiions,  the  managers  of  this 
office  do  hereby  inform  the  p:*blic,  that  all  persons  insured  in 
this  office  by  policies  taken  out  for  one  year,  or  lor  a  longer 
term,  are  and  always  have  been  considered  by  the  managers 
as  insured  for  l5.day3  beyond  the  time  of  the  expiration  of 
their  policies  ;  but  this  allowance  of  i^  days  does  not  extend 
to  policies  for  shorter  periods,  which  cease  at  six  o'clock  in  tlfe 
evening,  of  the  day  ol  the  expiration  of  the  time  mentioned 
in  the  policiej^.  Jflugh  IVatts^  secretary,"-— On  the  llth  of 
Novembtry  1802,  the  plaintiffs  caused  to  be  effected  in  the 
said  office ihe  insurance  in  question,  to  the  amount  of  3000/. 
on  their  cotton-mill,  millwright's  work,  clockmakers'  work, 
carding  and  breaking  engines,  and  moveable  utensils;  and 
paid  the  premium  and  duty;  and  that  on  that  occasion  the 
policy  set  out  in  the  declaration,  which  is  in  the.coaimoa 
form  used  in  the  office  for  insuring  SOOO/.  on  the  said  pro* 
perty  from  J  1th  of  November ^  1802,  to  25ih  December^  [  676  3 
1803,  was  executed  on  behalf  of  the  office  by  the  defendants 
and  C.  B.  The  plaintiffs'  cotton*milI  was  stone  and  slated, 
and  conformable  to  the  rules  of  the  first  class  of  cotton  rates, 

G  g  3  and        ' 
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IMS.  .^nd  in  the  plaintiS'  tenure  ;  and  they  were  dulj  interested 
^j^^  in  the  premisses  insured.  In  Notembtr'^  1803,  the  defend. 
mgfinH  ants,  gave  notice  to  the  plainiifis  that  unless  they  agreed  to 
pay  1/.  18s.  per  cent*  upon  the  said  insurance  as  from  the 
95th  of  December,  ISOS,  instead  of  I  /.  Is.  per  cent,  which 
the  plaintiffs  paid  upon  the  policy  in  the  pleadings  meo* 
tioned|  the  defendants  would  not  continue  the  insurance. 
To  which  notice  the  plaintiffs  returned  for  answer^  that  they 
vould  not  give  that  sum,  as  they  had  made  their  piemisses 
80  secure.  On  the  7th  of  January,  1804,  being  within  the 
period  of  15  days  after  the  expiration  of  the  policy,  the  in- 
sured premisses  were  consumed  by  an  accidental  fire ;  and 
on  the  liBth  of  January  tlie  plaintiffs  gave  notice  of  the  loss  (o 
the  agent  of  the  defendants  at  Durham^  and  wrote  to  the  office 
a  letter^  giving  them  a  similar  notice;  and  on  the  same  day 
tendered  to  the  defendants*  agent  the  premium  of  1/.  I6t. 
per  cent,  the  then  rate  of  insurance  used  by  the  tiaid  office, 
for  another  year,  and  the  duty  ;  but  the  defendants  by  their 
agents,  whose  acts  have  been  approved  'and  ratified  by  the 
office,  immediately  declared  that  they  ^id  not  consider  the 
plaintiffs  as  insured  at  the  time  when  the  fire  happened; 
whereupon  no  further  steps  were  taken  by  the  plaintiffs,  and 
no  money  has  been  paid.  When  the  loss  happened,  the 
plaintiffs  had  not  paid  or  tendered  the  premium  for  another 
year.  The  question  for  the  opinion  of  the  Court  was, 
Whether  the  plaintiffs  were  entitled  to  recover?  If  they 
were  entitled,  the  verdict  to  stand ;  if  not,*  a  nonsuit  to  be 
entered. 
r  577  ]]  The  only  article  of  the  printed  proposals  particularly  re- 

ferred  to  in  the  argument  was  the  third,  as  follows :  ''  Qd 
bespeaking  policies,  all  persons  are  to  make  a  deposit  for  the 
policy^  stamp  duty,  and  mark;  and  shall  pay  the  premiom 
to  the  next  quarter-day,  and  from  thence  for  one  year  more 
at  least  i  and  shall^  as  long  as  the  managers  agree  to  accept 
the  same,  make  all  future  payments  annually  at  the  said 
office  within  15  days  after  the  day  limited  by  their  respec^ 
five  policies,  bpon  forfeiture  of  the  benefit  thereof;  and  no 
jnsprance  is  to  take  place  till  the  premium  be  actually  paid 
\>y  the  insured,  his,  her,  or  their  agent  or  agents.** 

This  case  was  argued  in    the   course    of  the  term  bj 
Michardson  for  the  plaintiffs,  and  Pitcairn  for  the  defend- 

ante: 
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^ntf:  and  the  only  qncstion  was.  How  far  the  adrertisement  ^  J  805. 
of  the  fire-office  set  forth  ia  the  case,  which  it  was  admitted  c*"""^ 
^as  intended  to  obviate  the  effect  of  the  opinion  of  the  ugaina 
Court  delivered  in  Turlcton  v.  Stainforth  (a)  varied  this  ^^^^' ' 
from  the  former  case,  supposing  such  advertisement  to  have 
been  inserted  as  a  new  term  in  the  printed  proposals  of  the 
office  i  The  material  circumstance  which  differed  the  two 
casesy  and  which  was  relied  on  by  the  counsel  for  the  fire- 
office  as  absolving  them  from  any  responsibility,  being  that 
the  insured  ba;ving  declined  paying  the  advanced  premium 
for  the  year  ensuing,  the  managers  of  the  fire-office  had  be* 
fore  the  end  of  the  year,  and  previous  to  the  loss  (which 
took  place  within  16  days  after  the  termination  of  the  year 
for  which  the  insurance  was  made)  given  notice  to  the  in- 
sured that  they  would  not  renew  the  insurance. 

Lord  ELLBNBoftouH,   C.  J*  now    delivered  jadgipent.      [  578  } 
After  stating  the  pleadings:  ^»-' 

This  question  arises  on  ihe  construction  of  the  advertise- 
ment published  by  the  Sun^Firt^Offiu^  on  the  lOth  Juljf^ 
1?94;  and  the  point  to  be  decided  is.  Whether  this  adver- 
tisement be  an  engagement  by  the  office  to  indemnify  all 
persons  who  may  insure  their  property  at  that  office  for  a 
year,  for  the  space  of  Id  days  after  the  determination  of  the 
period  of  their  insurance,  without  any  regard  to  an  intention 
of  continuing  the  insurance  f  or  whether  it  must  not  becon^  ^  ' 

sidered  as  having  relation  to  the  Sd  article  of  their  printed 
proposals,  and  as  being  to  be  construed  with  reference  to 
that  article)  The  terms  of  the  advertisement  being  general^ 
have  furnished  the  argument  tbat'^the  right  attached  as  sooa 
as  the  policy  was  effected ;  that  no  condition  being  men- 
tiotied  or  referred  to  in  the  advertisement,  the  right  doei 
not  depend  on  any  thing  ex  post  facto ;  and  ihat  it  must  b« 
understood,  not  as  an  extension  of  the  original  policy,  nor 
as  an  agreement  to  grant  a  new  policy,  which  should  have 
relation  back  to  the  determination  of  Che  old  policy,  but  as 
an  independent  and  absolute  agreement  to  indemnify  for  the 
fpace  of  16  days.    And  on  this  supposition  the  declaration 

is  framed,  by  which  it  is  alleged^  that  in  consideration  the 

• 

(«)  3  Term  Rsp.  €fj»  la  which  case  the  geoetsl  qvettioa  apon  tbt  en^  , 
ttoictton  pff  tMf  Miunoa  priattd  propoiaU  wai  (ollj  iHfaei. 

Gg4  plamtift  .   -^-^ 
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1805.        plaintiffs  wonld  insure  for  one  year,   the  office  undertook 
-""*"~        that  the  property  of  the  plaintiffs  should  be  considered  as 
agnimu       insured  for  15  days  beyond  the  time  of  the  expiration  of  the 
Jambs.       policy.    To  this  mode  of  construing  the  advertiftement  it  hai> 
been  objectedj  that  all  insurances  by  the  office  according  to 
the  first  article  of  the  printed  proposals  are  to  be  '^  by  poli* 
cies  signed  and  sealed  b^  three  or  more  of  the  trustees 
or  acting  managers^  aud  that  the  office  reyer  professed  lo 
insure  in  any  other  way  :  and  in  order  to  give  effect  to  this 
£  570  J      term  or  condition  on.  whicL  the  office  professes  to  insure, 
{hat  the  Court  ought  not  to  construe  the  advertisement  to  be 
an  engagement  independent  of  the  terms  and  stipulation 
contained  in  and  referred  to  b}*  the  policy^  if  by  iair  and 
reasonable  construction  it  may  be  referred  to  and  cuonecied 
with  the  policy.    The  mode  of  insuring  at  this  officej  both 
before  and    since   that  advetisement^  has  been  the   same, 
namely^  by  a  policy  under  seal,  referring  to  certain  printed 
proposals ;  by  the  2kl  article  of  wUich  it  is  provided,  that  all 
persons  bespeakiqg  policies  are   to  ni«ke  a  deposit  for  the 
policy,  &c.  and  to  pay  the  premium  to  the  next  quarter- 
day,  and  for  one  year  more  at  tlie  least ;  and  shall  *^  as  long 
as  the  managers  agree  to  accept  the  saa^e,  make  all  future 
payments  annually  at  the  office,  within  15  days  after  the  day 
limited  by  their  respective  policies,  upon  forfeiture  of  the 
benefit  thereof;"  and  that  no  insurance  should  take  place 
till  the  premium  was  actually  paid.    On  the  constroction  of 
a  similar  policy  in  the  case  ofTarUlof^  v»  Stainforth^  5  Ttrm 
Rtp.  695,  the  Court  held,  That  until  the  premium  were  paid) 
persons  who  had  insured  Were  not  protected  by  this  article 
during  the  15  days;  and  that  the  intention  of  iha parties,  as 
it  was  to  be  collected  from  the  policy  and  article^  was,  that 
the  policy  should  have  no  effect  until  the  premium  was  ' 
paid  ;  the  object  of  the  provision  being  to  avoid  the  expeuce 
of  new  stamps,  &c.    And  in  the  course  of  the  argumeot  in 
the  case  before  us,  it  has  been  admitted  that  the  advertise- 
ment was  published  in  consequence  of  that 'decision,  to 
obviate  doubts  which  had  arisen  on  acccount  of  it.    And  it 
is  in  effect  a  declaration  by  the  office,  that  though  the  legal 
construction  of  the  instruments  did  not  bind  them  to  make 
good  lofises  liappening  during  the  15  days,  unless  the  pre- 
mium were  jpreriously  paid^  yet  that  by  the  propofals  diey 

jneaoty 


IN  THB  FoRTY-FiFTH  Yeah  w  GEORGE  III.  MO 

meant,  and  their  intention  always  had  been  and  wasy  to  pro*        ^^^' 
tect  the  parties  during  the   Id  days^  though  a  loss  might      SALriif 
happen  belbire  the  payment  of  the  premioin  :  and  if  that  be       a^aiuH 
so,  there  can  be  no  question  Uit  tliat  the  advertisement  must  be         ^^*^ 
construed  with  reference  to  the  sirticle,  and  a9  if  the  article 
were  qualified  and  corrected  by.  the  advertisement.     The 
policy  refers  to  the  printed  proposals;   and  the  advertise* 
ment  must  either  have  the  effect  of  annulling  the  3d  article, 
or  of  varying  it,  if  they  cannot  wholly  stand  together;  of 
which  there  can  be  no  doubt;     and   that  the  true  way  of 
understanding  the  advertisement'  is  as  a  correction  of  the 
article,  and  not  as  a  substitution  of  a  new  provision  in  its 
place,  ^ will  appear  fr^m  this:— That  the  advertisement  doe«. 
not  merely  declare  how  persone  iiistired  shall  be  considered, 
but  bow  they  always  have  been  considered ;  which  must  ne* 
cessarily  refer  to  and  respect  the  engagements  the  office  had 
before  made,   that  is,  the   policies  and  ^proposals  iphich 
before  the  time  of  the  advertisement  had  been  executed 
and  published  by  the  office^     It  is  in  fact  a  declaration  on 
the  part  of  the  office  of  the  construction  they  at  that  time 
did,  and  always  before  had  put  lipon  their  own  instruments: 
it  is  no  substitution  of   a  new  engagement   different  from 
what  they  had  formerly  made,  in  the  place  of  such  former 
engagements— *but  an  exposition  of  the  sense  in  which  tl>e 
instruments  forming   those  engagements  bad  been  under- 
stood by  themselves,  and  were  to  be  understood  by  others. 
If  this  be  so,  it  brings   us   to  what  will  be  the  true  con- 
struction of  this  3d  article,  if  it  be  read  as  varied  by  the 
advertisement;    atid  if   so  varied,  it  would  stand  as  if  at 
the  end  of  the  article,  after  the  words   '^  no  insuarance  is 
to  take  place  till  the  piemUim  be  actually  paid  by  the  in- 
surer,'' &c.  there  had  been  added*this  sentence :— ^<  But  all 
persons  insured  at  this  office  by  policies  taken  out  for  one      f  581  1 
year,  or  fora  longer  term,  are  considered  by  the  managers 
as  insBfed  for  15  days  beyond  the  time  of  the  expiration  of 
their  policies:^  the  effect  of  which  would  be  to  confine  the 
words    '^  no  insurance  ill  to  take  place  till  the  premium  be 
actually  paid*'  (on  which  the  Court  relied  in  Tarletim  t. 
Siainfortk)  to  the  premium  to  be  paid  on  the  original  effect* 
ing  of  the  policy,  and  to  leave  the  article,  as  to  the  con^ 
tinuance  of  the  insurance,  just  as  if  nothing  had  been 

said 
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liB05.        raid  in  it  as  to  the  trme  when  the  insarafnce  was  to  take 
sIiLTtif       P'«cc.     Suppose  then  the  article  to  be  thus  altered,  it  will 
mgainu       fttil  contaiti  the  claaseof  option  in  the  managers  toiecene 
Jkmn.       ij,^  preniiora,  which,  thoogh  it  cannot  be  exercised  doriog 
the  15  days,  within  which  the  assnred  may  renew  bis  as* 
surance,  so  as  to  lease  the  assured  liable  to  a  loss  within  that 
period^  as  that  woald  make  the  advertisement  perfectly  nu- 
gatory ;  for  ii  would  be  in  effect  saying  that  they  should  be 
ibsured  or  not^  according  as  the  office  should  think  fit  to 
accept  or  refuse  the  premium  for  another  year  :  yet  as  the 
option' was  most  unquestionably  intended  lo  enable  the  office 
to  determine  the  insurance,  and  to  retain  to  th^m  the  power  of 
yefosing  to  renew  it  for  another  year,  what  is  there,  in  case  of 
their  baTing  made  their  option  not  to  renew  the-  assurance, 
which  entitles  an  assured  to> an  indemnity  for  the  l^days, 
who  is  in  no  condition  to  renew  his  insurance  ?    The  office 
bad  the  power  at  any  time  during  the  year,  of  saying  to  the 
assured,  we  will  not  coiftract  with:you  again;  we  will  not 
receive  from  you  the  premium  for  another  year ;  and  by 
such  declaiationj  the  object  would  cease  lor  wbicfa  the  15 
days  were  allowed;  and  as  no  premium  would  be  in  such 
case  to  be  received,  no  indemnity  conU  be  claimed  in  re- 
spect of  it.    The  consideration  of  the  indemnity  during  the 
[  582  }      15  days,  is  the  premium  which  may  be  paid-  within  that 
period ;  but  when  that  cannot  be  any  longer  looked  to,  or 
expected,  the  right  to  the  indemnity  must  determine  also. 
The  effisct  of  the  3d  article  and  advertisement  are  to  give 
the  parties  an  option  for  13  days,  to  continue  the  contract 
or  not;  with  this  advantage  on  the  part  of  the  assured,  that 
if  a  loss  should  happen  during  the  l5  days,  though  he  have 
not  paid  his  premium,  the  office  shall  not  after  such  loss 
determine  the  contract ;  but  that  it  shall  be  con»dered  as  if 
it  bad  been  renewed :  but  this  does  not  deprive  them  of  the 
power  of  determining  the  contract  at  the  end  of  the  term, 
by  making  their  option  within  a  reasonable  time  before  tbeend 
of  the  period  for  which  the  insurance  was^made.     Where  the 
premium  is  received,  the  effect  of  it  is  to  give  the  assured  an 
assurance  for  another  year,  to  be  computed  from  the  expira* 
tion.  of  the  first  policy,  and  not  from  the  expimtion  of  the 
fpUowing  15  days,  which  would  be  the  case  if  the  argument  of 

the 
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the  plaintiiSi' counsel  were  well  founded^  that  the  interval  of  l*05- 
the  15  days  is  not  comprized  in  the  policy :  if  that  were  so,  slwir 
a  new  policy  and  new  stamps  would  be  necesary  ;  whereas  againu 
according  to  the  present  policy,  regard  being  had  to  its  ^•♦^■•' 
relation  to  the  printed  proposals,  it  is  an  insurance  for  one 
year,  and  for  so  long  as  the  parties  please,  provided  the 
fissured  pay  the  annual  premium  within  1^  days  of  the 
expiration  of  each  year;  with  a  restriction  of  the  ofice 
alone  from  determining  the  policy  after  the  year  during 
JSdays  of  the  following  year,  in  case  a  loss  should  happea 
during  that  period ;  and  .^n  this  head  the  argument  used 
by  the  defendants*  counsel  from  the  annual  duty  on  in- 
surances, has  weight  to  shew  that  the  undej standing  of 
the  parties  was  not  that /or  the  l5  days  there  should  be  an 
4ib$olute  indemnity ;  as  in  such  case  the  duty  would  have 
been  paid  for  that  fractional  part;  from  the  non-payment  r  513  1 
of  which  the  assured  could  not  but  conclude  that  bis 
assurance  was  not  meant  to  be  an  absolute  unconditional 
assurance  for  more  than  a  year,  and  such  as  the  office  had 
no  power  to  determine  until  J 5  days  after  the  yearns  end* 
Under  this  view  of  the  question,  it  will  not  be  necessary 
to  say  whether  an  insurance  can  be  made  by  parol  against 
the  perils  insured  against  by  this  policy :  and  as  in  this 
case  there  has  been  a  determination  of  the  contract  by 
the  plaintiffs  having  informed  the  office  that  they  would 
not  give  the  increased  premium  demanded  by  them  for 
another  year^  the^e  inust  be  Judgment  for  th^  deq 
fendaqt9« 


The 
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Mondm!^  Thc  KiNG  agoimt  Tbe  Hon.  Robt.  Johnson. 

Every  plea  to  HpHIS  was  an  indictmeDt^  found  by  the  graod  jary  of  the 
©fthe^Mt^  county  of  Afirfd/dfx  against  the  defendant,  one  of  the 
•vchttogive  Judgeg  of  the  Court  of  Coa^ moo  Pleas  in  Inland,  cbargldg 
Court  by  which  him  With  having,  and.having  caused  to  be  wriuen,  published, 
b^tr^I*'""^  and  printed,  at  WeitmiuUer,  in  the  county  of  Middlesex,  a 
TbcrfTore,  it ii  certain  )ibel,  therein  set  forth;  \>hich  publication  wa« 
for  TiiluYe  ef  alleged,,  in  the  prefatory  part  o£  the  indictment,  to  have 
Ireland,  charg-   j^^^  rnade  with  intent  to  incite  the  kins*s  subjects  to  hatred 

cd  wuh  the  .         ,       ,     .    .  •  c  i 

pibUcatiooof  A  and  dislike  of  his  majesty  s  admmistratton  of  government  in 
!w,\o  S^  to  this  kingdo^n,  and  to  cause  « it  to  be  believed  that  the  people 
the  jniisdirtion  ^f  that  part  of  the  U.  K.  of  G.  jB.  and  /.  called  Irelandy 

of  A    J^  that 

ircUad  before  were  oppressed  and  injured  by  the  king^s  government  of  the 
*^*'^b*u»  ^^^^  P""^^  of  the  U.  K.  and  to  defame  and  vilify  the  persons 
own  lavs,  and  employed  by  the  king  in  thevadministration  of  thegovernment 
^cJla^Bir'  of  the  said  part  of  the  U.  K.and  especwily  tlie  Right  Hon. 
taniy  and  that  Philip  Ent\  of  Hardwickc,  I^ieutenant- General  and  Gover- 
it  yet  governed  Bor-General  of  the  said  part  of  the  U.  K.  and  the  Kight 

^yitsownlawf,  jj^  j^^^  jLo^d  RedesdaU,  the  king's  Lord  Chancellor,  &c. 

Ac*  SDd  that  '  o 

there  aiwayi  .  of  the  said  part  of  the  U.   K.    There  were  other  counts 

iiow%^^wu  charging  an  intention  to  defame  the  same  and  other  public 

and  jarisdie-  characters  in  Ireland^  in  other  libels.    . 

Sustjo^from"  '  To  this  indictment  the  defendant  put  in  the  following 

«r  *"  Mt^*  P^**  ^  *'^  jurisdiction  of  the  Court ;    and  now  the  said 

Ibr  the  trial  of  Robert  Johnson  in  his  own  proper  person  comes,  and  having 

connStted  bv  heard  the  indictment  aforesaid  read,  and  protesting  that  lie 

the  Datives  ig  not  guilty  of  the  premises  charged  in  tlie  said  indictment, 

and  that  the    '  ^r  of  any  part  thereof,  for  plea,  nevertheless^  saith,  that  he 

defendant  if  a  ousht  not  to  be  compelled  to  answer  to  the  said  iodictmeot. 
iiatiTe  of  and  °  ■  .  ^^  i 

wai  resident  in  because  he  saith  that  the  kingdom  of /rr/^tM J,  before  and 

tim^of  t?e^r-  ""^'^  'he  time  of  the  union  of  the  two  kingdoms  of  Great 
fence  aUcn^ed,  Britain  and  Ireland^  was  regulated  and  governed  by  the 
■object-matter    proper  laws  and  statutes  of  the  kingdom  of  Ireland^  and  not 

of  the  supposed  bv  the  laws  or  statutes  of  the  kinifdom  oi  Great  Britain*  or 
libel  related  to     -^  . 

things  in  Ire- 
land; for  the  otijectlnn,  if  any*  goia4?  to  the  total  want  of  Jurisdiction  in  any  of  the  Conrts  of 
this  part  of  the  kingdom  to  try  the  defendant  for  such  an  otfence,  it  should  either  be  taken 
advantage  of  by  a  plea  in  bar  or  by  evidence  under  the  general  issne. 

Besides  the  common  four-day  rule  on  a  defendant  in  misdemeanor  to  join  in  demurrer  to  his 
plea,  there  mnst  be  a  peremptory  role,  giving  him  a  certain  day  ia  the  discretioB  of  the  Coort; 
without  which  judgaeat  cannot  be  ligoed  agaiaat  him. 

•  [  584  j  .  by 
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bj  the  laws  or  statutes  of  England ;  and  that  evei  since  the        180i. 
union  of  the  two  kingdoms,  that  part  of  the  said  united      "|»h7]Kiif» 
kingdom  of  G.  B.  and  /•  called  Irelandj  hath  been  and  yet       ^ahut 
is  governed  and  regulated  by  the  proper  laws  and  statutes      T^  Hon. 
of  that  part  of  the  said  U.  K.  called  Ireland,  and  not  by  the     Jommmw. 
laws  or  statutes  of  that  part  of  the  said  U.  K.  called  G.  £•  or  by 
the  laws  or  statutes  of  England  :  And  the  said  Robt.  Johmon 
furthersaith,  that  in  the  ^aid  kiogdom  of  Ireland,  before  the 
said  union,  and  in  that  pait  of  ttie  said  U*  K.  called  Ireland      [r  5S5  ] 
since  the  said  union,  therealways  have  been  and  now  are  courts 
and  jurisdictions  therein  being  and  thereto  beldnging^  distinct 
from  the  courts  and  jurisdictions  of  G.  B.  or  of  England,  or 
of  any  part  thereof,  and  competent  and  sufficient  for  the 
trial  of  all  offences  committed  by  the  natives  or  inhabitants 
oi Ireland  during  the  time  of  their  respective  residence  and 
commorancy  in  Ireland:  And  the  said  i2.  •JoAnsoii  further 
saith)  that  he  was  born  within  Ireland  aforesaid,  and  out  of 
Great  Britain,  and  before  the  said  unictQ  (to  wit)  on  the  ist 
of  October y  1752  (to  wit)  at  Tf^estminster^  in  the  county  of  * 
Middlesex;  and  that  he  the  said  R.  Johnson^  on  the  1st  of 
Nov.  180^,  and  thenceforth  contiuuaily,  and  until;  at,  and 
after  the  time  of  presenting  the  said   indictment   by  the 
jurors  aforesaid,  in  form  aforesaid  presented  (to  wit)  until 
and  upon  the  SIst  of  May,  180.5,  was  resident  iind  commo-  ' 

rant  within  that  part  of  the  snid  U.  K.  called  Ireland,  and 
not  elsewhere  ;  and  that  the  writings  by  the  said  indictment, 
called  Libels,  and' in  the  said  indictment  mentioned,  are  of 
.and  concerning  certain  matters  and  things.which  took  place 
in  Ireland  after  the  said  ist  of  JVov.  J802  (to  wit)  on  the 
S3d  of  July,  1803,  and  subsequent  thereto;  and  that  the 
composiEi{g[,  writings  publishing,  and  printing  the  said  writ- 
ings by  the  said  indictment,  called  Libels,  and  causing  the 
same  to  b^  composed,  written,  published,  and  printed  in  and 
by  the  said  indictment  alleged  and  mentioned,  and  the  com- 
mitting of  all  the  supposed  offences  therein  mentioned,  took 
place,  and  were  after  the  said  1st  of  Nov.  1803,  and  while 
he  the  said  R.  Johnton  was  so  resident  and  commorant  in 
Ireland  aforesaid,  and  not  elsewhere  (to  wit)  on  the  1st  of 
January,  1804  (to  Wit)  at  Westminsler  aforesaid,  in  the  coun- 
^  ty  of  Middlesex  aforesaid ;  and  this  he  is  ready  to  verify : 
To  this  there  was  a  general  demurrer.* 
And  on  Tuesday  the  25th  ofJune^  The  AHqrney-General     [  5^6  ] 

moved 
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I805u        moTed  the  Court  for  a  peremptory  rale  on  the  defendant  to 
«lJ^^V      join  in  demurrer  on  the  morrow  ;  the  osoal  foar-day  rule  to 
mgtUui      join  in  demurrer  having  expired  on  Saturday  the  SSd^  and 
The  Hon.      ||jg  intervening  Monday  being  a  dies  nonjnrid.     He  stated^ 
jMwtov.      That  the  indictment  had  been  found  in  Michatlmat  term 
last^  and  no  plea  put  in  nntil  this  term,  when  the  above  plea 
to  the  jurisdiction  of  the  Court  was  pleaded  as  of  the  last 
term :  and  that  the  object  of  his  motion  was  to  have  the 
demurrer  argued  on  Saturday  next,  the  last  crown  paper- 
day  in  the  term*    That  according  to  the  practice  on  the 
civil  side  (a),  the  plaintiff  may  enter  the  joinder  in  demur* 
rer  for  the^defendant>  without  giving  him  any  rule  to  join  in 
demurrer :  and  though  by  the  rule  of  Court  of  TWit.  1  Geo.  2 
(h\  by  wfiich  that  practice  is  regulated^  if  there  be  no  joinder  in 
demurrer  by  the  time  the  rule  (c)  for  pleading  is  out,  the 
plaintiff  may  sign  judgment^  still  the  piactice  on  the  crown 
side  of  the  Court  has  been  not  to  enter  Op  judgment  with- 
out giving  a  peremptory  rule  to  join  in  demurrer  within  such 
time  as  the  Court  shall  direct.   This  appears  from  an  ancient 
book  in  the  Crown«office  by  Sir  Simon  Harcourt,  formerly 
master  of  that  office,  where  is  this  entry :  — Post  rrga/am 
peremptoriam  quatuor  dit$  ad  placitandum  non  dc  recto  sedex 
gratia  ;  curia  semper  existens  inter,rogata  quando  dies  appunc'^ 
tuaturut  curimplaceti    And  he  mentioned  as  instances  of 
r  587  ]      «och  peremptory  rules  given,    The  King  v.  JViitiams  fa), 
where  the  Attorney-General  having  demurrer  to  a  plea  to  the 
jurisdiction,  pleaded  to  an  information  for  a  libel ;  and  the  de^ 
fendant  being  in  court,  it  whs  insisted  that  he  should  join  in 
demurrer  instanter  (i) ;  but  the  Court  gave  two  rules  for  join- 
ing 

(a)  a  Tidd*t  Pract.  649,  id  edit. 
.  (b)  Rulef  and  Ordertof  K.  B,  p.  94,  edit,  or  1755. 

(c)  By  the  practice  or  the  Crown-office  there  are  two  roar-day  mlei  prcD 
to  briof  a  dereodant  io  to  plead,  and  then  a  peremptory  rule  It  moved  for, 
(ivinfT,  in  town  prosecutions,  the  morrow ;  ia  country  protecatioas,  ten  days 
to  plead.  In  lobsequent  «ta|^s  of  pleadiojr^  only  one  four-da j  rule  is  xivrn. 
mod  tbeq  »  peremptory  rale  moved  for,  which  is  in  i^oerat  drawa  up  for 
foar  dtys  more;  but  in  vacation  it  is  considered  thai  such  peremptory  nile  U 
aot  necessary. 

(d)  This  was  an  ioformation  for  a  libel  filed  in  the  latter  end  of  the  rei|:a 
of  Car.  2,  airainst  the  defendant,  Spe;iker  of  the  House  of  Commons,  wbo 
i|i  such  bad  licensed,  by  order  of  the  Uonje,  the  publication  or  Dan|;er<leld*s 
Narrative,  on  which  aoaonot  he  pleaded  to  the  jurisdiction  of  the  Court;  to 
which  plea  the  Attorney-General  demurred;  and  on  the  firtf  opening  of  the 
case,  judi^ment  of  respondeoM  ouster  was  |:iven:  and  finally  the  defeadaot  was 
fined  10,000 1.  K.  X  Jac.  t.    Skin.  117,  Comb.  iS,  aod  2  Show.  471. 

(e)  This  is  said  la  m^an  within  24  honrs,  i  Tidd^f  Pract.  508,-  3d  edif. 
which  cites  Pryce  «.  H^di^son,  £.  35  Geo.  3.  Serf  quttrt  bf  whom  this  ac- 
nonnt  of  lio^rs  it  ^  b«  kept  t  and  whether  t  a  fteater,  ag  appUtd  to  the  sabjfct- 

aaiur. 
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log  in  demurrer,  and  then  a  peremptory  rule;  after  which, 
tliej  said,  if  th^  defendant  did  not  join  in  demurrer^  they 
would  give  judgment ;  and  the  general  practice  in  t^is  re- 
spect, as  reported  by  the  same  master  in  JLayer^s  case  (c), 
*'  That  in  prosecutions  for  misdemeanors  two  four-day  rules 
to  plead  are  given,  ^and  a  peremptory  rule  moved  for;  and 
then,  if  there  be  a  demurrer^  one  four-day  rule  to  join  in 
demuner  is  given,  and  a  peremptory  rule  moved  for:  but 
that  in  capital  cases  (as  that  was)  there  is  no  rule  given 
either  to  plead  or  join  in  demurrer^  the  prisoner  being  ob- 
liged in  ali  cases  to  answer  immediately/'  He  also  referred 
t6  two  other  precedents  from  l^e  Crown«office,  the  one  Rem 
X.  JRjfder,  8  Geo.  %  where,  after  the  common  rule  was  out^ 
a  rale  was  given  for  the  defendant  to  join  in  demurrer  per- 
emptorily on  the  morrow :  and  JZec  v.  Broughton,  Trin,  28 
Cto.  <2y  where  a  rule  was  given  on  the  defendant  to  join  in 
demurrer  on  the  Friday^  and  a  peremptory  rule  on  the  Mon^ 
day  following.  On  these  precedents  The  Court  now  gave 
the  rule  required:  —  *^  That  unless  the  defendant  should  per- 
emptorily join  in  demurrer  on  the  morrow,  jidgment  should 
be  entered  for  the  king." 

On  Saturday  the  ^th,  the  demurrer  was  argued. 
Abbott^  in  support  of  the  demurrer.     The  rule  is,  laid 
down  in  1  Doct.  Plac,  334,  and  Mostyn  v.  Fabriga%  {a), 
^'  That  in  every  plea  to  the  jurisdiction ,  the  party  must  state 
another  jurisdiction  ;  as  if  an  action  were  brought  here  for  a 
matter  arising  in  fVaks,  in  order  to  bar  the  remedy  sought  ia 
this  court,  th^  party  must  shew  the  jurisdiction  of  the  court 
of  Wales :  and  in  every  case  to  repel  the  jurisdiction  of  the 
king's  court  he  must  shew  a  more  proper  and  more  sufficient 
jurisdiction ;   for  if  there  be  no  other  mode  of  trial,  that 
alone  will  give  the   king's  courts  a  jurisdiction."    Then, 
if  lEhere  be  no  other  court  shewn  competent  to  take  cog- 
nizance of  the  offence  imputed  to  the  defendant  in  this 
case,  it  follows  that  this   court    must.     Now,    bere  the 
offence  imputed  being  the  publication  of  a  libel  in  Middlc" 
iex,  it  is   no  answer  to    shew   that  the    defendant   is    an 
Irishman^  and  that  .there  are  courts  of  justice  in  Ireland 
which   have  jnrisdiction  of  the  matter  of  libel ;  for  they 

J 

natter,  maj  n«t  more  easily  be  takes  to  mean  before  the  rising  of  the  Court* 
where  the  act  it  to  be  done  Id  Court  ?  or  before  the  fihuttiog  of  the  office  on 
IMe  lamt  ni|;ht  when  ^e  act  is  to  tse  done  there  ? 

(c)  i  State  Tr.  i^i.  .  (b)  Cowd.  171. 

could 
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1805.        could  not  take  cogoizance  of  a  libel  published  in  lliddltux 
TktKiv     ^^o^^'ftl*©"*" jurisdiction.    There  are  three  classes  of  objec- 
agmfmt       tions  to  the  jurisdiction  of  the  court ;  1st,  To  the  subject- 
''r'm^"      matter  of  the  suit,  as  in  tlie  case  of  land  hoWen  in  ancient 
JoaifMN.      demesne.    2d,  Where  the  subject-matter  arises  oat  of  the 
ordinary  jurisdiction  of  the  court;  as  in  case  of  charters 
creating  exclusif e  local  jurisdictions  with  a  ne  intramtant 
claose.    These  two  classes  are  out  of  the  question.    The  Sd 
[  5S9  ]      class  goes  to  the  person  of  the  defendant;  the  usual  instance 
of  which  is  in  the  case  of  officers  of  the  superior  courts  viho 
are  privileged  to  be  sued  in  thair  own  courts.    The  defend- 
ant by  his  plea  sets  up  a  new  claim  of  {personal  privilege,  as 
a  resident  subject  at  the  tini^e  of  the  offence  committed  of 
that  part  of  the  U.  E.  called  Ireland^  which  he  alleges  to 
have  been  an  independent  kingdom  before  the  union,  and 
governed  still  by  its  own  peculiar  laws,  and  having  its  own 
distinct  and  independent  courts  of  jui(tice,  competent  to  the 
trial  of  all  offences  committed  by  its  inhabitants ;  bnt  what- 
ever  may  have  been  the  case  before  the  union  (though  there 
would  have  been  no  difficulty  in  deciding  that  question)  at 
least  since  the  union  every  subjett  of  Ireland  is  not  merely 
a  subjeetof  the  king,  but  of  the  crown  of  this  realm  (a). 
Thisy  therefore^  is  the  case  of  a  subject  sending  a  libel  from 
one  part  of  the  reahn  to  be  published  in  another  part :  and 
and  at  this  day  at  >  least  there  is  no  difference  between  the 
present  case  and  that  of  a  subject  sending  a  libel  from  one 
county  in  England  to  be  published  in  anoth^.    As  if  an 
inhabitant  of  Bristol^  which  has  an  exclosive  jurisdiction^ 
were* to  send  a  libel  into  Middlesex ^  and  publish  it  there^  it 
could  not  be  doubted  but  that  be  would  be  trial^Je  in  Middle* 
sex,  and  could  not  plead  a  similar  plea  to  the  jurisdiction* 
The  plea  amounts  in  effect  to  co  more  than  an  aUbi;  the 
defendant  says  that  he  cannot  be  guilty  of  publishing  the 
libel  in  Middlesex j  because  he  was  at  ^  that  time  in  Ireland  i 
but  that  cannot  make  a  difference;  for  in   misdemeaoor 
where  all  are  principals^  the  rule  applies  quifacitper  alium 
[  590  1     f^^^^  P^^  ^^  C^)  '  besides,  if  that  were  a  good  defence,  it  would 
.    avail  him  under  tlie  general  issue^  and  the  plea  would  be 

(a)  Lord  Hale  say*:.  That  Iretand,  the  blei  of  Mai^  Jeneyv  Ac.  tboufh  sot 
nitfala  the  realm  of  EoprUody  arc  pared  of  the  domuiions  of  Uic  CfWB  of 
Bni^aod.     f  Hale's  P.  C.  i%$,  k,  317. 

(6)  Vide  Rex.  i*.  Tgtchla,  5  St.  Tr.  538,  and  Rex.  v.  BflMletoii,  BaiL 
|l«  P.  $,  uiusins  a  ihii»g  S»  to  MiaiaA  ia  UmioBp  it  a  pablteatioa  there. 

bad 
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bad  on  that  account,  as  amounting  only  to  the  general  issue ;         1805. 
but  the  defendant  need  not  have  been  at  the^  time  ot  the      TheK^«« 
offence  committed  in  the  county  where  the  trial  is  afterwards       agamt 
had.     A%  in  the  case  of  conspiracy,  in  Rex  ▼.  Bowes  and      ^^^JJ^"? 
Others  (fl),  where  the  acts  of  some  of  the  conspirators  were      j^Hitsoir. 
iti  Middlesex^  the  trial  was  had  there»  though  tlie  acts  of 
others  of  the  conspirators  indicted  at  the  same  time  were 
wholly  confined  to  ff^ther  counties.     So  in  Rtx  v.  Brisac 
and  Scolt  (fi),  which  was  an  information  for  a  conspiracy 
between  the  captain  and  purser  of  a  man  of  war^  for  plan- 
ning and  fabricating  false  vopchers  of  payments  on  account, 
in  o/der  to  cheat  the  crown  ;  they  were  indicted  in  Middle* 
seXj  where  such  false  vouchers  were  delivered  fur  payment 
by  innocent  holders^  which  were,  therefore^  considered  as 
the  defendants'  own  acts,  although  the  only  acts  proved  to 
have  been  done  by  themselves  personally  in  pursuance  of 
the  conspiracy,  were  either  on  the  high  seas,  or  at  Lerwick,  ia 
the  isle  of  Shetland.    Of  the  like  nature  was  the  case  of  one 
Munton,  who  was  a  government  storekeeper  in  Antigua^ 
and  while  resident  there,  transmitted  false  vouchers  to  his 
agent  in  London,  which  were  by  such  agent  delivered  at  the 
Custom-house  in  London ;  for  which  Munton  was  indicted 
and  convicted  at  the  sittings  after  Michaelmas  term  1793* 
Upon  the  same  principle,  where  one  employs  an  idiot  or 
lonatic,  who  are  themselves  unconscious  instruments  of  the 
crime  to  murder  another,— the  procurer,  though  absent  at 
the  time  of  the  act  done,  is  a  principal  (c).     He  concluded 
with  referring  to^what  had  been  said  by  Mr.  Baron  M^Leland 
in  the  Court  of  Exchequer  in  Ireland  {a)  npon  the  return  to 
the  vini  oi  habeas  corpus  %\x^A  out  there  by  the  defendant      [  ^'1  J 
upon  his  arrest  for  this  offence.     ^*  It  has  been  urged  by 
the  prisoner's  counsel,  that  the  prisoner  cannbt  be  tried  in 
England  on  the  indictment,  and  should,  therefore,  be  now 
discharged,  idasmuch,  say  they,  as  he  is  not  amenable  to 
the  laws  of  England  for  an  act  done  there  by  his  influence 

(«)  la  1787,  cited  fa  Rex  «.  Briiae  aind  Scott,  4  East,  t^x, 

!•)  11^.  164.  (c)  I  Hale*f  P.  C.  431. 

(lO  This  wai  OB  the  fth  of  Feb.  1I05 ;  and  is  to  be  fannd  ia  a  pabliostioil, 
entitled  **  A  Report  of  Prooeedioct  in  the  Court  of  Eoxchequer  in  f  reland 
in  the  Cftie  of  the  Hon.  Mr.  Jnttice  Jotefoi,  bj  Mr.  Snenoa,  Dublin, 
ilos." 

Vol.  VI  Hh  -  and 
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IB05.       and  procurement  while  he  resided  in  IrtUnd.    Thit  post* 
TheK^K©     **^°  ^  ^^  absurd  to  be  combated  :it  would  let  at  nongbt 
MgtinMt       tbe  principles  and  ties  which  bind  ibe  two  conatries  toge- 
The  Hon.     ||,^r,  and  would  hold  out  the  greatest  encoorageaient  lo 
J«avgoii.      crimes  by  the  impunity  it  would  afford.    -No.  autboritj  hai 
been  quoted  in  support  of  it ;  and  I  conceive  that  I  ihould 
ill  discharge  the  duties  Af  my  office  if  I  yielded  to  the  confi- 
dent assertion  of  such  a  principle  :***a  principle  which  if  acted 
upon^  would  go  little  short  of  separating  the « two  coootries. 
I  Will  only  say  this,  that  every  subject  of  the  empire  is 
bound  by  his  allegiance  to  the  crown  to  obey  the  laws  of 
the  empire:  he  is  bound  not  to  infringe  the  lawsofaijy 
part  of  it,  either  by  actually  committing  an  illegal  act,  or 
procuring  it  to  be  done  in  any  pitrt  of  theem|f  be  do 

so^  he  acts  at  bis  peril,  and  must  answer  for  it/* 

jRichardson,  contra.  The  principle  applicable  to  persons 
natives  of  the  same  country,  and  living  under  the  same  joris- 
diction  and  laws,  does  not  apply  tp  the  natives  of  di&reat 
countries  amenable  to  different  jurisdictions  and  laws.  To 
^  592  J  enable  any  court  to  take  cognizance  of  an  oflSence,  the  act 
'  must  notonly  be  done  locally  within  the  jurisdictiouibuttbe 
actor  must  be  bound  by  the  law  which  constitutes  tbe  of- 
fence. The  defendant  then  being  a  native  IriikmoB,  and 
living  at  the  time  of  the  publicirt,ion  in  question  ia  Ireland, 
which  has  distinct  laws  of  its. own,  was  not  houadby  the 
law  of  England^  though  both  countries  owe, allegiance  to 
the  same  king.  First,  taking  the  case  upon  the  general 
ground^  as  if  England  and  Ireland  had  been  wholly  foreign 
to  each  other.  The  laws  of  a  separate  state  are  only  faiod* 
ing  upon  the  proper  subjects  of  that  state;  and  though  a 
foreigner  residing  in  England  owe  a  temporary  allegiance 
to  the  king  during  his  residence,  that  is  founded  on  as 
implied  contract  whereby  he  submits  himself  to  the  lavs  of 
the  state,  in  return  for  the  protection  afforded  him  bj  the 
same  laws.  Tbe  civil  law  which  binds  the  subject  of  each' 
particular  state,  is  distinguished  from  natural  law,  which 
.  binds  all  mankind.  JtutiniarCt  Inst.  lib.  1,  fii:  2,  f.  1  (<i); 
and  the  maxim  Ncn^  potui  cxuere  patriam,  applies  onij  t^ 
Ihe  proper  state  of  which  a  man  Is  born  a  subject,  aod  ts 

■ 

(a)  Tide  Poffind.  L.  off  N.  aad  K.  b.  a,  c  s*  ■•  S|. 
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which  he  owes  a  natural  allegiance  ;  but  local  allegiance  is 
^ae  from  a  stranger  onlj  while  he,  resides  in  a  foreign  state, 
hnd  ceased  as  soon  as  be  withdraws  (a).  .  I  Elac.  Com. 
t.  10.  In  CalvMs  case  (b)  the  rule  is  given  protcctio  trabit 
$Mbjeetionem,  etjuh^ectio  prottctioncm.  Therefore^  even  the 
pnscnce  of  a  stranger  in  a  qoantryy  if  not  under  the  express 
or  implied  protection  of  its  laws,  will  not  subject  him  to 
their  constraint;  as  in  Perkin  WarbccK^  case  (d),  who  being 
on  alien  bom^  and  inradiog  the  kingdom  with  an  army  to 
claim  tht  erown,  under  pretence  of  being  a  son  of  Edward 
the  Fourth ;  and  being  taken  prisoner,  was  deemed  not 
punishable  by  the  common  law.  In  Moliere\  case,  indeed, 
which  was  that  of  a  French  prisoner  of  war  indicted  capi- 
tally for  privately  stealing  in  a  shop  to  the  value  of  20/. ; 
whom  Mr.  Justice  FotUr  directed  to  be  acquitted  of  the 
capital  part  of  the  charge,  9pd  found  guilty  of  the  simple 
larceny  to  the  value  laid  in  the  indictment;  a  distinction 
seems  to  have  been  taken  between  mala  prohibita  and  mata 
ittse.  [Lord  ElUnborough^  €•  J.  Tiiat  case  must  not  be 
considered  as  having  tlie  assent  of  the  Court.  For  my  own 
part)  I  could  never  see  the  distinction  between  convicting 
the  prisoDer  of  larceny  at  common  li)w  and  of  aggravated 
larceny  by  the  statute :  if  liable  to  answer  for  the  one,  he 
must  have  been  liable  also  for  the  other*  Grose^  J.  as^sented 
to  that  opinion*]  It  should  rather  seem,  upon  general  prin- 
ciples, that  a  prisoner  of  war,  being  brought  into  the  king- 
dom and  confined  here  against  his  will,  was, not  bound  at  all 
bjthe  li^wBof  the  country ;  but,  at  any  rare,  if  theie  be  any 
anch  distinctioni  it  must  be  admitted  that  th6  offence  of  libel 
is  at  much  of  positive  institution  as  any  which  can  be  named. 
On  the  other  tiand,  it  has  always  been  considered  that  a  sub- 
ject of  this  country  is  not  bound  by  the  revenue  laws  of  a 
foreign  state,  but  may  enforce  in  England  contracts  made 
hi  breach  of  them  (a) ;  and  by  a  reciprocal  rule,  though 
the  exportation  of  wool  be  by  stat.  13  and  14  Car,  2,  c.  18^ 
fl.  11,  declared  a  public  nuisance,  for  which  a  subject  of  Eng* 
land  would  be  indictable,  yet  if  done  by  the  order  of  a 
foreigner  residing  aSroad,  he  would  not  be  amenable  to  trial 


1805. 
The  Ki  ]f ff 
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(«)  Vide  Fo«t,  Cr.  L.  185.  (i)  7  Rep.  «;.  d.  (c)  lb.  6,  ». 

(d)  Planche  v.  Fictcher»  Doagl.  251,  and  Lever  v,  Fletcher,  in  1780,  cor. 
Lord  Hasffitt'i,  C.  J.    Park's  lofnr.  269,  itt  edtf. 
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180«.        here,  though  he  should  afterwards  come  to  this  <^untry. 
r^  ^     SecoDdly^  It  does  not  differ  the  case  that  England  and  Ire 
^gmtmH       l^^d  are  under  the  same  sovereign,  or  that  they  have  adopiea 
Tbe  Hob.     the  *  sam6  system  of  common  l«tw.    It  is  douhtfal  at  what 
JoBvtoir.      period  and  by  what  authority  the  common  law  was  first 
•  L  594  ]     adopted  in  Ireland  in  the  place  of  the  Brchon  law,  which 
formerly  prevailed  there :  Lord  Coke  (a)  refers  its  adoption 
to  the  time  of  King  JoAii,  dc  communi  omni  de  Hibernia  con^ 
tensu ;  Lord  C,  J-  Faughan  (6),  however^  thinks  that  Lord 
Coke  is  mistaken,  and  that  there  was  no  consent  of  any 
Jrisi  parliament,  but  that  it  was  imposed  by  conquest  be- 
*     fore,  by  Henry  II.  as  appears  in  Calvin's  case  (c);  where  it 
•  is  al90  said  that  the  king  may  change  the  laws  ot  a  con- 
quered kingdom  ;  but  that  until  such  change,  the  ancient 
laws  remain.     At  all  events,  however,  the  law,  when  adopt- 
ed, became  and  was  in  force  there  as  the  comraoa  law  of 
Ireland^  and  not  of  Englan4'>     It  may,  indeed,  be  said,  that 
Ireland  was  for  a  long  time  a  dependent  kingdom,  and  that 
in  fact  this  country  legislated  for  it,  particularly  while  the 
Stat.  6  Geo.  I,  c.  5,  was  in  force;  but  that  was  repealed  by 
the  act  of  the  22  Ceo,  3,  c.  53;  and.  the  stat.  23  Geo,  3, 
€'  28,  made  the  niatter  still  clearer  by  an  express  renuncia- 
tion of  the  legislative  and  appellant  jurisdiction  of  this  coun- 
try over  Ireland.     Before  the  uuiony  therefore,  with  Ire^ 
landy  that  kingdom  stood  in  the  SHme  relation  to  England  as 
Scotland  did  after  the  accession  of  James  i«  and  before  the 
vnion  in  the  time  of  Queen  Anne.    The  Irish  Union  has 
since  strengthened  the  argument ;  for  the  two  legislatures 
treated  with  each  other  upon  the  footing  of  .perfiect  equality; 
and  both  then  became  extinct  and  gave  birth  to  a  new  legis- 
lature,'compounded  of  the  two  :  and  by  the  8th  article  (d) 
*[  all  the  laws  in  force  at  the  time  of  the  union,  and  all  the 
courts  of  civil  and  ecclesiastical  jurisdiction  within  the  re- 
(  5f5  "}      spectivdUiiogdoms,  are  to  remain  as  then  by  law  established 
within  tne  same;''  thereby  extending  this  article  to  both 
Countries.     If  then  by  the  union  the  laws  of  England,  as 
rach,  extend  to  Ireland,  by  the  same  rule  the  laws  of  Irc'- 
land  would  extend  lo  England ;  but  it  iVould  not  be  allowed 
that  an  EkflUhman  residing  here  would  be  bound  by  the 

(A)  Co.  lit.  14  If ».    *  (h)  Vftvgli.  Rep.  19*,  4,  ftc 

it)  7  Rep.  t7i  *•  id)  39  Md  40  Geo.  3,  c  67. 
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laws  of  Ireland  before  the  union ;  and  if  not,  the  converse 
cannot  hold  good.  There  ar6  some  general  righu  common 
to  both  countries,  such  as  that  the  people  of  either  country 
may  hold  lands  in  the  oilier,  and  iiavc  all  the  priTilegcs  of 
natural-bora  subjects;  but  these  arise  out  of  the  allegiance 
due  from  both  to  the  same  king  and  crown ;  which  is  very 
different  from  owing  obedience  to  thesamelaws, — a  distinc- 
liun  which  runs  throughout  Ca/riVs  case ;  and  as  there  is 
no  pretence  for  saying  that  a  Scotchman  residing  in  Scotland 
is  bound  by  the  law  of  Englandy  so  neither  is  an  Irishman 
residing  in  Ire/and.  The  cases  of  Rex  v.  Bowes  and  Others^ 
and  Hex  v.  Brisac,  were  mere  questions  of  t;fWMf;  there  was 
no  dispute  there  but  thai  the  defendants  were  bound  by  the 
liiw  of  England,  but  only  whether  the  acts  done  by  them 
were  sufficient  to  found  a  venue  in  MicldUsex*  Neither  \% 
this  question  affected  by  the  precedents  for  trials  of  foreign 
treasons,  commilted  by  subjects  of  the  king  out  of  the  realm 
oi England,  which  are  regulated  by  statute.  The  objection, 
that  every  plea  to  the  jurisdiction  must  point  out  some  other 
court  in  which  the  trial  may  be  had,  can  ouly  apply  to  cases 
where  the  question  of  jurisdiction  ari.^es  between  one  or 
other  of  the  courts  of  England, — not  where  the  objeption  is 
personal,  and  goes  to  ail  our  courts,  if  a  foreigner  were 
upon  his  arrival  in  this  country  indicted  for  haviug,  while 
residing  abroad,  directed  the  exportation  of  wool  fiom  hence, 
it  would  be  sufficient  for  him  to  plead  to  the  jurisdiction, 
without  shewing  any  court  competent  to  try  him  in  bis  own 
country;  whicli  would  be  impossible,  as  the  act  charged 
would  be  no  offence  elsewhere  than  in  England.  Then, 
with  respect  to  this  being  properly  a  defence  under  the  ge- 
neral issue,  it  was  resolved  in  the  case  of  the  Kinloch$  (a\ 
that  the  question  of  jurisdiction  could  not  be  raised  upon  the 
general  issue.  If,  however,  the  law  be  only  doubtful,  the 
argument  ab  ineonvenicnti  is  very  strong  in  this  case  ;  for  as 
the  law  now  stands,  there  is  no  process  by  which  the  defend- 
ant rould  compel  his^witnesses  to  attend  here  from  Ireland^ 
and  even  if  a  law  were  passed  for  that  purpose,  the  expcQce 
would  be  ruinous* 
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1805.  Abbott^  in  reply  said,  that  tfie  argament  ah  inconteniaiti 

could  not  be  admitted  where  the  law  was  clear.  That  the 
prioeipal  arguments  resolved  themselves  into  an  objec- 
tiooj  that  an  Irishman  was  to  be  considered  as  an  alien  with 
respect  to  the  laws  of  England,  Tor  which  no  antlrority  had 
been  or  could  be  cited ;  for  there  was  no  cfiaracter  or  privilege 
belonging  to  a  subject  of  this  country  which  did  net  belong 
to  an  iruhmany  both  at  home  and  abroad.  Then,  if  pro- 
tection and  obedience  are  co-relat've,  as  the  defendant  has 
every  protection  and  benefit  which  the  law  of  England 
can  bestow,  he  must  owe  obedience  to  that  law.  If  ao 
Irishman  were  libelled  by  a  subject  of  this  country,  he 
i¥ould  have  his  redress;  but  the  law  of  England  would  not 
punish  3n  Englishman  for  libelling  a  foreigner  residing 
abroad,  except  so  fur  as  it  might  be  considered  to  be  a  state- 
offence  in  interrupting  the  harmony  between  the  two  coun- 
tries, if  in  amity  with  each  other.  And  this  is  also  a  charge 
f  597  ]  of  a  libel  upon  the  kiog^s  administration  of  governnaentio 
Ireland.  And  in  answer  to  the  case  of  the  Kinloehs,  he 
observed,  that  Mr.  Justice  Fosier  (a)  was  finally  of  opinion 
that  the  prisoners  might,  if  it  had  been  wet)  founded,  have 
availed  themselves  of  the  objection  to  tbejorisdiction^.  on  ttie 
general  plea  of  not  guilty. 

Cur.  adv.  vult. 


Lord  Ellehborougu,  C.  J.  This  is  an  indicfinent 
charging  the  defendant  wiih  the  publication  ^of  a  libel  at 
Westminster,  in  the  county  of  Middlesex;  to  which  the  de- 
fendant has  pleaded,  that  before  artd  since  the  utiton  of  the 
kingdoms  of  Great  Britain  and  Ireland^  Jrrland  had  been 
and  yet  is  governed  by  its  proper  statutes  and  laws,  nnJ 
not  by  the  statutes  and  laws  of  England x  and  Aat  in  Ire- 
land there  are  courts  competent  for  the  trial  of  all  offences 
committed  by  the  natives  uf  Ireland  during  thcrr  residence 
there.  The  plea  tiien  proceeds  to  st^te,  that  the  defcndaut 
was  born  in  Ireland,  and  that  the  writitigs  in  the  indictffitfnt, 
called  Libels,  are  concerning  things  which  took  place  in  /rr- 
/aiidafter  the  ist  of  NorrmAcr,  1809,  whilst  bethedefead^ 


(a)  Fost.  Or.  L.  xj. 
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ant  was  the  resident  in  Iceland;  and  concludes  to  the  juris- 
diction  of  the  court.  To  this  plea  there  is  a  demurrer,  and 
a  joinder  in  demurrer.  ^  And  in  support  of  the  demurrer  it  is 
objected  that  the  plea  is  bad,  inasmuch  as  it  does  not  shew 
anj  other  court  where  the  defendant  may  be  tried  for  this  of* 
fence  t  and  that  it  amounts  but  to  an  afgumenlative  plea  of 
not  guiltj.  And  in  support  of  the  objection  to  the  manner 
in  which  this  plea  is  framed^  the  Doctnna  Placiianda^  p, 
$34,  a  book  of  considerable  authority  on  questions  of  plead- 
ing,  and  ajso  what  wai»  said  by  Lord  Maus/ield  in  his  judg- 
ment of  the  i:ase  of  Fabrigat  v.  Moysten,  in  Co7vper*s  Re* 
ports,  172,  have  been  relied  on,  *'  that  in  every  case  to'repei 
the  jurisdiction  of  the  king's  courts,  you  must  shew  a  more 
propel  and  sufficient  jnrisdiction;  for  if  there  be  po  other 
mode  of  trial,  that  alone  will  give  the  king%  courts  a  juiis- 
diction/'  And  as  to  this,  there  can  be  no  question  but  that 
such  is  the  general  form  of  pies^lng  in  civil  suits.  And  in 
the  pleas  to  the  jiirisdictiou  of  this  court,  in  the  cases  of 
Etioi^  Hollei,  and  FaUntine,  against  whom  an  information 
was  exhibited  by  the  Attorney-General  in  K.  B.  in  the 
reign  €>jf  C!ar.  1^  for  words  alleged  to  have  beeq  seditiously 
•poken  in  the  House  of  Commons^  there  is  an  averment  that 
llie  offences,  if  any^  were  committed  in  parliament,  and 
ought  to  be  there  tried  and  determined.  Fide  Tremain, 
^D8«  So  in  the  case  of  Kinlochs,  Fo^ter^  17,  which  was  re- 
ferred to  in  the  argument,  where  it  was  charged  in  the  in* 
dictment  that  the  ofience  was  committed  at  Fochabers,  in 
Scotland,  the  prisoners  in  their  plea  to  the  jurisdiction  of 
the  conjrt  of  oyer  and  terminer  stated,  that  the  offence  with 
)^bich  they  were  charged  was  triable  in  the  Court  of  Jus- 
ticiary, or  in  some  courts,  or  before  other  juitlces  in  Scot- 
land.  The  necessity  of  thus  pleading  in  general  was  not 
controverted  by  the  defendant*s  counsel ;  he,  however,  en- 
deavoured to  support  the  plea  by  aaying,  that'  the  objection 
to  the  indictment  being  the  total  want  of  any  jurisdiction  in. 
this  part  of  Uie  united  kingdom  to  try  the  defendant  at  allj 
U  was  impossible  and 'unnecessary  to  state  such  other  court 
or'place  of  trial.  This  admission,  in  our  opinion^  clearly 
goes  to  shew  that  this  plea  is  bad;  for  if  that  cannot  be 
done  in  this  case,  which  is  required  to  be  done  in  ail  pleat 
to  thejurbdiction,  the  consequence  will  be,  that  the  matter' 
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of  this  plea  is  not  proper  to  oust  this  coart  of  its  jurtadictioa 
to  U;  aQ  offence  committed  ip  tke  county  where  it  sits,  but 
is  matter  to  be  takeo  advantage  pf  either  by  *  plea  in  bar,  or 
by  evidence  on  the  plea  gf  not  guilty.  It  will  be  recollected 
that  the  plea  in  question  aduiits  the  commission  of  that 
crime  which  is  charged  in  the  indictment  lo  have  been  com- 
mitted in  the  city  of  fVatmnsteri  and  the  propositioa 
which  the  defendant's  counsel  has  contended  for  is  in  effect 
this : — Admitting  the  defendant  to  have  committed  a  crime 
as  to  the  laws  of  Englnnd  in  the  county  of  Middlesex,  I  still 
insist  tliat  he  is  not  punishable  for  it  by  any  court  of  this 
part  of  Jhe  united  kingdom  ;  though  I  cannot  shew  that  he 
is  punishable  by  any  other.  The  stating  of  such  a  .propo- 
sition carries  almost  on  the  face  of  it  its  own  refutation)  even 
without  the  conclusive. authority  of  Lord  Man^eld  on  that 
pointy  as  already  stated  from  Cotrp.  172:  to  which  may  be 
added  Lord  Hardwkke^^  very  decisive  and  peremptory 
opinion  on  the  general  subject  in  I  .F^sey,  S0t2,  and  2 
Fcscy,  357.  Jn  the  first  of  these  cases,  which  was  that  of 
the  Earl  of  Derby  v.  The  Duke  o/Athol,  in  1748>  a  bUl 
was  filed  for  a  discovery  concerning  the  general  title  of  the 
J$le  of  Man,  and  for  relief  relating  to  the  rectories  and 
tithes  within  that  island.  ^  The  defendant  pleaded  in  gene- 
ral to  the  Jurisdiction  of  the  Court,  that  the  Isle  of  JSfanviui 
an  ancient  kingdom  not  part  of  the  realmj  though  beloogr 
ing  to  the  crow'n  of  Great  Britain^  and  that  iio  lands^  &c. 
there  ought  to  be  tried  or  examined  into  here;  and  demand* 
ing  judgment  whether  he  should  be  put  to  further  answer. 
Lord  Chancellor.  This  comes  to  be  of  great  ^onseqaence. 
to  all  the  courts  in  England,  There  are  two  general  ques* 
tioQS  on  this  pica ; .  firsts  Whether  the  plea  be  good  in  point 
of  form  ;  not  a  trifling  form ;  for  if  the  objection  thereto  on 
the  part  of  the  plaintiff  be  right,  it  is  material  to  the  nature 
of  such  a  plea.  Secondly,  Whether  good  in  substance  f  As 
to  the  first,  it  is  objected  for  the  plaintiff,  that  although  it 
be  shewn  in  the  negative^  and  alleged  that  this  court  hay  no 
jurisdiction  over  the  Isle  of  Man,  and  that  it  is  not  to  be  tried 
h^e,  yet  it  is  not  shewn  in'the  afBrmaiive,  what  other  court 
has  jjurisdigtioOy  or  that  there  are  any  courts  in  the  IJc  (^ 
Man  holding  plea  thereof:  and  the  rule  is  insisted  on,  tba( 
whoever  pleads  to  the  jurisdiction  of  oi^e  of  the  king'a  sope- 
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rior  coorts  of  general  jurisdiction^  must  shew  what  other        1805. 
coart  has  jurisdiction.     I  ana  oFthat  opinion;  and  that  for  the      mLTT* 
want  thereof  the  plea' is  bad,  and  onght  not  be  to  allowed^  If       agamti 
nothing  more  be  in  the  case ;  as  it  is  expressly  laid  down  in     Tnc  Hon. 
fi  i5r.  7,  17,  a,  and  Doctrina  Placitanda^  234,  and  is  agree-     j^jmloir. 
able  to  the  general  rule  of  pieces  of  this  'sort ;  as  in  the  pleas 
of  abatement,  wherein  it  must  be  shewn  tjiat  tbeptaintiff  may 
have  a  better  writ.  *  The  reason  of  this  is,  that  in  suing  for 
his  right  a  person  is  not  to  be  sent  everywhere  to  look  for  a 
jurisdiction,  bbt  must  be  told  what  other  court  has  jurisdiction, 
or  what  other  writ  is  proper  for  him :  bnd  this  is  a  matter  of 
which  the  court  where  the  action  is  brought  is  to  judge. 
There  are  not  many  nuthorities  on  this  head ;  but  in  the  old 
books  of  entries  the  form  of  plea(]ing  is  so  ;  and  the  opinion 
oS  Popkam^  C  J.  in  YcL  lij,  and  Fitz.  Ab.  tit.  Jurisdiction  . 
concerning  PFaUs:  and  although  Lord  Vaughfin  may  have 
denied  that  to  be  law,  he  was  a  very  strong  PFelchman^  as 
appears  through  his  argument;  in  which  there  is  a  great 
deal  of  good  and  useful  teaming ;  yet  it  never  was  delivered, 
though  intended  to  be  so.     It  it  said  to  this,  that  the  Court 
oiight  in  this  case  to  take  notice  of  what  is  the  jurisdiction ; 
that  the  matter  of  fact  \^  shewn :  and  it  is  likened  to  the 
case  of  inferior  courts,  wherein  it  is  sufficient  for  the  defend- 
ant to  plead  that  the  cause  of  action  arose  ont  of  the  juri?- 
diction  of  that  court.     But  1  cannot  put  this  (which  is  a  supe- 
rior cou^t  of  general  jurisdiction,  in  whose  favour  the  pre- 
sumption will  be,  that  nothing  shall  be  intended  to  ht  out  of  its      [  601  ] 
jurisdiction  Which  is  not  alleged  and  shewn  to  be  so)  upon 
a  level  with  an  inferior  court  of  a  limited  local  jurisdictioq, 
within  whose  jurisdiction  nothing  shall  be  intended  to   be 
which,  is  not  alleged  to  be  so.     1  Saund.  74.    I  was  desirous 
to  be  informed  how  the  pleas  were  in  this  court,  which 
are  looser  than   at  law;  and  no  case  has  been  cited  id 
which  the  plea^  to  the  jurisdiction  of  ihxi  court  ha4  not        < 
given  jurisdiction   to  another,  as  to  a  visitor,"  &c.     And 
afterwards,   in   The    Biihcp    of  Sodor  and  Man  v.    The 
Earl    of   Derby,    2    Ve$.   337,   Lord  Hardwicke,  speak- 
ing of  the  plea  to  the  jurisdiction  in  the  former  case,  and  of 
the  grounds  on  which  he  had  over-ruled  it,  says,  ''  I  wonid 
not  ^e  underitood  when  I  over-ruled  the  plea  of  the  Duke 
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of  At  hoi,  to  have  over-ruled  it  on  affirmance  of  the  generd 
jurisdiction  of  this  country  to  try  and  determine  the  title  to 
the  Isle  of  Man,  or  any  such   feudatory   dominion;  but 
merely  on  this  :^The  plea  was  to  the  juridictioo^  withoot 
averring  to  what  court  the  /urisdiction  belonged  ^  aqdi  the 
rule  of  Uw  is,  that  in  a  plea  to  jurisdiction,  lijce.a  plea  in 
abatement^  wh^re  it  is  to  a  court  of  general  jurisdictioni 
you  must  also  shew  ^beie  the'jfiri^diction  vestSj,  j^  .w^l  a« 
negatively  that  it  is  not  there:  but  if  it  be  an  inferior  court^ 
you  need   only  plead    thereto^   and  noi;   shew    where   it 
is,**.  &q.    If  then  the  circumstances  attending  th^  defend- 
aat»    of   his    birth  in    Ireland^  and  bis    residence  there 
at  the  time  of  the  publication  made. in  thb  conotry^bave 
the  effect  of  rendering  him  not  punishable  in  any  c^rtof 
this  country  for  such  publicaiionj  this  impunity  mu^t  follow 
aa  a  consequence,  from  ita  being  no  crime  in  the  defendaoti 
so  circumstanced,  to  publish  a  libel  in  Middlesex,    And  in- 
deed the  argument  rested  wholly  upon  this  poaitioDy  that  the 
[  602  ]     defendant  owed  no  obedience  to  the  laws  of  this  part  of  the 
united  kingdom ;  and  if  he  owed  no  obedience  to  them,  that 
,  he  had  been  guilty  of  no  crime  in  acting  contrary  to  them. 
But  such  defence,  if  it  can  be  in  any  form  available  in  law, 
is  matter  of  absolute  bar,  and  an  entire  answer  to  the  charge 
that  he  unlawfully  published  the  libel  in  question ;  and  the 
plea  in  that  case  ought  not  to  have  been  in  its  present  form, 
in  which,  as  was  said  by  the  counsel  for  the  crown,  it  is  at 
most  but  an  argumentative  plea  of  not  guilty.    Qn  this  ac- 
count therefore  there  must  be  judgment  that  the  defendant 
answer  over  to  the  indictment.  ' 

RespondeQi  ouMer. 


It  was  tbm  ordered  that  the  defendant  do  answer  over 
ioiianin,  otbeiwise  that  judgoiieut  must  be  entered  agabst 
him  perejuptofiiy^ 


>*     -^Mht.  •» 


CaosjT 
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Crosby  Against  Wadsworth.  jw"^- 


TN  trcapass,  which    \<*as  tried  at  the  last  Lincoln  asMzes,  OnewhohM 

before  Chambre,  J.  n  verdict  was  found  for  the  plaintiff,  the  owner  of  « 
damages  40s.  subject  to  the  opinion  of  the  court,  on  the  ^^^^^l 
followinfij  case  : — The  decU\ration  stated,  that  the  defendant  irrowiogcropor 
on  the  9ih  of  July,  1801,  and  on  divers  other  days,  &c.  SS"„*I^;^f 
with  force   and  amis  broke  and  entered  a  certain  close,  ^'®^^"*"^ 
whereof  the  said  plaintiff  was  then  lawfully  po^essed,  and  bj  tlicleodej; 
trod  down  the  plaiolifPs  grass  and  hay,  and  cut  down  the  Jj^f^^^'JJJ^ 
plaintifTs  grass  then  growing  in  the  said  close,  *  and  took  •ioooftbe 
and  carri^   away  the  same,    and   also   took  and  carried  f^^,-*?,^ 
away  the  plaintifTs  hay,  then    being  on   tlie  said  close,  P«rpq»c,  thjit 
and  disposed  thereof  1o  bis  own  use.     The  second  count  uioili "^s" 
was   for   an    atfportavU   generally.     Plea,    not    guilty.  —  2JiioitM''*^ 
The  facts  were,  that  on  the  6th  oi^  June,  1801,  the  plain-  person  eotena; 
tiff  agreed   by    parol    with    the    defendant   for   the   pnr-  {^Jj^'^^^*'"* 
chase  of  a  standing  crop  of  mowing  grass,  then  growing  srrasi, even  with 
in   a  close  of  the    defendant'^,   situate    in   the   parish  of  {htotner/^ 
CtaypoUj  for  §0  guineas. '  The  grass  wos  to  be  mowed  and  .  Bat  this,  !»- 
made  into  hay  by  the  plaintiff;  but  the  parties  did  not  ahso-  orsaieofanin- 
liitely  fix  upon  any  lime  at  which  the  mowing  was  to  be  ce7^„|j'^'„^'|; 
bi^gun.     No  earnest  was  given,  nor  was'  any  note,  memo-  voidable  by  tti« 
randum,   or  writing,  signed  by  either  of  the  parlies  or  by  Jr^'theTtatllle 
any  person  on  their  behalf,  nor  was  possession  of  the  close  of  frandi,  i^ 
given  to  tlie  plaintiff,  but  was  retained  b}'"  the  defendant,  noi 'redn<id'il> 
On    the  2d   of  July,  the  defendant  told  the  plaintiff  he  J'^^*2^'j)y;* 
should  not  have  the  grass;  and  afterwards  on  that  day  sold  charged h/ pa. 
it  to  W.  Carver  for  25  guineas.    The  plaintiff  on  the  Itith  of  IS*  ";in'^/'?« 
Juh  tendered  to  the  defendant  SO  gurneas  for  the  crop,  before  any  part 
which  the  defendant  refused  to  accept.     The  plamtiff  weut     The  i.tgecT 
next  morning  to  the  defendant's  close,  and  finding  the  gate  Jj,^"  ^f  ^^/^^^^^^ 
unlocked,  sent  io  a  person  to  mow  the  grass,  wlio  cut  near  asi^onstnied  by 
hMoi  the  close.     OnHhe  evening  of  the  15th,  the  defendant  loVackleTuM 
brou<^lU  a  letter  from  his  attorney  to  the  plaintiff,  forbidding  |ca^es  dec. con- 
him  to  enter  the  close,  and  discharging  h^m  from  mowing  Su^^n"und 
the  crass.     A  lock  was  then  fixed  upon  the  gate  by  the  de-  ^J'^'^^j^ret 
fendant;  BXid  Carver,  by  his  direction,  earned  away  the  grass  whereon  a  rent 
which  bad  been  mowed,  .and  afterwards  cut  and  carried  *V'j'*l^o3  I 

away       ^         J 
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1805.  away  the  temaiuder  of  the  crop.  The  question  for  the 
Cmotrr  op»n»on  of  the  Court  was.  Whether  the  plaintiiFwere  en- 
agmmu       tilled  to  recover? 

^r '•04*1'*'  ^^gf^f  for  the  plaintiff,  supposed  that  the  action  would 
be  resisted  by  the  defetidant's  counsel  on  two  grooods'i 
1st,  that  the  sale  of  the  standing  crop  by  parol  was  void  by 
the  stattite  of  frauds  (a).  2diy,  That  trespass  was  not  main- 
tainable,  because  the  plaintiff  was  not  in  possession  of  the 
dose.  As  to  the  first,  this  is  not  a  sale  of  **  goods^  within 
the  17  th  sect  (ft);  which  word  is  there  coupled  with  "wares 
and  merchandizes,**  and  cannot  apply  to  a  standing  crop; 
mid  it  has  been  decided  that  a  sale  of  growing  tiiub^  by 
parol  is  good  (c),  as  not  being  within  the  statute.  So  it  is 
said  in  Bull.  N.  P.  34,  that  standing  com  belongs  tt>  a  dc- 
▼ise^  of  land  and  not  to  the^  executor,  though  a  devisee  of 
goods,  stockj  and  moveables,  shall  take  it  from  both  (d). 

And 

(«)  19  Car.  2,  c.  3.  J 

(ft)  By  8.  17  of  i9  C.ir  2,  c.  j,  •*  No  contract  for  the  sale  of  any  poods. 
wcf,  tn4  merclnuidizes  ror  the  price  of  i ei.  ^r  npwanls,  tlialt  be  good,  ex^ 
cepc  the  buyer  shall  accept  part  of  the  KO«dt  to  told,  and  actually  reoeive  ibe 
tame,  or^^ite  sometbini:  in  earnest  to  bind  the  bar^aio,  or  io  part  of  p.%yiDeoH 
or  that  some  n.ite  or  memoraadaoi  hi  writiof  of  the  Hi<^  baf|;aio  be  aaade  aad 
•ifned  by  the  parties,'*  Sec. 

{c)  1  Ld.  Kaym.  183.  ' 

(d)  For  this  is  cited  io  Speoccr*s  case.  Winch.  5 1 ;  ^Mch  iroet  only  to  the 
first  blanch  of  the  pofitioo.  For  thq  latter  branch  is  cited  Cojl  «,  Codsalve» 
^Qll*t  MS.  of  which  I  hawe  the  fullowios  copy  from  the  ortsinal : 

Cox  against  Godsalve. 

Where  one  de-  '^^^ ^  '^  **>^  conversion  by  (he  plaint i If  for  corn.  Upon  sot  fCnllCy  pleeM, 
vised  a  farm  io  ^^  <^^^  "P^*  '^®  evidence  appeared  to  be,  That  Thomas  Goflahre  beii^: 
his  own  occupa-  m^**^  i*  ^^  ^^  ^  ^^^^  caUed  Rawlfns,  and  also  possessed  of  divers  goods  and 
floa  to  his  mo-  chattels,  made  his  will,  datci  5thof/ March,  1697,  and  thereby  deviMd,  ia  the 
ther  for  life*  words  followini? :  ^  1  give,  devise,  and  bequeath  tmto  ray  deac  motllor,  Mrk 
remainder  to  0.  l^ary  Woollard,  all  thai  my  farm,  &c.  called  Rawlins  Farm,  now  io  my  pes- 
in  tail,  and  session  and  occupation,  dsrini^  the  term  of  her  natur^t  life;  and  after  her  dfe* 
•Iso  devised  to  ^^^  ^^  JohnGedsalve  (the  defendant)  and  the  heirs  male  of  hnl>ody$  re* 
liis  mother  **  all  mainderover,*'&c.  Before  the  making  of  the  will  the  testator  had  frown 
his  goods  and  l^reat  quantities  of  coru  upon  the  fvrm ;  and  by  another -clanse  in  the  wiU  he 
rhattels,  stock  devised  ihns  s  **  1  )Hve  and  bequeath  unto  my  mother,  Mrs*  Mary  Woollard,  all 
of  b -s  farm  my' goods  and  chattels,  plate,  and  honschold  jsouds,  ttock  of  my  Krms  of  Pntch* 

bonds  &c:^nd  ^^>  Hall,  in  the  parish  of  Bromfleld,  and  Rawlins,  in  the  pnriih  of  High 
'  all  other  his  Kaster,  &c.  bonds,  hilU,  book  debt*,  and  all  other  my  mQveab!c«  whatsoever, 
moveables  -  ^^  ^^  ^^^^  ^^^  enjo)etl  by  her  for  her  benefit  and  advantage  as  the  shall  think 
whatsocrcr,**  fi^  during  the  fell  term  of  her  natural  life;  and  frorfi  and  after  her  decease, 
and  made  her  >ny  meaning  is,  that  she  shall,  euhcr  hy  her  last  wiU  and  testament,  or  by  my 
ckecuti'iz;held,  executar  Samuel  Cox,  cause  to  be  'paid  out  of  my  said  goods  an:!  chattels 
that  growing  thet^e  following  sums:"  and  then  he  gives  several  legacies;  and  makes  Mary 
corn,  which  Wooliard  and  Samnet  Cox  executors.  Thomas  Godsalve,  before  the  severance 
wa«  not  reaped  ,    • 

till  after  the 
death  of  the  testator  and  of  his  mother,  who  died  boqd  after^him,  pasted  to  her  represcntat]re» 

and  not  to  G.  the  devisee  of  the  land, 

•f 
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And  in  Watddington  v.  Bri^tow  (a),  a  written  agreement  for        1805. 
.the  sale  of  growing  hops  to  be  delivered  in  pockets  at  a       -,• — ' 
certain  place,  was  hoideo  not  to  *  be  within  the  exception  in       agnn^ 
the  stamp  act  23  Geo.  3,  c.  5^,  s.  i,  as  an  agreement  for  the  WAnnr-^RT*. 
sale  of  "goods,  wares,  and   merchandizes."     But  eren  if     t         ^ 
this  could  be  considered  as  a  contract  for  goodsj  yet  being 
executory,  and   sopoething^  stiii  remaining  to  be  done^  it 
would   not  be  within  the  statute  of  frauds^  according  to 
Tofoi^rs  V.  Osborne  (jb),  And  Clayton  t.  Andrews  (c);  and  in 
this  respect  it  is  distinguishable  from  Rondeau  v.  Wyatt{d), 
and  Cooper  v.  £/stoii  (e)t  whf  re  nothing  further  remained  to 
be  done  to  alter  the  conditio^)  of  the  goods,  but'they  were  only 
to  be  delivered  at  a  future  tiqie.    But  here  the  thing  to  be 
sold  was  not  to  remain  in  solido  from  the  time  of  the  con« 
tract;  for  the  grass  was  to  ripen  and  be  made  into  hay» 
Secondly,  If  the  plaintiff  had  the  possessory  right  of  the 
close  under  this  agreement,  though  the  soil  did  not  pass  to 
hiniy  be  may  maintain  trespass  against  the  owner  of  the 
soil  to  whom  the  acts  of  the  second  vendee  acting  under  his 
authority  may  be  attributed.    And  by  Ca«  Lt^.  4^  b;  the 
gratitee>  test ura' terra  or  hetbagii  terra,  may  maintain  tres- 

Af  the  corn,  died,  to  wit,  on  the  loth  of  Marcb,  1697;  Md  on  the  Xft  of 
April  foHowii]^,  before  seTcrance  of  the  com,  Mary  WooUard  died.  Go  the 
S9tli  of  April,  Thomat  Cox  proved  the  wiU,  and  on  the  i7tli  of  Ot^ober  fol- 
lowini^  took  oat  letters^of  adamlitratioii  to  Mary  WooUard.  After  the  de» 
oeaae  of  Mary  WoUard,  the  defeodant  John  Godaalre  reaped  the  com  lovn  bf 
Thomat  Godtalve,  and  ciooTerted  it  to  hit  own  nse ;  for  which  this  acUon  of  . 
trorelr  is  bronsbt.  Thia .caose  came  on  to  be  tried  before  me  (Holt,  C.  J.)  a| 
the  Lent  assizes  for  Essex,  11  W.  3. 

Tht  qncstloB^as,  Wbettier  the  com  (rowing  did  pass  to  the  defeodant 
ThonuM  Godtalve  by  the  devise  of  land  sown  to  him  j  The  -case  of  6peacer» 
Winch.  $1,  was  nrged,  wheris  it  was  resolved  that  the  devisee  of  lasid  sowa 
should  lAve  the  cora,  and  not  the  executor  of  the  d^isor.  To  yhiph  it  was 
aniwemdy  That  as  true  if  the  intention  of  (he  testator  doth  not  appear  to  he 
otherwise*  as  w  this  c»e  it  Ismost  manifest;  for  that  he  gives  all  his  goods, 
chattels,  plate,  and  household  staff,  (itoclc  of  bis  farms,  debts,  ready  money, 
and  all>other'h!s  moveables,  &c.  to  his  mother.  If  the  devisee  (*)  hath  the 
•om-gnHrlng  at  the  time  of  the  testator's  death,  it  is  ofly  against  the  execu- 
tor, b«t  not  against  a  devisee  of  his  goods ;  and  it  is  hard  to  give  it  to  the 
ievlsee  X ''' )  bv  implicadoo  against  an  express  bequest.  This  case  benMT  af  ter- 
wiirdi  refemd  to  me  for  farther  cousideration»  1  was  of  opinion  that  the  com 
4id  belong  to  the  executor  %  as  devisee,  and  not  to  the  devisee  of  the  land. 

•  ■ 

(•)  f .  c.  of  tiie  land.  .  .         i^  Ibid. 

J  It  is  so  worded  in  my  copy  of  the  MS.  but  this  must  mean  the  (ostator's 
»other,.whuni  he  made  execntrix  and  devisee. 


(a)  t  Bos.  ft  Fuit  4S£.  {})  ;  Stra.  506.       »,  (t)  4  Burr.'  axor. 

\d}  %  U.  Blac  63.  («)  '7  Term  Rep.  14. 
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IfQSi        pass  quart  claumm/regit,  though  he  bare  not  the  soil.    It 
^'  is  sufficient  foi  this  purpose  if  he  have  an  interest  in  the 


profits*    £ulL  N.  P.  86.    Hoc  v.  Taylor^  3Iaor^  355^  and 
1KAMW9BTB.  Dy^SS^fb^pL  40»    So  an  exchisive  right  of  <digging  moss 

is  a  sufficient  interest  in  the,  land  to  enable  i|ie  party  to 
f  €07  ]  niaiiHaia  trespass  (a).  And  one  who  has  the  exclusive  right 
to  the  herba^  and  feeding  of  a  certain  close^  nay  (di^tri^in 
ijbe  cattle  even  of  the  owner  trespassing  upon  the  close  {b), 
and  consequeoily  may  maintMn  trespass  against  hioi  a« 
well  ag  against  a  stranger.  [Grose,  J.  There  the  lessee 
arat  in  the  actoal  possession  of  the  land,  j  So  here  it  ap- 
.  i^^ars  that  the  plaintiff  entered  peaceably ;  aqd  the  only 
question  is.  Whether  he  were  justified  in  entering?  for  if  lie 
were,,  be  was  in  possession.  And  it  cannot  be  said  that  his 
fsnifj  was  tortious^  because  it  was  part  of  the  agreemeat  Uiat 
)ie  might  enter  and  cut  the  crop ;  and  the  de^ndant  had 
the  benefit  of  so  much  of  the  plainliff^s  labnnr*  If  one 
purchase  a  horse  atid  pay  for  him^  he  may  take  him  out  of 
the  vendor's  possetaioOj  or  bring  detinue.  Noys  Maxims, 
Cm  42;  for  the  property  is  rested  in  the  vendee  by  the  sale 
before  delivery,  fi  Blac.  Com.  c.  90.  N^w  here  the  plain* 
tiff  bad  an  interest  in  the  growing  crop  before  entry,  just  as 
much  as  a  lessee  of  the  soil  has^  who  may  assign  and  do 
other  acts  of  ownership ;  and  the  defendant  coald  not  bj 
any  act  of  his  own  divest  the  plaintidTs  interest  ao  as  to 
maJce  4us  entry  tortious.  At  any  late^  howeveri  tJbe.  plaintiff 
may  maintain  trespass,  t7J  etarmis,  fpr  carrying  away  (he grass 
^er  it  was  severed  by  him :  for  if  a  man  sell  bis  trees^  and 
|ha  vendee  cut  them  down,  and  the  vendor  take  them,  the 
vendee  shall  have  trespass  rt  ct  armis.  Fitx.  Abr,  Trtspun, 
149j  and  Bra.  Ahr.  Trespass^  t73,  cite  5  ff.  7>  10.  ^  if 
one  grant  the  vesture  of  bis  land  for  a  term^  and  the  grantor 
take  away  the  Teaturc^  the  grantee  shall  have  tbe  like  re- 
medy.  Ibid^  And  tbe  law  is  the  same  with  respect  to 
other  liberties  and  profits  in  the  land  of  another  r  which 
was  agreed  by  all  the  justices.  Ibid*  With  regard  to 
Paultcr  yr .  KUlingbeck  {e)f  vrhich  was  mentioned^  that  wu 
observed  by  Lord  EUcnboroagh  Co  be  an  executed  contract. 

(c)  3  Burr.  iSt4,THe  alto  Rirker  v.  Bicbecit,  ib*  155^1 1563. 
(»)  Bart «.  Uiaottf  {  Term  ftcp.  1*9.      .    (c)  1  Boi.  ft  Jha.'tSf* 
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Reader,  contra^  contended^   1st,  That  the  contmct,  not 
being  in  writiag,  was  void  by  the  statute  of  fraudt.    Sdly, 
That  at  any  rate  trespass  would  not  lie  in  this  case,     ist, 
Tbis-isettbcr  a  p^rol  contract  for  the  «aie  of  goods,  in 
which  case  it  is  void  by  the  17th  sect  of  the  statute;  or  it 
is  a  contract  for  some  interest  in  or  conciirning  land,  whca 
4c  is  void  by  the  4th  section  (a).    The  case  in  1  Ld.  Ray. 
lB2y  was  merely  a  nid  prim  d^cisiofo,  and  has  been  mnch 
broken  in  opon  by  the  subsequent  case  of  fVaddington  v. 
Bristow  (b),  where  two  if  not  three^of  the  Judges  considered 
that  the  contract  for  the  sale- of  the  growing  hops  gave  the 
vendee  an  Interest  in  the  land;  and  they  all  agreed  thai  the 
subject-matter  did  not  come  within  the  exception  of  a  oon« 
tract  for  the  sale  of  ^^  goods,  -wares,  and  merchandizes/^ 
within  the  stamp-act.     [Lord  Eilenborough  having  ioti- 
mated  an  opinion  that  this  was  an  agteement  for  an  in- 
terest in  the  vesture  of  the  land,  and  so  gave  an  interest  in 
or  concerning  the  land,  asked  how  the  case  would  be  affected 
by  the  first  and  second  clauses  of  the  statute?]    All  in* 
terests  created  by  any  parol  agfeement  in  land,  are  made 
'  v<Hdable^  as  estates  at  will,  by  the  1st  section,  which  in 
ge:neral  terms  enacts,  ''  That  all  leases,  estates,  8cc.  terms  of 
years,  or  any  uncertain  interest  of,  in,  to,  or  out  of  any  lands^ 
Sec*  by  parol,  flee,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,'*  flee,  with  an  exception  in  the  2d  clause 
of  leases  not  exceeding  thriee  years,  whiqh  exception  does  not 
affecfthis  case^  as  this  was  no  lease  of  the  land  itself,  but 
only  the  sale  of  ah  interest  arising  out  of  it ;  and  then  it 
comes  expressly  within  the  4th  clause,  which  respects  oon* 
tracts  of  sale  and  not  of  letting,  and  has  no  such  exceptioo 
as  the  2d  makes  to  the  provisions  of  the  1st  section^    The 
contract  was,  therefore,  either  void  under  the  4th  clause,  or 
voidable  under  the  1st,  and  avoided  by  the  subsequent  no- 
.  tice  before  it  became  executed. 

Rough,  in  reply,,  contended.  That  if  this  contract  fere  to 
be   considered   as  conveying  an  interest  in  the  land,  it 

(«)  By  X9  Car*  s,  c  3,  s.  4,  "  Jfo  action  fhaH  be  brosghtp  ftc.  to  charge 
any  penon  upon  aay  oootract  or  isle  of  landi,  &c.  or  aoj  iotaref t  in  or  cod- 
oemiDf  tbem,  or  upon  any  agnement  Cbat  is  not  to  bt  pcrfonned  within  one 
year  from  tba  makiog  thereof,  naleis  the  agreemeat  npaa  which  such  actioa 
ibaU  be  broofht,  or  ionoe  roemoraiidum  or.aote  hereof  i l^iU  be  io  writing  and 
iigned  by  the  party  ^"  &c. 

(•}  s  JBoi.  ft  PpU.  4f2. 
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opeiated  in  law  as  a  lease  of  the  vesture ;  and  then  being 
for  a  less  period  than  thcee  years,  it  was  saved  out  of  the 
operation  of  the  1st  by  the  2d  clause  of  the  statute.  That 
the  taking  of  an  aftermath  (a)  had  been  holden  to  be  a  te- 
nement wo  at  to  confer  a  settlement  by  40  days  occupa- 
tion,  which  shewed  that  it  gave  an  interest  in  the  land,  such 
as  exisu  between  landlord  and  tenant.  Then  ttie  4tb  clause 
was  not  meant  to  operate  as  a  repeu!  of  the  second,  bttt 
merely  takes  away  the  remedy  upon  contracts  voidable  by 
the  first  clause  and  not  saved  by  the  second,  and  which  are 
afterwards  legally  avoided. 

Cur.  adv.  vuH. 


[«0] 


Lord  ELLENBoaouGH,  C.  J.  (after  stating  the  case). 
As  the  plaintiff  appears  to  have  been  entitled  (if  entitled  at 
all  under  the  agreement  stated)  to  the  (Exclusive  enjoyment 
of  the  crop  growing  on  the  land  during  the  proper  period 
of  its  fuH  growth,  and  until  it  was  cut  and  carried  away,  be 
might  in  respect  of  such  exclusive  right  maintain  trespass 
against  any  persons  doing  the  acts  complained  of  in 
violation  thereof,  according  to  the  authority  of  Co,  Liti.  4, 
b,  the  authorities  cited  from  Brook  and  Fitxkerbert,  and  the 
case  of  Wikon  and  Maekrcth,  5  Burr.  It^,  &c.  which 
fully  maintain  this  position.  This  brings  us  to  the  question) 
Whether  the  plaintiffhad,  under  the  agreensent  and  circum- 
stances  stated,  any  legal  title  to  this  growing  crop  at  the 
time  when  the  injury  complained  of  was  done?  or.  Whether 
his  supposed  title  thereto  was  not  wholly  void,  as  being 
created  by  parol,  under  any,  and  which  of  the  provisions  in 
the  statute  of  frauds,  or  on  any  and  what  other  account^ 
And  in  the  outset  I  feel  myself  warranted  in  laying  whoUy 
out  of  the  case  the  provision  contained  in  the  1 7th  sect,  of 
this  statute,  as  not  applicable  to  the  subject  matter  of  this 
agreement,  which  cannot  be  considered  in  any  proper  sense 
ofthe  words  as  a  sale  of  goods;  wares,  or  merchandizes; 
the  crop  being  at  the  time  of  the  bargain  (and  with  refer- 
ence to  which  time  I  agree  with  Mr.  Justice  Utathj  in 
Wkddinztgn  and  Briitow,  2  Bos.  tf  PuU.  4S2,  that  the  sub- 
je<;t*matter'  must  be  taken)  an  unseveied  portian  of  the 
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freehold,   and    nor  moveable  goods,  or   personal   cbottela*         1805. 
The  next  question  then  is,  [s  it  a  "  lease,  estate,  interest  of       ^ 

rill  p  Crosby 

Ireenold  or  term  of  years,  or  an  uncertain  intercsi  of,  in,  lo,        o^ainH 
or  out  of  land:*  created  by  parol,"  within  the  meaning  of  the    Wa»»wo»t«* 
ist  section,  so  a^  to  be   void,  as  not  having  been  put  into 
writing  ?    1  think,  colleciing  the  meaning  of  the  fir$t  by  aid 
derived  from  the  language  and  terms  of  the  second  section, 
"  and  Uie  exception  therein  contained,  that  the  leases,  Sec* 
meant  to  be  vacated  by  the  Ist  sect,  must  be  understood  as 
leases  of  the  like  kind  with  those  in  the  2d  secf.'*  but  H^hicU 
conveyed  a  larger  inierot  to  llic  party  than   for  a  term  of 
three  years,  and  such  al^t)  as  were  made  tinder  u  rent   re- 
served thereupon;   neither  of  which  circumstances  are  to  be 
found  in  this  agreement  for  the  growing:  crop.     Supposing 
it,  therefore,  on  this  construction  of  the  statute,  not  vacated 
as  a  lease,  &c.  under  the  1st  sect,   it  then  ciiuies  to  be  con« 
sidered  under  the  4lh  sect,  of  the  aci,  Whether  liiis  pur*      [  €11  3 
chase  of  the  growing  crop  be  "  a  t-ontract  or  sale  o\'  lands,   * 
tenements,  or  heredit^nents,  or  any  interest  in  or  concern- 
ing them?'*  —  and  ifitbc  so,  then.  Whether  ihis  action  of 
trespass   be  '^  an^  action  brought  to  charge  the  defendant  on 
such  contract. OF  sale,**  wiihin  the  meaning. of  the  statute? 
Upon  the  first  of  these  questions  I  think  that  the  agreement 
stated,  conferring,  as  it  professes  to   do,  an   exclusive  right 
to   the  vesture  of  tiie   land  duiing  a  limited   time  and  for 
given  purposes,  is  a  Contract  or  sale  oi  an  interest  in,  ^or  at 
least,  an-  interest  concerning  lands.     But  the  statute  does 
rot    expressly     aud    immediately    vacate    sucli   contracts^ 
if  made  by  parol;  it  only  precludes  the  bringing  of  actions 
to  enforce  them  by  charging  the  contracting  party.,  or  his 
representat»«'es  cm  the  grjund'of  such  conlracr,  and  of  some 
supposed  breach  thereof  j  which  description  of  actipn  does 
not  properly  apply  to  the  one  now   brought,    viz.   a   mere 
general  action  of  trespass,   complaming  of  an  injury  to  the 
possession  of  the  plaintiff,  however  acquired,  hy  coiuract  or 
otherwise.     But  although  the   contract  for   this  interest  iu 
or  concerning  land,  may  not  be  in  itself  wholly  void  under  ^ 

the  statute,  merely  on  account  of  its  being  by  parol;  so 
that  if  the  same  had  been  executed  the  parties  could  have 
treated  it  as  a  nullity,— -yet,  being  executory,  and  as  for  the 
jDon-performanae  of  it  no  action  could  have  been  by  the 
Vol-.  VI,  I  i  provisions 
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1805.        provisions  of  the  4th  sect,  maintained,  we  think  it  might  be 

CR-i«rY        discharged  before    any   thing   was    done  under  it  nvhich 

against       could  amount  t6  a  part  execution  of  it.     And  this  discharge, 

WiDiwoKTD,  nnfortunalely  for  the  plaintiif,  appears  to*  have  .been  given 

in  the  present  instance,  on  the  2d  of  July^  by  the  coantci- 
mand  and  refusal  of  tite  defendant  of  fliat   date,  before  the 
plaintiff  had  done  any  one  act  towards  carrying  the  agree- 
[  6^2  ]       meot  into  effect.     On  tliis  latter  giound,  therefore,  viz.  that 
this  parol  executory  contract,   supposing   it  to  have  beca 
otherwise  valid,  wns  competently   discharged  by  parol,  wc 
feel  ourselves  obliged  to  say  that  the  plaintiflf  is  not  entitled 
to  recover.     Tlie  case  suggested  at  the  close  of  the  argu- 
ment, of  Pow//rr  v.  iSTtV/iwglttc*,  1  Bos.  i^  Pull  397,  has 
no  material  application  in  favour  of  the  plaintiff.     That  was 
an  action  of  indt  hi  tat  us  assumpsit  and  qnautum,  meruit,  for 
moieties  or  crops  of  wheat  sold  b^  the  plaintiff  to  the  defend** 
anty  and  accordingly  reaped  for  his,   the  defendant's,  own 
use  and   benefit,  and  upon  a  count  for  tnoney  had  and  le- 
ceived.    The  case  was,  that  the  plaintiff  had  let  to  the  de* 
fendant  land  without  rent,  from  which  he  was  to  lake  two 
successive  crops,  and  to  render  to  the  plaintiff  a  moiety 
of  the  crops   in   lieu   of  rent.    Afterwards,  the   value  of 
the  crops  was  ascertained  by  .appraisement,  and  the  defend- 
ant  became  liable  Tor  the  moiety  of  the  value  of  the  crops  which 
he  took  to  his  own  benefit,  instead  of  a  moiely  of  the  trops 
themselves.     It  was  objected  that  the.  agreement  was  within 
the  statute  of  frauds,   1st,  as  relating  to  land ;  Sdly,  as  not 
being  to  be  execifled  within  •year.     As  to  the  first  objec- 
tion, the  contract,  if  it  had  originally  concerned  an  interest 
in  Iand,^fter  the  agreed  substitution  or  pecuniary  value  for 
specific  produce  no  longer  did   so:    it  was  originally  aa 
agreement  to  render  what  should  have  become  a  chattel, 
i.  e.  part  of  a  severed  crop  in'  that  shape,  in  lieu  of  rent ;  and 
by  a  subsequent  agreement  it  was  changed  to  money,  instead 
of  remaining  a  specific  render  of  produce.     So  that  one 
wondeis  rather  how  it  should  ever  have  been  thought  an 
interest  in  land,  than  that  it  should  have  been  decided  not  to 
be  so.     The  subsequent  agreement  relieved  the  case  also  from 
the  second  objection. 

pQsita  to  the  Defendant. 
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Welch  as^ainst  Ireland,  Monday^ 
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npHIS   was  an   action  of  debt  on  bond^   conditioned   to  jb  debt  on 
perform   an,  award,    on    which   the    plaintiff  obtained  i>onrt,  coa^ii- 

-    J  tioacd  to  per- 

judgment    by  .defauU    for    the    penuhy,  and   charged   the  form  aa  award, 
defendant  in  execution  for  the  amount  of  the  sum  awarded.    J'^f  ?!?.V!i*^. 

.  ^  iDfLst  assign  a 

JLtlilcdale  obtained  a  rule  ni$i  on  a  former  day  for  setting  breach  uoaer 
aside  t|}e  execution  and  discharging  the  defendant  out  of  \v,  j^c.  ir;^ 
custody,  u|x>n  the  ground  that  the  plaintiff  ought  to   have  fndcaBnothav* 
assigned  breaches  under  the  statute  8&  9   W.  3,  c.  11,  s«  tbepeaaityand 

8  (a);,  against  which  Ifo'LTrT-"" 

Wood  now  shewed  cause,  and  endeavoured  to  distinguish  single  suio 
this  from  the  former  cases  {b\  because  here  tlrere  was  only  f'«i^,fhihc 
a  single  sum  to  be  paid,  and  tnejurv  had  nothing  to  inquire  "wasureof 

.  •'     •  o  T  daaiafes  be  aj- 

of>  but  were  bouod   to  give  the  sum  awarded,  which  was  ccrtaiaedb/Oia 

now    verified    by    affidavit    and    not    disputed.     And    he  •**"*• 

fiiiftgge^ted  that  the    first  case,    that  of  Drage   v.  Brand, 

%v herein  it  is  stated  that  it  is  coi#i)ulsory  on  a  plaintiff  to 

assign   breaches  on  the  statute,  was  wrongly  reported  ;  for 

the  Court  decided,  that  it  wa9  o|%iional  in  the  plaintiff  to  go 

for  the  penalty  or  lo  assign  breaches ;  but  that  if  he  did  ' 

assign  breaches,  a^  was  done  in  that  case,  it  was  compulsory 

on  the  jury  to  assess  damages  on  the  breaches  so  assigned; 

and»  therefore,  the  verdict  being  taken  for  the  debt  in  that      [  614  ] 

case,  the  Court  awarded  a  vmire  de  novo.     But 

2%t  Court  said,  that  it  had  been  so  often  and  so  solemnly 
decided  that  the  statute  of  Kiug  William  was  compulsory 
.  on  the  plaintiff  to  assign  breachesi  that  it  could  not  be 
questioned;  and  that  they  thought  that  construction  right. 
And  that  though  it  turned  out  that  there  was  only  a  single 
sum  to  be  paid  upon  the  bond,  yet  the  bond  being  to  perform 
an  awardy— in  other  words,  to  perform  an  agreement,  it  came 
directly  within  the  words  of  the  statute^  the  sum  to  be  re* 
covered  being  ascectained  through  the  medium  of  tl)e  award. 

Rule  absolute. 

(«)  Vide  Willoagbby  «.  Swinton,  ante«  5iv»  n.  (g),  wbere  tbe  ftatute  ii  let 
out. 

{h)  Drairc  V.  Braod,  a  WUi.  377.  Roles  v.  Rosewell,  5  Term  Rep.  ^)t. 
Hardy  «.  Bcrii,ib.  6|8.  Walcot  v.  Gould^f^,  S  Term  Rep.  sa6|  and  WU* 
lofx%hbj  V.  SwintOB,  aate,  550. 

lis  HAKfen 
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Tmetiay^  Hanson  and  Another,  Assignees  of  Wallace  and 
•^"^*>**-  Hawes,  Bankrupts,  against  MtvEU. 


Under  a  con* 
tract  of  talc, 


'T'HIS  was  an  action  of  trover,  brought  la  i<?covcpthe  value 
wbereb/the'  ^^  ^3  cwt.  1  qr.  2llb.  of  starch,  Which  was  Iriecl  before 

vendee  ag:rcc.l     Lord  E//^ii6orc;</«7/,  C.  J.  at  the  sitilnfrs  ai  6\/i/fAtf//,  after 

to  parchase  all  »   '  "  »         •        ■ 

theitarchof  TrinUt^  teiaiy  1803,  wht^n  there  was  a  verdict  ior  the  de- 
thcn^hfnj'at      fendant;  and  a  motion  being  made  for  a  new   trial,  which 

the  warehouse  ^as  argued  (a)  in  last  Michaclmai  term,  the  Caurt  by  con- 
ofa  third  per-  •       ,f.,  i     ^  i        •  *^   ^    m        a        c 

son,  at  so  much  €ent  in  JJiiury  term  last,  ordered  u  case  iO  be  *  made  oj 

pcrcwt.  bybiil  ^j^^  f^^^^^  j|j.^j  ^^.^^.g    proved   at  die    trial;    tvhich    are    as 

at  two  mosilK,  *  ' 

ivi^ich  starch       fotlows  : 

bu'tWaS*  1'he  plaintiffs  are  assignees  of  J.  Wallace  and  fr.  Ilawcs, 
wcightnotthen  under  a  commission  of  bankrupt  i)»sued  against  them.  The 
was  to  be  as-  defendant  is  a  merchant  in  Lomlon.  In  January^  |801> 
oemioed afterw  ^||^  bankrupts  employed  IVright^  their  broker,  to  purchase 
darsweretobe  of  the  defendant  a  quatillty  of  starch,  about  four  tous/be- 
delivery  ;°and*.  h)ngii?g  to  the  defendant,  and  which  was  then  lying  in  the 
the  vendor  gave  i^^/// Porters*  wai eh ouse  in  Sttthhig-loju  \  and  Wright  ac- 
Teadee,  ad-  coidingly  purchased  the  stat'ch  of  Ibe  defendatit  at  6/.  per 
dressed  to  the  ^^^^  and  sent  to  the  bankrupts,  his  principals,  the  follow- 
iceepcr,  direa-  ing  note :  '^  Dear  Sirs,  I  have  bought  that  small  parcel  of 
wei'haudde-  sta'ch,  which  you  saw,  of  Mr.  James  Meyer  for  jour 
liver  to  the  Ten-  account,  6/.  per  cwt.  by  bill  at  two  months;  14  days 
starch:  held,     for    delivery    from    the    14th    instant/*       "    Jan.    I5th, 

that  under  this  jgQj^  Yours,  &c.  T.  H'right.'*  The  starch  lay  at 
con  tract!  he  ab-  '  i  i     •        i 

solute  property  the  Bull  Purters*.  The  broker  purchased  ior  the  bank- 
did  not^st'ln  rupts  ail  Meytr^s  starch  that  lay  tliere,  more  or  less  what- 
the  vendee  be-  ever  it  wa^,  2lx6L  per  hundred   weieht:  it  was  in  papers: 

lo»e  th«  weiph-     .  .    ,  *  ^  j  .  •       i     ^  4i  • 

io$,  vbich  wai  the   wetglit  ^as   to  be  afterwards  asccrtamcd  at  the  price 

to  recede  the    aforesaid.     Tlie  mode  of  delivery  is  as  follows;  the  seller 

delivery,  nod  to  i  j  i  i  k 

ascertaiu  the  gives  the  buyer  a  note  addressed  to  the  warcnouse-keeper, 
parTonhV****  to  weigh  and.  deliver  the  goods  to  ihe  buyer.  This  note 
•tarch  having     j^  taken  to  the  warehouse-keeper,  and  is  his  authority  to 

been  «ei}<bed  "^ 

a  lid  delivered 

to  the  vendee  by  his  direction,  the  vendor  mii^ht,  notwithstanding  such  part  delivery  upon  the 
ban  ruptcy  or  the  teudec,  rltain  the  remainder,  which  itill  continued  uaweigbed  io  the  wart- 
hoiut  in  the  name  and  at  the  expence  or  the  vendor. 

(a)  Erskine  arid  HoIn>yd  opposed,  sod  GarroW)  Gibbf,  mni  fiomphicyi 
lupporied  ibe  rule. 

•[  615  J  .  weigb 
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weigh  and  deli  \er  the  goods  to  the  vendee.     The  follow-  1805. 

ing  note  was  given  by  the  defendant:  "To  the   Bull  Por-  HaTsom 

icrs.    Seething  LaneJ*    **  Please  to  weigh  and  deliver  io  aad  Anoilie^, 

Alesers.  WaUace  and  Bawe^  all  my  starch/*  '  ''  Jan.  I7th,  ^*''f^'^';^^'- 

1801.    Per  James  Meyer ^  PTUliam  Elliot:'    This  order  was  Meter. 
lodged  by  the'baiikiupts  at  the  Bull  Porters' warehouse  on 
thi^  2 hi  o(  January,  l80I,  on  which  day  the  bankrupts  re- 
quired the  Buli  Porters  to  weigh  and  deliver  to  them  450      [  016  ] 
papers  of  the  starchy  which  weighed 


Cwt. 

qr.  lb. 

21 

1   a 

9 

1  20 

15 

1    4 

46 

0  IS 

And  on  the  31st  Jan.     250 
And  on  the  2d  Feb.       400 

1190 

At  which  respective  times  the  Bull  Porters^  in  consequence 
of  their  order,  weighed  and  delivered  the  same  to  the  bank- 
mpts,  M'ho  immediately  removed  the  same  :  the  residue 
thereof;,  being  33  cwt.  1  qr«  2 lib.  remained  at  the  Bull 
Porters'  warehouse  till  the  failure  of  Wallace  and  Hawes* 
The  above  quantities  of  starch  continued  at  the  Bull  Por- 
ters' warehouse,  in  the  name  and  at  the  expence  of  the 
defendant,  till  they  were  weighed  and  delivered ;  and  the 
residue  also  afterwards  continued  there  in  like  manner  uq« 
weighed^  in  his  name,  and  charged  to  his  expence.  Oa 
the  8th  of  Feb*  1801,  Wallace  and  Howes  became  bankrupts. 
It  was  admitted  that  the  defendant^  after  the  bankruptcy, 
took  away  the  remainder  of  the  starch  that  had  not  been  so 
weighed.  The  question  for  the  opinion  of  the  Court  was. 
Whether  the  defendant  were  entitled  to  the  above  verdict? 
If  the  Cpurt  should  be  of  opinion  that  he  was,  then  the  ver' 
diet  was  to  stand  :  if  not,  then  a  new  trial  was  to  be  granted 
upon  such  terms  as  the  Court  should  direct. 

Jffumphneys,  for  the  plaintiffs.  This  was  an  entire  con- 
tract^ which  could  not  be  severed  or  apportioned  ;  and,  there- 
fore, upon  the  deUveiy  of  any  part  of  the  starch  to  the 
bankrupts,  the  property  of  the  whole  became  vested  in  them. 
It  was  not  a,  contract  for  so  many  cwt.  of  starch,  but  for  all  r  ^jj 
>he  defendaiU's  starch  which  lay  at  the  Bull  Porters'  ware- 
house  ;  the  weight  only  of  which  was  tube  afterwards  ascer- 

I  i  3  tained ; 
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1805.        tained ;  bdl  the  whole  was  to  1>e  paid  for  by  one  bill ;  and 
•"""        there  is  the  more  reason  for  holding  such  a  contract  to  be 
•Ad  Another,  eotire,  becatise  Ihc  price  of  the  whole  may  be  governed  by  the 
Auigvieet^ &€.  average  quality,  and  the  part  received  may  be  ,ihe  worst: 
^'""^       or  at  any  rate  it  may  be  an  inducement  k>  a  purchaser  to 
give  more  for  the  whole  than  he  would  for  a  pan,  in  order 
to  withdraw  so  much  competition  out  of  the  market.     After 
the  order  for  delivery,  the  bankrupts  might  have  taken  the 
whole  as  well  as  a  pan.    In  Bro.  Abr.  Apportiotunentj  pi.  7, 
it  is  said.  That "  a  contract  cannot  be  severed  or  apportion- 
ed. &c.  because  it  is  entire ;.  and  if  it  be  destroyed  in  part, 
it  is  destroyed  in  the  whole"    Again,  Bro*  Contract^  pL  34, 
"  If  a  man  sell  a  lease  of  land  and  certain  clothes  for  10/. 
the  contract  is  ciriire  and  cannot  be  severed;  though  one  of 
the  things  were  by  a  defeasible  title,"  &c.    So  in  Ilazrkins 
V.  Cardy  (a)  it  was  ruled  that  a  bill  of  exchange,  being  one 
entire  contract,  conM  not  be  apportioned  by  indorsement, 
so  as  to  make  the  drawer  liable  in  part  to  different  holders. 
If  the  vendees  had  continued  solvent,  and  after  taking  part 
of  the  slarth  a  fire  had  consumed   the  remainder  in  the 
warehouse,  they  would  still  have  been  liable;  for  after  the 
sale,  the  commodity  is  at  the  risk  of  the  vendee.     Bro. 
Jbr.  Contract,  pi.  26.     Upon  the  same  principle,  if  goods 
purchased  are  to  be  paid  for  before  they  are  taken  away, 
tind  afterwards  the  vendor  gives  the  vendee  liberty  to  take 
away  a  part  without  payment,  that  would  dispense  with  the 
condition  as  to  th(?  remainder,  according  to  the  doctrine  in 
Ptf/Apor's  case  (b)  ;   and  the  only  remedy  of  the  vendor 
r  628  }      would  be  upon  the  contract  tor  the  value  of  the  goods  sold. 
It  is  clear  from  the  cases  of  Slubey  y.  Heyward  (c),  and 
Hammond  v.  Andenon  (d),  that  afiera  part-delivery  there 
can  be  no  stopping  in  transitUy  which  is  decisive  as  to  tl)e 
property  of  the  whole  being  absolutely  vested  in  the  vendee; 
and  yet  in  the  latter  case  the  vendor  put  in  his  claim  before 
the  expiration  of  1 1  Jays,  during  which  time  the  goods  were 
to  remain   at  ^liis  charge   in  the  whar&nger's    warehouse. 
The  only  distinction  between  the  two  cases  is.  That  here 
the  starch  was  to  remain  in  the  warehouse  at  the  expence  of 
the  vendor  till  it  was  weighed ;  bvt  that  was  merely  to  ascer- 


(a)  I  lid.  Ray.  360.  (^)  4  Bcp.  1199  ^. 
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tain  the  price,  and  would  not  alter  the  legal  property.     It        1S05. 
WHS  also  observed,  That  no  cases  in  ^equity  had  occurred       Hansow 
which  applied  pointedly  to  the  present.    Family.  Heclh{a)   and  Another, 
was  mentioned  as  comins  nearest;  where  it  wa?  holden  that  Assiguocf,  &c. 
a  vendor  of  au  estate',  who  had  taken  a  bond  for  the  consi-       MiYEu. 
deration-money,  had  no  lien  on  the  estate  against  the  credi- 
tors of  the  vendee,  for  whose  benefit  the  estate  was  assigned ; 
and   here  the  vendor  had   relied  on  the  security  of  a  bill 
which  was  to  be  given^  payable  at  a  future  daj*.   - 

Jiolruyd,  €onirUj  after  observing  Tlmt  it  was  just  and  rea- 
sonable that  upon  every  sale  of  goods  the  vendor  should 
either  receive  the  stipulated  price,  or  should  have  power  to 
retain  the  goods,  or  so  much  of  them  as  ^ere  not  absolutely 
delivered  over  to  the  vendee  upon  credit,  Contended,  ist^  That 
the  legftl  property  of  so  much  of  the  starch  as  remained  un- 
weighed  in  the  warehouse  did  not  pass  to  the  vendees :  or^ 
Sdly,  If  it  did,  yet  the  vendor  retained  a  lien  upon  it  for  the 
stipulated  piice  of  the  whole*     ift,  On  a  sale  of  specific- 
goods  (and  these  may  be  taken  to  be  so,  being  a  specific 
quantity  of  starch,  though  the  amount  was  not  ascertained      [  619  }  ] 
at  the  time  of  the  contract)  the  property  does  not  pass  ex- 
eept  upon  payment^  or  tenckr  of  payment  by  the  buy^r,  or 
where  the  time  of  payment  is  by  consent. postponed  (h). 
How  here,  by  the  terms  of  the  contract,  14  days  were  to  be 
allowed  for  the  delivery  on  the  one  hand ;  ^d  on  the  other, 
the  payment  was  to  be  by  a  bill  at  two  months :  the  ven* 
dees,  therefore,  were  not  bound  to  pay  for  the  starch  till  it 
was  delivered,  nor  was  the  vendor  bound  to  part  with  it  till 
he  received  the  bill.     In  Knight  V.  Hopper  (c),  where  the 
note  of  the  contract  of  sale  was  to  this  purpose :  ^'  Bought 
by  Knight,  of  Hopper^   100  pieces  of  muslin,  at  40s.  per 
piece,  to  be'  fetched .  away  by  10  pieces  at  a  time,  and  paid 
for  as  taken  away/'-*- what  was  relied  upon  by  Holt,  C.  J» 
as  altering  the  property  immediately  was,  That  the  pieces 
were  marked  atid  sealed  by  the  vendee ;  and  there  too  the 
price  was  fixed*:  but  here  there  was  no  act  done  by  the  ven-  * 
dees  to  mark  the  goods  as  their  own.     It  was  nut  an  order 
simply  to  deliver^  but  to  *^  weigh  and  deliver  ;*'  the  mtighing 
was  to  precede  the  delivery :  and  even  the  price  could  not 


't 


(c)  Aabi.  7:4^  (»)  2  Blas^  Com.  44O,  7.  (e)  Skia.  647. 
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be  Ascertaioed  till . they  were  weighed  \  so  that  till  ifccn  it 
could  not  be  known  whether  the  vendees  would  pay  the 
price  or  not ;  but  certainly  the  vendor  was  ncl  bound  to  part 
with  the  goods  till  he  had  a  bill  at  two  mooths  for  the  ascer- 
tained  value.     In  a  case  (a)  where  a  son   employed  his 
father  to  buy  a  frame  for  him,  and  the  father  purchased  it 
in  his  own  narne^  and  paid  part  of  the  money,  and  gave  a 
note  for  the  rest.  Holt,  C.  J.  held.  That  by  the  payment 
of  the  money  and  giving  the  notiy  the  property  of  the  frame 
was  immediately  vested  in  the  father;  and  that  the  bill  of 
sale  which  was  made  a  month  afterwards  to  the  son  did  not 
divert  the  property  out  of  the  father  and  vest  it  in  the  son  i 
though  it  would  have  vested  it  in  the  son  if  it  had  beeo 
made  at  the  time  of  the  sale;  and  he  added,  that   earneii 
does  not  alter  the  property,  it  only  binds  the  bargain  ;  and 
the  property  remains  in  the  vendor  till  payment,  or  delivery 
of  the  goods.     In  2  Black.  Com.  443>  it  is  said  tbatacon- 
tract  executory,  as  if  two  agree  to  change  horses  next  week, 
vests  only  a  right ;  and  their  reciprjocal  pro|)erty  in  each 
other's  horse  is  not  in  possession  but  iVi  action,  &c. ;  for  a 
contract  executory  conveys  only  a  cJtosc  in  action*    Here 
then,  till  tlie  goods  were  wei>;bed  and  the  price  ascertained 
and  the  bill  given,  or  at  least  tendered,  the  contract  remained 
executory,  and  no  property  passed  ;  but  each  only  had  his 
remedy  upon  the  contract  on  failure  elf  performance  by  the 
other.     2dly,  At  any  rale,  however,  if  the  property  did  pais 
to  the  vendees,  the  vendor  had  a  lien  on  the  goods  for  the 
price,  or  the  bill,  provided  the  vendees  bad  remained  solvent 
utid  capable  of  giving  such   a  security*     If  the  rest  of  the 
goods  had  remained  in  the  vendor^s  own  possessiotr,  there 
could  have  been  no  doubt  tliat  he  might  have  retained  any 
|)art  for  the  price  at  Ica^t  of  that  part,     if  one  ordered  an 
liundied  pair  of  shoes  of  a  shoemaker  at  so  much  a  pair,  to 
be  paid  for  bv  a  bill;  though  ihe  shoemaker  had  delivered 
half,  yet  if  (he  vendee   became  insolvent,  the  tradesman 
would  not  be  bound  to  deliver  the  remsiinder  whhaot  pay- 
ment; aud  \ct  the  insolvency  does  not  rescind  the  contract ; 
but  tiic  vendor  has  an  equitable  lieu  for  the  price,  and  tbis 
lien  couliiiue^  notwithstanding  even  a  part  payment;  as  in 


(a)  Aooo.  u  Mod.  344. 
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Hodgson  V.  Loy  (a),  and  Fife  v.  ffray  (b),  inhere  part        1805. 
payment  of  the  goods  was  hokJen  not  to  divest  the  yendor's       hTT^w 
right  to  stop  itt  transitu ;  and,  ^  a  fortiori^  it  cannot  divest  his   anj  Another, 
lien  upon^  the  goods  while  they  still  continue  in  his  posses-  Aisitneei,  &c 
sion  ;  for  Lord  Kenyon  himself  put  it  upon  that  ground ;       Mbt£r. 
saying,  "  That  the  right  of  the  vendor  to  stop  goods  in     ♦  [  621  ] 
transitUy  in  case  of  the  insolvency  of  the  vendee,  was  a  kind 
of  equitable  Hen  adopted  by  the  law  for  the  purposes  of  sub- 
stantial justice,  and  that  it  did  not  proceed  on  the  ground  of 
rescinding  the  contract.    Then  it  c^annot  vary  the  case  that 
tbe  goods  here  were  in  the  hands  of  a  middleman  ;  for  they 
remained  all  the  time  in  the  Bull  Porters'  warehouse,  in  the 
Tendor*s  name,  and  at  his  expence.  In  the  cases  in  the  Common 
Pleas  there  was  a  severance  by  the  vendees  themselves  of 
part  of  the  goods  from  the  rest,  which  could  not  have  been 
done  without  a  possession  of  the  whole  by  them,  so  as  to  bar 
tbe  vendor's  right  of  stopping  any  part  as  in  transitu ;  and 
in  Hammond  v.  Jnderson  (c),  theie  was  ihis  further  material 
circumstance,  that  all  the  goods  had  been  weighed  out  to 
the  vebdee  ;  but  cases  of  trunsitu  do  not  aiFect  the  question 
of /f>»,  which  can  only  arise  while  tbe  goods  are  in  tho 
actual  or  constructive  possession  of  the  vendor.     Liens  are 
mutual;    and  a  sale   is  only  an  exchange  of  goods  ftir 
money ;  but  if  a  delivery  of  part  of  the  goods  contractd^ 
for,  without  payment,  be  a  waver  of  the  vendor's  lien  fo* 
tbe  price,  then  by  payment  of  part  of  the  money  by  the 
purchaser,  he  would  wave  bis  lien  on  the  remainder,  which 
might  be  recovered  from  him  by  action  without  a  delivery 
of  the  goods.     Suppose  an  exchange  of  two  horses  for  one, 
would  a  delivery  o^*  one  of  tbe  two  preclude  the  owner's  lien 
on  the  other  till  the  delivery  of  the  one  horse  for  which  the 
two  were  to  be  exchanged  ?    There  is  no  distinction  in  rea- 
son between  an  exchange  of  goods  for  goods,  and  of  gooda 
for  money.     If  an  action  be  brought  by  a  vendee,  after  part      r  (J2S  ] 
of  the  price  of  goods  paid,  he  must  allege  that  he  had  or 
offered  to  pay  the  remainder.     The  principle  is  general,  that 
he  who  sues  another  for  a  breach  of  contract  must  aver  per- 
formance, or  what  is  equivalent  to  performance  on  his  part ; 

(a)  7  Term  Eep.  44«>,  5.       (fi)  3  Eat t,  93.       (c)  i  Vcw  R«p.  69. 
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1805*       as  in  Merlon  v.  Idtmb  (a),  aod  CoUtwel  v.  Brigg%  (b)^  andj 
Hahmmv       iberefore,  the  vendor  of  goods  has  a  lien  on  aaj  part  of  Ibem 
aad  AnoUier»  for  the  price  of  the  whole :  he  only  lessens  his  security  by 
SSif<       wliveiing  up  any  pact  before  payment..   Thus  in  Sodcrgrin 
XsTBm«       ▼•  Flight  aud  JinuwgSt  before  Lord  Kenton  i^t  GaildkaU^  sit* 
tings  after  Trin*  term  1796,  in  an  action  for  freight^  it  ap* 
peared  that  the  plaintiflT  was  the  captain  and  owner  of  a 
Swedidi  ship  freighted  by  Shenling  and  Co.  for  London,  with 
h  cargo  of  tar  and  iron,  consigned  to  Jlippiu^y  h  merchant 
in  London,  who  held  two  bills  of  lading  for  the  same.     The 
defendants  in  December ,  179^)  before  the  arrival  of  the  ship, 
purchased  all  the  tar  of  Hippius,  and  gave  him  their  accep* 
tances  for  the  value,  including  a  proper  allowance  for  fraght 
and  duty,  which  were  to  be  paid  by  Hippius :  and  Hippius 
iildorsed  the  two  bills  of  lading  to  the  defendantSj  or  their 
order ;  one  of  which  wa»  for  tar  alone,  900  barrels ;  the 
other  for  850  barrels  of  tar,  and  a  quantity  of  irool     Hip^ 
piui  sold  the  iron  to  Cramshay  and  Co.  and  for  this  purpose 
jobtftined  from  the  defendants  the  possession  of  the  bill  of 
lading  which  included  the  iron,  and  delivered  it  to  Cram" 
*       %hay  and  Co. ;  concerning  which  there  was  no  question. 
On  the  11th  January,  UiMiy  the  ship  arrived,  and  was  en- 
^  ffftA  and  reported  by  Hippius  \  and  before  the  25th^  721 

^barrels  of  tar  were  delivered  to  the  defendants.  On  that 
d%y  Hippius  stopped  payment ;  on  which  the  captain  re- 
fused to  deliver  the  remainder  of  the  tar  to  the  defendants, 
£  6M  ]  unless  they  would  pay  the  freight  not  only  of  what  reinaiiTed, 
but  of  what  had  been  before  delivered,  which  they  refused 
to  do ;  but  after  some  dispute,  the  whole  cargo  of  tar  was 
agreed  to  be  delivered  to  the  defendants,  and  that  an  action 
should  be  brought  by  the  captain  for  the  whole  freight,  in 
order  to  try  the  right  of  his  lien;  the  defendants  having 
offered  to  pay  the  freight  of  that  which  remained  on  board 
the  ship:  but  refusing  to  pay  the  freight  of  that  part 
which  had  been  before  delivered  to  them,  and  i^so  of  Acer- 
tain  portion  which  had  been. delivered  out  of  the  ship  on 
board  a  lighter  s^nt  by  the  defendants  to  receive  it,  but 
wb^  »tiU  lay  along*side  of  the  ship,  fastened  thereto  by 

(f)  7  Terai  Re#.  125.  (h)  SaUc  ii^. 
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\he  capt?in*s  orders,  to  prevent  its  final  remoyal.     The  de-         1805. 
fendants  paid  into  court  in  the  action  353/.  Is.  2d,  being  s»      Hajhow 
much  115  would  cover  the  pkiintiff's  demand  for  freight  on   iin4Atiother* 
all  the   tar  comprized  in  one  of  the  biiis  of  lading ;  and  ^^f^'^^^ 
each  being  made  '*  unto  order,  he  or  they  paying  freight  for       ]lavs«« 
the  said  goods ;  and  the  plaintiflFs,  under  the  direction   of 
Lord  Kentfon^  recovered  300/.  15$.  J0</.  beyond  the  money 
paid  into  court,  being  the  entire  amount  of  the  freight  for 
the  tar  ;  his  Lordship  being  of  opinion  that  t))e  captain  had 
a  lien  on  the  tar^ remaining  on  board  for  the  whole  freight, 
as  well  the  freight  of  the  barrels  delivered  as  of  those  re- 
maining on  board,  belonging  all  to  the  same  person,  and 
under    one  consignment ;  but  he  thought  that  if  Hippius 
had  sold  the  tar  to  different  persons^  the  captain  could  not  . 
have  made  one  pay  for  the  fVeight  of  what  had  been  de- 
livered to  another.     [Lc  Blanc,  J.     That  was  where  all  the 
goods  were  received  on  board  under  one  contract.]     So  in 
La rfgfort  Y.  Administratrix  of  Tiler  (a),  the  defendant  rn^ 
tlie  lifetime  of  the  intestate,  her  husband,  having  bought  of     [  ^^  1 
the  plaintiff  four  tubs  of  tea,  one  of  which  she  paid  for  and 
look  away,  leaving  60/.  earnest  for  the  other  three,— jETo//, 
C.  J.  held,  That  notwithstanding  the  earnest  (which  only 
bound  the  bargain,  and  gave  a  right  to  demand  the  jrest  on 
payment  of  the  money)  the  money  must  be  paid  upon  fetch- 
ing away  the  goods,  because  no  other  time  for  payment  was 
appointed ;  and  that  if  the  vendee  did  not  come  and  pay 
for  the  goods  in  a  reasonable  time,  after  request,  the  agree- 
ment was  dij^solved,  and  the  vendor  was  at  liberty  to  sell 
them  to  any  other  person.    In  detinue  (b),  where  there  had 
been  a  part  delivery  of  a  certain  quantity  of  corn  contracted 
for,  and  payment  for  what  was  so  delivered,  the  Court  con- 
sidered that  the  vendor  had  a  lien  upon  the  remainder  for 
the  residue  of  the  money,  and  was  not  bound  to  deliver  it 
till  payment,  and  might  plead  non  detinet :  and  the  distinc- 
tion was  taken,  that  if  goods  be  bought  outright,  the  bar- 

{a^  tm\k.  113.  The  nme  cate  in  reported  in  6  Mod.  162,  whert  the  case 
Is.  stated  to  be,  that  the  ^oodg  were  contracted  to  be  sold  by  Hie  defendaot  to 
the  plaintiff,  who  paid  for  one  of  tlie  tubs,  and  pave  505.  earnest  for  the  re- 
mainder i  and  the  declaration  contained  two  counts,  one  on  the  af  reemeot,  ^ 
as  It  appears  for  the  non-deUverj  of  the  other  tubs  $  the  other,  to  recover 
hack  the  sot,  as  so  much  ^received  te  tiie  plaintiff's  aie.  The  result  of  ttie 
doctrine  is  the  same  in  t>oth  booiis. 

{h)  Anonym.  Py.  29,  ^. 

gaiti 
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1^05.        gain  is  void  if  the  vendee  do  not  pay  the  price  agreod  upon 

lUx^y       immediately ;  but  if  a  day  of  payment  be  appointed^  the 

and  Another,   vendor  shall  have  his  action  or  d€'bt,  the  vendee  an  action  of 

*"jg|)^*',*^'  detinue.     As  lo  the  position  in  Dumpbr\  case  (6),  that  a 

IIjbteii,       condition  waved  ip  part  is  waved  in  toto,  it  cannot  apply  to 

/iVfis  which  at  most  are  only  conditions  in  law  founded  oa 

principles  of  equity^  and  not  like  conditions  stipulated  for 

by  the  parties  themselves,   Which   are   always   construed 

strictly^  being  in  general  to  defeat  an  estate  or  create  a 

forfeiture. 

I   [  625  ]  Humphreys,  in  reply,  said.  That  the  property  was  altered 

by  a  sale,  as  well  where  a  future  day  of  payment  was  given, 
as  where  the  goods  were  pai^  for  at  the  time  1  Com,  Dig. 
5l3y  Agreement,  B.  d,  cites  10  H.  7,  8,  a.  14  H.  8, 20^  j. 
JDy.  30,a.  It  is  true  the  vendor  might  have  withheld  the 
order  fot  delivery  till  be  received  the  bill  which  was  agreed 
to  be  taken  for  payment;  but  he  waved  that  benefit,  and 
gave  an  order  for  the  delivery  of  the  whole.  Then  the 
'severance  of  u  part  was  as  much  evidence  of  a  possession 
of  the  whole  by  the  vendee  in  this  case,  as  in  the  late  cases 
in.  the  Common  Pleas.  Those  cases  went  on  the  ground 
that  the  sale  of  the  goods  being  by  one  entire  contract,  pos« 
session  of  part  was  possession  of  the  whole,  out  of  which 
such  part  was  taken ;  and  if  the  property  passed  by  the  con- 
tracty  the  payment  of  the  warehouse  rent  afterwards  by  the 
vendor  cannot  alter  it. 

Cur,  adv.  vulL 

9 

lord  Ellbnbobougb,  C.  J.  now  delivered  judgment. 

By  the  terms  of  the  baigain,  formed  by  the  broker  of  the 
bankrupts  on  their  behalf,  two  things,  in  the  nature  of  coo* 
ditions  or  preliminary  acts  on  their  part,  necessarily  pre- 
ceded the  absolute  vesting  in  them  of  the  property  con- 
tracted  for  ;  the  first  of  them  is  one  which  doea  po  accord* 
ing  to  the  generally  received  rule  of  law  in  contracts  of  sale, 
viz.  the  paj/ment  of  the  agreed  price  or  consideration  foi 
the  sale;  The  second,  which  is  the  act  of  weig/ang^  doe^ 
so  in  consequence  of  the  particular  terms  of  this  contrnct, 
by  which   the  price  is  made  to  depend   upon  the  weight* 

(«)  4  Rep.  tr;.  t. 

Tht 
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The  weight,  therefore,  must  be  ascertainedi  in  order  ihnt  the         DWR 
price  may  ]be  known  and  paid;   and  unless  the  weighing       11*""^ 
precede  the  delivery  it  can  never  for  these  purposes  efFec-    and  Another, 
tuaily  lake  place  at  all.  Jn  ihis/case  ♦  a  partial  weighing  and  Af»ignecf,  Ac- 
delivery  of  several  quantities  of  the  starch  contracted  for       Mrtbk. 
had  taken  place ;  the  remainder  of  it  was  unweigbed  and     •  [  (^^  ] 
undelivered  ;  and  of  course  no  such  bill,  of  two  months  tor 
the  price  so  depending  on  the  weight  could  yet  be  given* 
The  question  is.  What  is  the  legal  effect  of  such  part-deli* 
▼ery  of  the  starch  on  the  right  of  property  in  the  undelivered 
residue  thereof?     On  the  part  of  the  piuintiflT?,  it  is  coii<» 
tended,  That  a  delivery  of  part  oF  an  entire  quantity  of 
goods  contracted  for,  is  u  virtual  delivery  of  the  whoJe>  so 
as  to  vest  in  the  vendee  the  eutire  properly  in  the  whole  ; 
although  the  price  lor  the  s:i>aie  should  nut  have  been  paid. 
This  proposition  was  denied  on  the  part  of  the  defendant ; 
and  many  authorities  liave  been  4.'ited  on   both  sides :   but^ 
without  deciding  at  present  what  might  be  the  legal  etfect 
of  such  part-deliveiy  in  a  case  where  the  payment  of  price 
was  the  only  act  necessary  to  be  performed  in  order|to  vest 
the  property ;   in  this  case  another  act,  it  will  be  remem- 
bere<l,  was  necessary  to  precede  both  payment  of  price  and 
deUvery  of  the  goods  bargained  for,   viz.  wtighing.     This 
preliminary  act  of  weighing,  it  certainly  never  was  in  the 
contemplation  of  the  sellers  to  wave  in  respect  of  any  part 
of  the  coiiimodity  contracted  fur.     The  order  stated  in  th^ 
case  from  the  defendant  to  the  liuii  Porters,  his  agents,  is 
to  wrigh  and  deliver  all  his  starch.     Till  it  was  tteighed,  they 
as  bis  agents  were  not  authorized  to  deliver  it ;  still  less  were 
4he  buyers  themselves,  or  the  present  plaintiffs,  their  assign- 
ees, authorized  to  take  it  by  their  own  act  from   the  Bull 
Porters'  warehouse:  and  if  they  c^uld  not  so  take  it,  neither 
can  they  maintain  this  action  of  trover^  founded  00  such  a 
suppos^  right  to  take ;  or,  in  other  words,  founded  gn  such 
a  supposed  right  of  property  in  the  subject-matter  of  this 
action.     If  any  thing  remain  to  be  done  on  the  part  of      [  627  ] 
the  seller,  as  between  him  and  the  buyer,  before  the  commo- 
dity purchased  is  to  be  delivered,  a  complete  present  right 
of  property  has  not  attached  in  the  buyer;   and  of  course 
this  action,  which  is  accommodated  to  and  depends  on  such 
itupposed  perfect  right  of  property,  it  nol  maintainable. 

The 
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IVOl*         The  action  failing,  titererore,  on  this  .ground,  it  is  uone* 
Havsoit       cetsary  to  consider  what  would  have  been  the  efiifct  of  odd* 
9Md  Another,  payment  of  price  on  the  right  to  the  undelivered  residue 
jSSmi        ^^  Ihe-starcb,  if  the  case  had  stood  merely  on  that  groundj 
Ketu.       as  it  did  in  the  case  of  If ammond  and  Others  Bgeimst  An* 
4br8on,l  New  Rep.  69;  where  the  bacon  sold' in  that  case 
was  sold  for  a  certain  fixed  price,  and  where  the  weighingi 
«  mentioned  in  that  case,  was  merely  for  thebttyer'4  own  satis- 

faction, and  formed  no  ingredient  in  the  oontract  between 
bim  and  the  seller,  ^->  though  it  formed  a  very  importaot 
circttmstance  «n  the  case,  being  an  unequivocal  act  of  pus* 
aessiba.  and  ownership  as  to  the  whole  quantity  sold  on  the 
part  of  the  buyer.  In  like  manper,  as  the  taking  800  bushels 
of  wheat  out  of  the  whole  quantity  sold,  and  then  on 
board  the  ship,  was  holden  to  be  in  the  case  of  Siube^  v. 
JHeymood,  2  H.  Bl  504.  Without,  therefore;  touching  the 
question  which  has  been  the  main  subject  of  argument 
in  this  case,  and  upon  which  my  opinion  at  niu  priu$ 
principally  turned,  and  without  in  any  degree  questioning 
the  authority  of  the  above  mentioned  two  cases  from  the 
Common  Pleas,  this  verdict  may  be  sustained,  on  the  ground 
that  the  weighing  which  was  indispensably  necessary  to 
precede  the  delivery  of  the  goods,  inasmuch  «8  it  was 
.necessary  to  ascertain  the  price  to  be  paid  for  them,  hod 
not  been  performed  at  the  time  when  the  action  was 
brought.  The  verdict  therefore  must  standi  and  judgmeat 
be  entered  for  the  defendtiot. 


Rob 
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Roe,  on  the  joint  and  several  Demises  of  Cecilia  Tne9duy. 
Ween,  and  of  John  Bacox,  Clerk,  and  Isabella  '^'^^^^ 
his  WxTE,  against  Claytox.  , 

TN  ejectment  for  lands  nnd  tenements  at  EUti-hiU^  in  tha  Under  a  dc^lie 
parish  of  Ilaughton,  in  the  county  of  Durham,  ythxch  ^{J^r^Uh^im 

tvas  tried  at  the  last  summer  assizes,  a  special  verdict  was  hii  niece  s.E. 

found,  stating,  That  one  Cuthbert  Ellison ^  being  seised  in  fee  arterthatefltate 
of  the  premisses  in  question,  on  the  20ih  of  June,  1765,  i>y  ^^f^^l^^ 

his  will  duly  executed  and  attested,  devised  as  follows :-«  toprcurYccoap. 

''  I  give  and   d.evise  all  my  lands,  tenements,  and  here*  denuanJSier" 

ditaments    at   El/u^hjH   aforesaid,  and    all  other   my  rea4  herdcceatc 

estate    whatsoever    and    wheresoever,    to    my   said    niece  to  lusr  ftrsc  aod 
Sarah   E/Hson    for  life;    and    after  the  determination  of ^[\y^;{*^"»J2^^^^ 
that  estate,  I  give  and  devise  the  same  to  J.  B.  and  his  remainder  to 
heirs  (to  preserve  contingent  remainders,  &c.  &c.)i  and  astcnametn" 
from  and  after  the  decease  of  my  said  niece  Sarah  Elli^  commaniotoiir 

^  and  for  dcrauU 

son,    then    to    remain    to    the    first  son  of  my  said  niece  oftuchbtoe 

S.  E.  and  the    heirs   of   the  body  of  such  Erst  son   law-  ioronhe  d^ 
fully  issnipg;  and  for  default  of  such  issue,  then  to  the  use  visor'e  fonr  tU- 
of  the  second,  third,  fourth,  fifth  and  alj  and  every  ^  other  son  nianncr  ai  he 
and  sons  of  my  said  niece  S.  E,  the  elder  of  such  son  and  •"^  limited  tlie 
sons,  and  the  heirs  of  his  body  lawfully  issuing  to  be  always  niece*!  i»de« 
preferred,  and  lo  take   before  the  younger  of  such  sons  orgudiiMS"or 
and  the  heirs  of  his  body:  and  for  default  of  such  issue,  hU  filters  to 
then   to   the   use  of  all  and   every   of  the  daughter  and  helr^T'held 
daughters  of  my  said  niec«  S.  £.  and  the  heir3  of  their  *?•?••?  '''r^t 

»  /      .  limitatioaofal^ 

bodies  lawfully  issuing,  to  take  as  tenants  in  common;  iiiederisor*t 
and  for  default  of  such  issue,  then  to  the  issue  of.my  sisters  d^Jjip^nrang 

thr^ragh  the 
fubieqnent  re- 
maindeff ,  it  wat  hit  apparent  loteat  that  hit  ettate  thonld  go  over  altofiether,  in  default  of  Ittne 
of  his  uiere,  to  the  is«ue  of  hi«  four  tistert,  and  a^ln  that  no  part  tbould  |^o  over  to  hit  rijht 
beirs,  while  there  remAined  any  itsne  of  hit  titters ;  therefore  the  devite  It  in  effeot  to  his 
nierc  S.  E.  for  life*  remainder  to  her  first  and  other  sons  ssocetsivety  ia  tail,  remainder  to  her 
liuuf^hters  at  tenants  in  common  in  tail,  wiih  crots  rmaioders  (by  imi^lication)  between  thr>«e 
daughters  i  remainder  <o  the  issue  of  the  four  sisters'of  the  devisor  in  tail  t  and  one  of  the  foor 
•tsicrs  having;  is^ne  a  son  and  two  dad]^htersJiviog  at  the  death  of  the  testator,  at  all  events 
they  took  vested  estates  in  remainder  t  and  whether  that  son  took  coojoinUj  with  his  two  sisters 
in  fail,  or  whether  (at  the  issue  of  ibe  devisor's  four  sisters  were  to  take  In  snch  maaoer  at 
was  limited  to  the  issue  of  the  niece)  the  ton  would  have  taken  first  In  tail,  wtrh  remainder  to 
bit  two  sisters  lo  tall,  made  no  difference  in  the  event,  as  the  son  died  without  Issue.    And  the 
^iiree  other  aitteri  of  the  devisor,  and  bis  niece  S.  E.  having  all  died  without  issue  after  the 
death  of  the  devisor  f  held,  that  the  two  surviving  daughters  of  the  fourth  dsfer  were  entitled 
to  all  tbf  estate  agaiBit  the  devisee  of  the  oieoe,  wbo  was  tbc  devlsor^i  heir  at  law. 

Susanna  *[  629  ] 
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1805.  Susanna  Smnbum,  Isabella  fVren^  Barbara  EllUoHy  and 
Il^B  ex.  de«i.  •^*'**  MilUy  in  tail,  in  such  manner  .as  I  have  limited  the 
Wkbm  &  aL  tame  to  my  said  niece  Sarah  Ellison*s  issae ;  and  for  defaolt 
ttlrroK  of  such  issue,  to  remain  to  my  own  right  heirs  for  ever/' 
The  testator  also  devised  the  rest  and  residue  of  his  personal 
estate  to  bis  niece  Sarah  Ellison,  whom  he  named  sole 
executrix.  The  testator  died  seised  oh  the  3d  of  Jr- 
bruary,  1776;  and  his  niece  Sarahs  then  Sarah  Smith, 
widow  (the  person  named  Sarah  Ellison  in  the  will) 
being  the  only  child  and  heir  of  Robert  Ellison  (who 
was  the  only  brother  of  the  said  Cuthbert  who  died 
ID  the  lifetime  of  (lie  said  Cuthbert)  survived  the  tes- 
tator, and  was  his  heir  at  law.  Susanna  Swinburn,  wi- 
dow, Isabella  Wren^  ^idow,  Barbara  FJUsony  spinster,  and 
Jane  Milts,  widow,  being  the  four  listers  of  the  testator 
in  his  will  named,  also  survived  him.  On  the  testator*s 
death  Sarah  Smith  entered  into  and  became  seised  of  the 
premisses;  and  being  so  seised,  on  the  dd  of  Aagust^  1788, 
made  her  will,  duly  executed  and  attested,  and  thereby 
^  devised  all  her  estate  and  interest  in  the  premisses  to  the 
defendant  in  fee;  and  died  on  the  88th  of  March,  1801,' 
without  issue.  '  Susanna  Swinburn  died  on  the  1st  of 
September,  1781,  without  issue  ;  Jane  Mills  died  on  8th  of 
Jufyf  1800,  without  issue;  and  Barbara  Ellison  died  on 
the  90th  of  Mayj  180 1,  unmnrried  and  without  issue. 
Isabella  Wren  died  on  the  1st  of  Jutyy  17D5,  leaving  issue 
Cecilia  fVren  and  habeUa  Bacon  (two  of  the  lecsors  of  the 
plaintiff)  the  latter  of  whom  intermarried  with  John  Ba^ 
con,  clerk  (the  other  lessor)  her  only  daughters,  aud  Charles 
Wren  her  only  son  .and  heir  at  law;  which  said  Cecilia 
Wren,  IsabeUa  Bacon^  and  Charles  fFren  weje  living  when 
the  testator  made  his  will.  Charles  Wren  afterwards-  died 
on  the^th  of  Janury,  1799,  without  issoe,  leaving  Cecilia 
Wren  and  Isabella  Bacon,  bis  sisters  and  co^heiresses  at 
law ;  who  on  the  death  of  Barbara  Ellison  beoamie  the  co- 
heiresses at  law  as  well  of  Sarah  Smith  as  of  the  teetator. 
The  special  verdict  then  stated,  that  after  the  deaths  of  S^iraA 
Smith,  Susanna  Swinburn^  Jane  MiUSy  and  Barbara  ElUson, 
the  defendant  entered,  claiming  under  the  devise  to  him 
made  by  the  will  ^f  Sarah  Smith,  into  three  undivided  4th 
parts  of  the  premisses ;  and  concluded  in  the  usuai  form. 

This 
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This  Case  was  argued  at  much  length  by  Holtoyd  tor  the         1805 
plaintiflT,  and  Richardson  for  the  defendant ;  but  the  argu-  Rp.^TJJeni 
ments  turning  principidly  on   the  iaiention  of  the  testator,    Wrej«  &  aJ* 
and  the  rules  for  raising  cross  remainders   by  implicatioDj     ^'^f'*^ 
which  have  been  so  much  discussed  in  severjil  late  cases  i 
and  as  the  Court,  in  giving  judgment,  advened  to  the  prin- 
cipal grounds  of  argument  upon  the  inteniioa  of  the  testator 
to  be  collected  from  the  will,  and  to  the  leading  cases  on  the 
subject  of  cross  remainders  by  iiuplicaiion,  they  need  not  be 
repeated. 

Lord  Gr.LE.HBORoun,  C.  J.  The  facts  of  this  case,  as  thej 
appear  on  the  special  verdict,  are  shortly  tliese  :  —  Cuthderi 
Eiiison  being  seised  in  fee  of  the  premisses  in  question,  and 
having  a  niece,  Sarah  EUi$on,  the  daughter  of  a  deceased  r  ^31  ^ 
bruther,  and  having  also  four  sisters,  one  of  whom  alone  had 
issue,  made  his  will,  dated  '2()th  Ji/nc,  1765,  and  tlw*rcby 
devised  his  real  estates  ms  follows:  — *'  I  give  and  devisentf 
iuy  lands,  tenements,  and  hereditaments  ai  Eily'^ill,  afore* 
said,  subject  as  aforesaid  (ihat  is,  to  a  rent*chai^e  of  50^.  a 
year  to  his  wife  for  life)  and  alt  other  my  real  estate  whatso^ 
ever  and  wheresoever  to  my  niece  $arah  Ellison,  for  the 
term  of  her  natural  life;  remainder  to  trustees  to  preserve 
contingent  remainders;  remainder  to  the  1st  son  bt  my  said 
niece  Sarah  Ellison  in  tail ;  remainder  to  the  8d,  3d,  4tb» 
ith,  and  all  and  every  other  sons  of  my  said  niece  iivtail  auo* 
cessively;  remainder  to  all  and  every  the  daughter  and 
daughters  of  my  said  niece  in  tail,  as  tenants  in  common  ; 
Hnd  for  default  of  such  issue,  then  to  the  issue  of  my  sisters 
Susanna  Swinburn^  Isabella  IVren^  Barbara  Ellison,  and 
Jane  Mills  in  tail,  in  such  manner  as  I  have  limited  the  same 
to  my  said  niece,  Sarah  Ellison's  insue  ;  and  for  default  of  such 
i$sue,  to  remain  to  my  own  right  heirs  for  ever.''  The  testator 
died  Sd  February y  1776,  leaving  the  snid  Sarah  ElUson^  his 
niece,  his  heir  at  law,  who  died  on  the  ^ih  of  March,  i801| 
without  issue ;  having,  by  her  will,  devised  all  her  estate 
and  interest  in  the  premisses  in  question  to  ^atk.  Clayton, 
the  defendant,  in  fee.  Two  of  the  four  sisters  of  the  testa* 
tor,  namely,  Susanna  Swinburn  and  Jane  MiUs^  died  in  the 
lifetime  of  the  niece  without  issue;  a  third  sister,  jBariara 
Ellison^  died  after  the  niece,  without  issue  ;  the  fourth  sister, 
Isabella  Wren,  died  also  in  the  lifetime  of  the  niece  ;  but 
left  three  children,  vix.  a  soa>  who  diod  without  issOe  in  the 
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Kfetime  of  the  oiece,  and  two  ^ughtersi  now  living,  who  are 
lessors  of  the  plaintiflF^  and  who  claim  the  estate  under  the 
devise  of  the  will,  limiting  the  remainder,  for  default  of 
issue  of  the  niece  Sarah  Ellison^  to  the  issue  of  the  testator's 
four  sisters,  '<  in  such  manner  as  he  had  before  limited  the 
same  to  hif  niece's  issue.'*'    The  question  on  this  special  ver« 
dictis.  Whether  tlie  lessors  of  the  plaintiiFare  entitled  to  any 
snore,  and  how  much  more^  than  the  one  undivided  4tb  pan 
of  the  estate  of  which  they  are  in  possession  i    On  their  part 
it  has  been  contended.  That  they  are  entitled  to  the  whole 
estate,  1st,  On  the  ground  that  the  will  raises  cross  remain- 
ders between  the  issue  of  the  several  sisters  of  the  testator, 
even  supposing  the  sisters  severally  to  have  had  issue,  wbo 
had  taken  several  4th  parts;  andj2dly>  Supposing  soch  cross 
remainders  cannot  be  raised,  that  the  estate  vesied  in'  the 
issue  of  the  f[)ur  sisters  as  a  class  (and  not  I -4th  in  theinue 
of  each  sister);  and  the  issue  of  Isabella  fFren,  being  tlie 
only  issue  in  existence,  the   whole  vested  in  them;  and  ia 
that  case,  whether  it  vested  in  the  son  and  daughters  jointly, 
or'iirst  in  the  son  alone,  with  remainder  to  the  daughters,  the 
lessors  of  the  plaintiff  are  alike  entitled  to  recover.     For  the 
defendant,  it  has  been  insisted.  That  there  are  not  words  in 
this  wi}!  sufficient  to  raise  cross  remainders,  even  among  ths 
daoghters  of  SaraA  £//tsoii  (though  I  think,  this  part  of  the 
argument  did  not  appear  to  be  much  relied  on) ;  and  that  it 
llie  Court  should  tliink  that  cross  remainders  might  be  raised 
between  the  daoghters  of  the  niece,  yet  the  words  giving  the 
estate  over  to  the  issue  of  the  sisters,  **  in  like  manner  as  it 
had  beea  before  given  to  the  issue  of  the  niece,"  conid  not  be 
construed  to  do  more  than  raisecross  remafnders  between  the 
daughters  of  each  sister,  as  to  that  pottiou  which  theissoeof 
each  sister  should  take;  and  not  to  carry  on  'the  cross  re- 
mainders a  stage  farther,  and  raise  them  between  the  sere- 
lal  classes  of  issue  of  the  four  sisters.      That  t^e  fair  coa* 
strndioo  of  the  will  was  this.  To  limit  the  estate,  after  fail- 
ure of  the  male  line  of  the  testator's  father's  family,  among 
the  daughters'  families ;  the  family  of  each  daughter  to  take 
]«4th  part  in  tail  in  the  same  manner  as  the  niece's  family 
was  to  take,  that  is,  the  sons  successively  in  tail,  add  the 
daughters  collectively  in  tail;  and  on  failure  of  issue  of  so? 
oneof  the  testator's  sisters,  the  fourth  part  given  to  the  is- 
sue of  that  sister  to  go  over  to  the  testatoi'a  right  heirs, 

Undci 
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Under  which  constructioa  the  defendant,  as  claiming  under 
the  heir  at  \aw  of  the  testator,  would  be  entitled  to  34th 
parts^  three  of  the  sisters  of  the  testator  having  died  with- 
out isspe  ;  and,  at  all  events,  the  defendant  insisted  on  being 
etititled  to  l-4th  part,  viz.  that  part  which  would  have  gone 
to  the  issue  of  Barbara  Ellison^  one  of  tne  sisters  of  the 
testator,  if  she  had  had  issue  ;  because  she  having  outlived 
the  ni^ce,  on  whose  death,  without  issue,  the  remainder  to 
Barbara  Ellison's  issue  was  to  take  aflfect,  and  such  re- 
mainder being,  as  he  contended,  a  contingent  remainder, 
and  there  not  being  any  person  in  use  to  take  at  the  time 
the  particular  estate  determined  hj  the  death  of  the  niece> 
it  would  go  of  course  to  the  heir  at  law  of  the  testator : 
but  on  an  attentive  consideration  of  the  will,  at  stated 
in  his  special  verdict,  it  appears  to  us,  that  the  plain  in- 
tent of  the  testator  Cuthbert  Ellison  was  to  give  the  whole 
of  his  real  estate  to  his  niece  Sarah  Ellison  and  her  issue,  in 
the  manner  limited  by  his  will;  and  that  lio  part  should 
go  over  to  the  issue  of  his  siners  till  default  of  issue  of  his 
niece;  which  gave  cross  remainders  amoag  the  daughters 
of  the  niece,  if  there  should  be  any  such  daughters ;  and 
that  for  default  of  issue  of  his  niece,  the  whole  estate  should 
in  like  manner  go  to  the  issue  of  his  sisters;  and  that  no 
part  should  go  over  to  his  own  right  heirs  while  there  was 
any  issue  of  any  of  his  sisters.  The  testator^  in  the  outset 
of  the  devise  to  his  niece,  gives  rjl  his  lands,  teaements, 
and  hereditaments  at  Elljf'hill,  and  all  other  his  roal  estate 
whatsoever  and  wheresoever ;  and  this  is  th€  subject  of  all 
the  subsequent  limitations,  -^  the  premisses  devised  not  being 
again  repeated  ;  so  that  it  is  the  same  as  if  he  bad  repeated 
the  word  all  in  every  imitation  over.  This  was  so  held  late- 
ly in  Watson  v.  Foxon,  9  East,  36,  where  the  testator  had  be* 
gun  the  devise  by  giving  <x// that  his  farm  and  a// the  iries- 
iuages,  8cc. ;  and  after  a  limitation  to  the  younger  children 
of  Mary  Foxon,  had,  for  want  of  such  issue,  devised  the  said 
premisses  over:  and  Lord  Kenyan,  in  giving  his  judgment^ 
says,  '*  The  devise  over  of  the  premisses  meaai  all  the  pre- 
misses: he  intended  that  all  the  estate  should  go  over  at  the 
$ame  time  :"  and  in  another  place  he  says,  '^  What  he  meant 
by  tie  said  premisses  is-evident|  and  could  not  have  been  ren- 
dered clearer  by  saying  all  the  said  premisses,"  This  brings 
it  to  a  devi«e  of  all  the  testator's  estate  to  bis  niece  for  life  ; 
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«34  CASES  IN  TRINITY  TERM,  &c> 

I80S.  remainder  to  ber  first  Aod  other  sons  soccessivelj  in  jlail ;  re- 
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mgMimti  j^  ^^  eitate  to  the  issue  of  his  four  sisters,  tn  tke  same  moa- 
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ner  as  to  the  issue  of  his  niece :  and  whatever  doubts  might 
have  been  entertained  under  the  older  cases,  since  the  decisioo 
of  Wright  y.Holford(a),  Phipardv^  Man/field  (fi),  Aiherton 
^.  Pjft  (c),  and  the  case  which  I  lately  mentioned  of  Watum 
V.  Foxan  (d)^  it  seams  perfectly  cl€ar  that  there  would  have 
been  cross  remainders  among  the  daughters  of  the  testator's 
niecei  Sarah  ElUiom.     This  brings  us  to  consider  the  effect 
of  the  limitatioo  to  the  is$ue  of  his  faur  sisters  in  tail  in  such 
[  635  J     manner  as  \e^had  before  limited  the  same  to  the  issue  of  his 
trieee ;  and  for  default  of  such  issue  to  remain  to  his  own  right 
heirs.    The  premisses  limited  are .  never  repealed  after  the 
first  mention  of  them  in  the  devise  to  the  niece,  where  the 
testator  gives  all  his  estates ;  those  words  are  therefore  car- 
ried forward  '  to  every  subsequent  limitation  ;  and  it  is  the 
same  as  if  the  testator  had  said,  ^*  And  for  defauk  of  such  is- 
sue of  my  four  sisters,  all  my  said  estates  to  renmia  to  roy 
own  right  heirs ;  that  is^  J  mean  that  all  my  estate  shall  be 
enjoyed  by  the  issue  of  my  four  aistersy  so  long  as  ther^  are 
any  such ;  and  in  default  of  such  issue,  all  to  go  over  toge- 
ther to  my  own  right  heirs  :^'  — and  this  appearing  to  ui  to 
be  the  clear  intention  of  the  testator  on  the  face  of  his  will, 
it  does  not  seem  necessary  to  consider  in  what  manner  the 
>    issue  of  the  several  sisters  would  have  taken,  if  they  had  all 
had  issue :  but  as  far  as  that  may  be  material  to  the  deter* 
mination  of  the  present  case,  in  the  events  which  have  hap* 
pened,  we  think  that  the  estate  was  vested  in  the  issue  of  the 
sister  Isabella  TVren,  who  were  also  living  at  the  death  of  the 
teatator.     Whether  in  Charles  Wren  and  his  sister  jointly, 
or  in  Charles  Wren  in  (ail,  remainder  to  bis  9tsier  in  uil, 
makes  no  difference ;  as  in  either  case,  on  his  deaths  his  sis- 
ters, who  are  the  lessors  of  the  plaintiff,  became  entitled.  On 
these  grounds  we  are  of  opinion.  That  the  plaintiflTis  entitled 
to  recover  the  8-4th  parts  of  the  estate  in  question  sought 
by  this  ejectment.    The  consequence  is,  that  judgment  must 
be  for  the  plaintiff. 

(a)  Cowp.  31.  (^)  Cowp.  797.. 

{•)  4TcriiiKep»7>o.  (d)  3£att,36. 
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ACTIpN  ON  THE  CASE. 

K  Thc  owner  of  land,  through  which 
a  river  runs,  cannot,  by  enlarging  a 
channel  of  certain  dimensions,  thro' 
which  the  water  had  been  used  to 
flow  before  any  appropriation  of  it 
by  anotheri  divert  more  of  it  to  th*! 

1>rejudice  of  any  other  land -owner 
ower  down  the  river,  who  had  at 
any  time  l>cfore  such  enlargement, 
appropriated  to  himself  the  surplus 
water,  which  did  not  escape  by  the 
former  channel.  Bcale^  v.  iVAazr, 
H.  45  e.  S.  208 

9.  lo  Frescott  v.  Phillips^  it  had  been 
ruled  by  Adtifr^  Serjt.  Chief  Justice 
of  CA^5^er,  in  1798,  That  nothing 
short  of  a  ^0  years  undisturbed  pos  • 
session  of  water,  diverted  from  the 
tfialural  channel,  or  raised  by  a  weir, 
could  give  a  party  an  adverse  right 
against  those  whose  lands  Jay  lower 
down  the  stream,  and  to  whom  it 
vat  injurious;  and  that  a  possession 
of  above  19,  but  short  of  'iO  years, 
was  not  sufficient.     Cited.    ib,2l3 

3.  An  action  oh  the  case  lies  for  crimi- 
nal conversation  with  (he  plaintiff's 
wife,"^  notwithstanding  a  deed,  mak* 
ing  certain  provisions  for  the  wife, 
in  case  of  future  separation,  zmif$ 
the  approbation  qf  truitees;  tl^e 
deed  containing  a  proviso  in  case  of 
such  separation,  for  tlic  attendance 
and  care  of  the  mother  to  her  chil- 
dren, whereby  the  husband  did  not 


give  up  ail  claim  to  the  comfort  and 
assistance  of  the  wife.  (Vide  Hus- 
band and  IVffe^  No.  1.)  Chambers 
v.  Coalfield.  H.  45  G.  S.  ^244 

4.  Where  the  plaincitf  complained  of 
a  plea  of /re«pav.t,  for  that  the  de- 
fendant, wtth  force  and  arms,  as- 
saulted and  seduced  (he  plainiiflF's 
wife,  whereby  he  lost  the  comfort  of 
her  society,  &c.  against  the  peace, 
&c.  lo  his  damage,  &c.  whether  this 
be  trespass  or  ciue  (and  former  au- 
thorities have  considered  it  to  be 
one)'  at  any  rate,  a  plea  of  not  guiUfs 
infra  sex  annos  is  good  on  generail 
demurrer,  ^acfadseu  v.  wUvanip 
E.  45  G.  3.  387 

6,  An  action  on  the  case  by  the  own* 
ers  of  a  market,  who   had  a  pre- 
scriptive right  of  toll  on  all  qorn 
brought  into  the  market  to  be  sold, 
and  there  soi^ ;  alleging.  That  the 
defendant  intending  to  deprive  Iheia 
of  their  toll,  fraSdulenti^  bpiighC 
corn  in  the  market  bjf  sample^  know# 
ing  that  the  cpnr.modtiy  was    not*- 
there  in  bulk  at  the  time  of  the  sale, 
whereby  the  plaintiffs  were   pre^ 
vented  from  tailing  their  toll,  is  not 
sustained  by  evidence  of  the  mei% 
fact  of  such  purchase  by  sample  ia 
the  market,    thoii|h  with    know- 
ledge of  (be  plaintifh  claim  of  tollt 
coupled  with  the  fact  of  not  paying 
the  toll  bi^dtmand  afterwards,  whez^ 
the  com  was  delivered  to  the  de* 
fctidant  iu  the  taqjc  borough,  but 
Kk3  0ut 
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cut  of  the  market ;  for  non  constats 
ihat  the  corn  would  otherwise  huve 
been  brought  into  the  marketf  or 
that  the  defendant  did  any  act  to 
induce  the  owner  of  it  not  to  bring 
it  there  in  the  first  instance.  Nei- 
ther will  the  fact  of  such  purchase 
l>y  sample  in  the  market,  though 
,  coupled  with  the  subsequent  deli- 
very out  of  the  market,  sustain  a 
couot  for  toll  as  for  corn  brvu^hi 
into  the  market^  andih^re  sold.  The 
"Bailiffs^  4rc-  of  l^kesburt/  v.  Dfs^ 
tony  E.  45  6?. '3.  438 

ADMINISTRATOR. 

A  count,  upon  a  promise  to  the  plain- 
tiff as  administratrix,  fpr  goods  sold 
and  delivered  bv  her  after  the  death 

m 

of  the  intestate,  may  be  joined  with 
a  count  upon  an  account  stated  with 
her  as  administratrix;  for  the  da- 
mages and  costs  whed^  recovered 
would  be  as&ets.  Mfrfhe»  Coxzell 
and  Jane  his  Wife^  Administratrix 
of  Bowes  V.   Waters^  E.  45  6.  3. 

405 

-     AGENT, 

See  Navy  Agent ;  Principai  and  Fao- 
^  tor;  iilwppittg in  TransUuy  ^o.  1. 

AQREEMENT 

^-  To  CQntroul  Master  Manufacturersi 
See  Conviction^  No.  1. 

«^To   employ  Agent    for  a  certain 

Time, 
Sec  Bondf  No.  I. 

^Fora  Leas^, 

See  jLetf^e,  No.  ^, 

*-For  Sale  of  Land, 

See  Assumjisity  No.  3. 

*—  For  Fire  Insurance, 

See  Fire  Insurance. 

—For  Purchase  of  Goods, 

See  Frauds^  Stat,  of,  No.  1. 

ii-  For  Purchase  of  standing  Crop  of 
Grass  by  Parol, 
Sec  FVaudsySitt.  of  No.  2. 

tinder  a  contract  of  sale,  whereby  the 
vendpp  sgrcfcd  to  purcbia&e  all  the 


starch  of  the  vendor,  then  lying  at 
tlie  warehouse  of  a  third  person,  at 
.  so  much  per  act.  by  bill  at  two 
months ;  which  starch  was  in  papery 
but  the  exact  weight  not  then  a- 
certa:ned,  but  was  to  be  ascertained 
afterwards ;  and  1 4  days  were  to  be 
allowed  for  the  delivery;  and  the 
vendor  gave  a  note  to  the  vendee, 
addressed  to  the  warehouse-keeper, 
direst ing  him  to  Keigh  and  deliver 
to  the  vendee  o/f  his  starch  :  held, 
That  under  this  coptract  the  abso- 
lute property  in  the  goods  did  not 
vest  in  tfie  vendee  before  the  wei^h-* 
ingy  w*hicb  was  to  precede  the  de- 
livery, and  to  ascertain  the  price ; 
and  that  part  of  the  starch  having 
been  weighed  and  delivered  to  the 
vendee  by  hit  direction,  the  vendor 
might,   notwithstanding  sucli  part 
dehvcry  upon  the    bankruptcy  of 
the  vendee,  retain   the  remainder, 
which  still  continued  un weighed  in 
the  warehouse,  in  (he  name  and  at 
the  expence  of  the  vendor,     i/tfii- 
son  and  another f  Assignees  of  JfU- 
lace    agfd    Haxsesy    Bankrupts y  ▼. 
JkTcyer,  T.  45  G.  3.  CM 


ANNUITY. 

Where  the  grantor  of  an  amioily  ap- 
plied to  have  it  set  aside  on  motion, 
and  (0  vacate  a  judgment  which  had 
bee»  irregularly  entered  up  on  a 
warrant  of  attorney,  which  was 
given  far  entering  up  judgment  on 
a  bond  in  another  court  to  secure 
the  annuity,  and  which  warrant  of 
attorney  was  improperly  described 
in  the  memorial ;  and  the  C^oort  ac- 
cordingly set  aside  the  iudgment : 
hel^i  That  the  grantee  might  re* 
cover  back  theconsideration«mooey 
in  assumpsit^  aLd  was  not  put  to  bis 
action  on  a  bond,  which  was  also 
given  for  securing  the  annuity,  and 
which  bond  vi  as  not  ordered  to  be 
cancelled,  though  voidable  in  plead* 
ingi  by  virtue  of  the  annuity  act. 
Scurficld  V.  Gowland,  H.  45  G*  3* 
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APPEAL. 

1.  The  slat  42  G.  S,  c.  90,  *.  61, 
enables  a  magistrate  to  make  an  or- 
der for  paynivnt  of  servant!*  wages 
in  certain  cases  ;  and  directs,  that  in 
case  of  refusal  or  non  payment  of 
any  sum  so   ordered,  for  *i  I   days 
after   sucli  determination,  he  may 
i3s\ie  his  warrant  of  distress;    but 
it  gives  an  appeal  to  the  Sessions : 
held,  that  1^1   days  having  elapsed 
between  the  making  of  such  order 
before  the  appeal,  and  also  21  days 
after  such  appeal  dismissed  before 
the  warrant  of  distress  issued,  the 
magistrate  was  warranted  in  issuing 
such  order  of  distress,  without  proof 
of  any  demand,  subsequent  to  the 
appeal.     Woiton  v.  Ilurveyf  Clerk, 
IL  45  0.$.  75 

2.  There  lies  no  appeal  to  the  sessions 
■  from  a  conviction  by  two  justices, 

upon  the  stat.  42  G.  3,  c.  38,  s.  30, 
for  wetting  corn  in  a  certain  stage  of 
the  process  of  malting;  for  the  clauses 
of  appeal  in  former  excise  laws,  to 
which  there  is  a  general  reference  in 
.  this  act,  extend  not  to  convictions 
for  penalties  by  two  j  ustices .  Rex,  v, 
Hkoncj  T.  45  G.  3.  514 

APPRENTICE, 

Sco-Irr^nesiing, 

ASSAULT, 

See  Pleading*  No.  4. 

ASSUMPSIT, 

Jcc  Fire  Insurance  ;  Joinder  in  Ac* 
tioHy  No.  1. 

1.  Where  the  grantor  of  an  annuity 
applied  to  have  it  set  aside  on  motion, 
and  to  vacate  a  judgment  which  had 
been  irregularly  entered  upon  a  war- 
rant of  attorney,  which  was  given 
for  entering  up  judgment  on  a  bond 
sn  another  court  to*ecure  the  annui- 
ty, and  which  warrant  of  attorney 
was  properly  described  in  the  me- 
morial ;  and  this  Court  accordingly 
set  aside  the  judgment ;   held,  that 


the  grantee  might  recover  back  the  . 
consideration  money  in  assumpsit, 
and  was  not  put  to  his  action  on  a 
bond  which  was  also  given  for  se- 
curing the  annuity ;  and  which  bond 
was  not  ordered  to  be  cancelled, 
though  voidable  in  pleading  by  vir- 
tue of  Uie  annuity  act.  Scurfield  v. 
Gjzclandy  IL  ^5G,  3.  241 

2.  An  auctioneer  was  e.'. ployed  to  sell 
an  estate,*  the  lowest  price  of  which 
was  fixed  by  the  owner,  and  written 
down  by  bim  on  a  piece  of  paper, 
which  was  put  under  a  candlestick 
at  the  time  of  sale,  uith  the  privity 
of  the  nucliohcer ;  but  uot  signed  by 
the  owner,  ror  any  notice  in  rerit^ 
ing  given  io  the  auctioneer  of  the 
price  so  set  down  ;    nor  had  the 
auctioneer  given  the  previous  no- 
tice i^f  the  sale  to  the  collector  of 
the  duty,  as  required  by  the  acts  of 
the  ly  G.  3,  c.  56,  and  28  6^.  3,  c. 
37  ;  —  but  being  asked  at  the  sale, 
Whether  he  had  taken  the  proper 
precautions  to  avoid  tite  duty  m  case 
there  were  no  sale  ?  —  he-said,  That 
it  was  his  mode  to  fix  a  price  tmder 
the  candle&tick  ;  and  if  the  bidding 
did  not  come  up  to  that  price,  it  was 
no  sale  or  duty :  hcld,That  the  duty 
having  attached,  though  there  were 
no  sale,  for  want  of  taking  the  pre*s 
cautions  required  of  the  owaer  b/ 
the  statutes  under  ^uch  circumstin* 
ces,  and  the  auctioneer  having  heea 
sued  for  the  duty  on  his  bond  to  the 
crown,  and  compelled  to  pay  it,  b^ 
could  not  recover  it  over  against  the 
owner  ;   he  having  in  effect  vor- 
ranted  that  pcoper  precautions  had 
been  taken  to  prevent  the  duty  at« 
taching  in  the  event,  though  both 
parties  were  miilakcn  in  the  law* 
Capp,  V.  Topham,  E.  45  G.  3.  39^ 
3.  In  assumpsit,  by  the  vendor  against 
the  vendee  oiland,  for  not  accepting 
it  and  paying  the  purchase-money, 
the  plaintitif  avierred,  That  he  was. 
seised  in  fee  of  the  land  ;  and  that 
the  defendant  agreed  to  purchase  i^ 
on  having  a  good  tiiU  ;  and  that  his 
title  to  the  land  was  made  goody  p^r^ 
fecty  and  satisfgctory  to  the  defind^ 
ant  I  and  that  he,  the  plaintiff,  had 
Kk4  been 
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been  always  rtad^  and  wi'dingy  and 
offvred  to  cowcty  the  lands  lo  the 
defendant)  but  that  the  defendant 
did  not  pay  the  purchase- money  ; 
and,  on  demurrei;,  iield,  That  such 
general  I  alicgailon  of  title  in  the 
plaintiff,  and  that  his  title  was  made 
good  and  satisfactory  to  the  defend- 
ant j  and  that  the  plaintiff  was  rcar/j/ 
and  wiliinfr;  and  offered  to  convey 
to  the  defendant,  were  a  sufficient 
performance  of  the  agreement  on 
bit  part  to  entitle  him  to  recover 
for  a  breach  of  the  defendant's  part 
in  not  paving  the  purchase-money. 
Martin  v.  Smith,  T.45G.  3.      555 

4*  In  declaring  upon  a  co.i tract,  not 
under  seal,  consisting  of  bcverai 
distinct  parts  and  collateral  provj<> 
sions,  it  is  sufficient  to  state  so  much 
of  it  as  contains  the  entiie  consider- 
ation for  the  act,  and  the  entire  act 
or  duty  which  is  to  be  done  (indud- 
,  log  the  time,  manner,  and  other  cir- 
comstances  of  its  performance)  in 
▼irtue  of  such  consideration  ;  the 
breach  of  which  act  or  duty  is  com- 
.  plained  of :  but  part  of  the  contract, 
which  respects  only  the  liquidation 
of  damages,  after  a  right  to  them 
has  accrued  by  a  breach  of  (he  con- 
tract, is  not  necessary  to  be  set 
forth  in  the  declaration,  but  is  onlv 
matter  of  evidenee  to  be  given  to 
the  jury  in  reduction  of  damages. 
Clarke  v.  £rray,  and  Marsden  v. 
Gray.  Trim,  45  G.  3.  564 

B*  Therefore,  assumpsit  tnAj  be  main* 
fained  in  the  common  form  of  de« 
daring  against  a  carrier  for  the  loss 
*of  goods,  which  were  of  above  5  L 
valne,  and  were<«ot  in  fact  paid  for 
accordingly,  although  it  were  part 
of  the  coptract,  proved  by  general 
notice  fixed  u(/  in  the  carrier's  oHic'e, 
and  presumed  to  be  known  and  as- 
sented to  by  the  plaintitf.  That  the 
frarrier  uouidnot  be  acvountabiefor 
wewe  than  5  I.  for  goods^  unless  rn* 
ieredassuchf  and  paid  far  accord- 

ATTO|lNEY, 

The  Court  refused  to  proceed  sumroa- 
|j]y  against  a  steward,  who  was  an 


attorney,  to  cnmpel  him  lo  account 
before  the  Master  for  receipts  and 
payments  in  respect  of  a  mortgaged 
estate,  and  to  pay  the  balance  to  his 
employer,  and  to  deliver  up  upon 
oath  all  deeds,  writings,  &c.  relative 
to  the  estate,  tliis  being  the  proper 
subject  of  a  bill  in  equity,  and  not 
a  case  for  a  man^amux  to  compel  a 
steward  of  a  manor  to  deliver  up 
court -rolls,  &c.  in  lieu  of  uhicli 
this  summary  mode  of  proceeding 
has  been  adopted,  where  the  steward 
of  the  court  is  an  attorney.  Cock$ 
V.  Harmon^  JB.  45  6?.  3.  40 ^ 

AUCTIONEER. 

An  auctioneer  wai  employed  lo  sell  an 
estate,  the  lowest  price  of  which 
was  fixed  by  the  owner,  and  written 
down  by  him  on  a  piece;  of  paper, 
which  was  put  under  a  candlestick 
at  the*timeof  sale,  with  (he  privity 
of  the  auctioneer,  but  not  signed 
by  the  owner,  nor  any  notice  in 
writing  given  to  the  auUioneer  of 
the  price  so  set  down,  nor  had  the 
auctioneer  given  the  previous  no- 
tice of  the  sale  to  the  collector  of 
the  duty,  as  required  by  the  acts  of 
the  \9G,  3,  c.  56,  and  %  G.  ^ 
r«  37;  but  being  iisked  at  the  sale, 
Whether  he  had  taken  the  proper 
precautions  to  avoid  the  duty,  io 
case  there  w^rc  no  sale  ?  —  he'  said. 
That  it  was  hit  mode  to  fix  a  price 
under  the  candlestick ;  and  if  the 
bidding  did  not  come  up^  to  that 
price,  u  was  no  sale  or  duty:  held, 
That  the  duty  having  attached,  tho' 
there  were  no  sale,  for  want  of  tak- 
ing the  precautions  required  of  the 
owner  by  the  statutes  under  such 
circumstances,  and  the  auctioneer 
having  been  sued  fur  the  duty  oc  his 
bond  to  (he  crown,  and  compelled  to 
pay  it,  he  could  not  recover  it  over 
against  the  owner,  he  having  in  ef- 
fect vcarranted  that  proper  preau- 
tion  had  been  taken  to  prevent  the 
duly  attaching  in  the  event,  though 
both  parties  were  mistaken  in  the 
law.    Ccpp  V.  Tcpham^  £•  45  G.  X 
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AWARD. 

After  an  a^vard  made  under  the  hand 
of  an  umpire,  and  ready  for  deli- 
very, pursuant  (o  the  icr«i»s  of  re- 
ference, of  which  notice  was  given 
to  the  parties,  an  alteration  hy  the 
umpire  of  the  su:ii  a^varded,  though 
made  on  the  same  day,  and  before 
delivery  of  the  award,  ii  void ;  but 
the  award  is  good  for  the  original 
sum  awarded^  which  was  still  legi- 
ble, —  the  same  as  Tf  such  altera- 
tion had  btren  made  by  a  mere 
stranger,  without  the  privity  or  con- 
sent ef  the  party  interested.  Ihn* 
Jvee  y. Bromley,  £. 4b  G,  S,         309 


BAIL.  ' 

The  Court  will  enfcr  au  exonere/ur  on 
the  bail-piece,  on  payment  of  the 

^  sum  swurn  to  and  costs,  though  kss 
than  the  sum  acknowledged  to  be 
due,  as  well  where  the  action  is  by 
original  as  by  bill.  Jacob  v.  Boioei^ 
£.45G.3.  312 

BANKRUPT, 

Sec  Ship  Register  Act^^  No.  1  • 

!•  I},  a    trader    in  London,  ordered 
goods  to  be  shipped  to  him  by  D. 
and  Co.  his  correspondents  at  liant' 
sfdty  who  were  to    draw  for    the 
amount  on  F.  at  Hamburgh  (who 
had  agreed  to  accept  the  bills  upon 
receiving    commission   on    the  9- 
mount) ;  and  the  bills  of  lading  and 
invoices  were  to  be  transmitted  by 
D.  and  Co.  from  Dantzick  to  F.  at 
tlmnburgh,  who  was    to   forward 
f  hpm  \o  B.  in  Loudon ;  and  F.  ac« 
cordingly  accepted  the  bills  of  ex* 
change  drawn  upon  him ;  and,  on 
the  receipt   of  the  bills  of  lading, 
transrj^itted  the  same  (which  were 
made  out  to  the  order  of  the  ship- 
pers, and  not  indorsed]  to  B.  in 
London^  who  received  tnem,  toge- 
ther with  the  invoices  and  letter  of 
advice,  five  days  after  an  act  of  bank- 
rojptcy   committed   by  him,      F. 


also  became  bankrupt  j  and  the  bills 
of  exchange  drawn  on   him  by  D. 
and  Co.  were  obliged  to  be  taken 
lip  and  paid  by  themselv#»s :  held, 
1st,  Thai  F.  had  no  right  to  stop  the 
goods  itttransiftt;  being  no  more 
than  a  surcfjj  for  the  price,  and  not 
vendor  or  consignor  j  -^  2d!y,  That 
one,  who  was  general  agent  of  Fm 
in  London^  having  obtained  the  bill* 
of  lading   from  the  bankriipC  after 
his  bankruptcy,  upon  an  a^cement^ 
when  tl)e  goods  arrived,  to  iU^poti9. 
of  them ^  and   to  apply  the  net  pro- 
ceeds to  the  discharge  of  nuch  biih 
z%    had    been    drawn   agziqst    the 
goods,  hnd  no  authority  fo  retain 
the  proceeds  against  the  assignee^ 
of  H.   the  bimkrupt,  cither  in  pft* 
spect  of  F.  or  in  respect  of  a  stop- 
ping in  tranxUa  on    behiilf  of  /). 
and  Co.  the   siiippers,  who,  after 
.his  poiisession  ot  them,  and  after 
trover  commenced  by  B,\  assignees 
;  for  the  vahie,  seitt  a  letter  to  him, 
approving  of  his  having    obtained 
possession  of  the  bills  of  lading  and 
the  goods ;  for,  at  any  rate,  there 
was  no  adoirse  stopping  in  tranntu^ 
but    the   goods    were  obtained  by 
agreement   with  the   vendee  after 
his  bankruptcy,  even  if  the  defend- 
ant could  be  considered  as  agent  for 
the^shippers  at  the  time  by  relation. 
Siffkcn   and   Feize,  Amgnees   of 
liroTsnc^  a  Bankrupt^  v.  iVray^  E. 
45  G.  3.  371 

2.  The  general  plea  of  bankruptcy,  . 
and  the  certificate   given  by  stat. 
5  6r.  %  c,  30,  5,  7,  may  be  pleaded, 
without  averring    that    the    bank- 
ruptcy happened  before  the  com- 
.  menccment  of  the  suit:  but  if  it 
appeared  at  nisi  prius  that  it  hap« 
pened  after  the  action  brought,  it 
seems  that  (he  defendant  could  not 
avail  himself  of  the  defence  imder 
such  a  general  pica,  which  is  only 
given   by  the  statute,  in   case  any 
bankrupt  who  has  conformed  to  the 
Liw  shall  aftemards  be  arrested  or 
impleaded  for  any  debt  due  before- 
such  time  as  he  became  bankrupt. 
To^er  V,  Camrcn^  E.  45  G.  3.  413 

BASTARD. 
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4 

J.  The  Stat.  6  C  2,  c.  31,  only  au- 
thorizes psu-ish- officers  to  take  secu- 
rity from  the  putative  father  "of  a 

-  bastard  child  to  indemnify  (he  pa- 
rish }  and  therefore  where  they  had 
taken  a  promissory,  note  absolute 
for  a  sum  certain,  to  which  there  was 
9  plea  of  tender  of  a  lesser  sum  to 
the  aipount  of  the  charge  actualiy 
tfustaiubd  by  the  parish,  which  ten. 
der  was  found  for  the  defendant : 
held.  That  the  plaintiffs  could  not 
recover  further  upon  the  note.  Cole 
Y.  Gov^U  Hil.  45  G.  3.  1 10 

%:  And  where,  in  an  action  on  such  a 
promissory  note,  it  appeared  that 
the  parish  bad  been  indemnijied : 
held.  That  the  defendant  was  enti- 
tled to  a  verdict.  IVild  v.  Griffiny 
sittings  after  7'n'n.  Term  ai  WeiU 
punsier^  cor.Ld*ElUnborough^  CJ. 

ib.  \  14 

BEDFORD  LEVEL 
CORPORATION. 

The  Stat.  13  Car,  *>,  c.  17,  creating 
the  corporation  of  the  Bedford  Le  ■ 
9e/,  direct^  That  the^  shall  appoint 
a  registrar^  &c.  and  other  officers  at 
their  pleasure ;  the  duty  pf  which 
registrar  is  to  register  titles  to  land 
within  the  level ;  and  he  takes  an 
oath  of  office:  held,  1st,  That  an 
information  in  nature  of  quo  vcar* 
fHnto  does  not  lie  against  such  an 
officer,  he  being  a  mere  servant  of 
the  corporation,  and  his  oiTice  not 
affecting  any  franchise  or  other  au- 
thority holden  under  the  crown  ; 
and  the  corporation  having  at  th^ 
request  of  the  registrar^  elected  a 
deputy  rtgiater^  —  held,  5dly,  That 
|he  latter  officer  must  be  considered 
as  much  a  deputy  of  the  principal  re- 
giftrar  as  if  non)inated  by  him ;  — * 
3dly,  That,  however  such  deputy 
were  properly  or  not  constituted  in 
the  first  instance,  yet  his  authority 
necessarily  expired  on  the  death^of 
his  principal;  —  4thly,  That  how- 
evor  the  acts  of  a  legal  deputy  to  a 
ministerial  officer  may  be  good  ^f- 


fer  tjie  death  of  his  princtpaly  before 
qpfice  thereof  to  those  who  are  in- 
terested in  his  acts,  as  being  done 
under  a  colour  of  authority,  yet  that 
the  titles  of  land-ownert  within  the 
level,  registered  by  the  deputy  after 
the  death  of  hlf  principal  was  kno-mi^ 
were  invalid  ;  —  fithly,  That  the 
persons  whose  titles  were  so  illegally 
registered,  had  no  authority  under 
the  act  of  parliament  to  vote  at  the 
election  of  a  new  registrar ;  —  6lbly, 
That  upon  affidavit  that  one  of  two 
candidates  for  the  office  had  a  majo- 
rity only  by  means  of  such  illegal 
votes,  the  Court  granted  a  mamda^ 
mus  Co  the  corporation  to  admit  and 
swear  the  other,  jkvho  appeared  upon 
the  affidavits  to  have  the  greater 
number  of  legal  votes  ;  and  this,  al- 
though the  first  was  admitted  and 
sworn  into  the  office,  there  being 
BO  other  specific,  or  at  least  no  other 
such,  convenient  mode  of  trying  the 
right.  Rex  V.  2'he  Corporation  of 
the  Bedford  Level,  E.  46  G.  3.  55tf 

BILLS  OF  EXCHANGE,  AND 
PROxMISSORY  NOTES. 

1.  Where  notice  of  the  dishonour  of  a 
bill  of  exchange,  by  the  accptor  in 
Ldmdon  was  kont  by  the  post  to  the 
holder  in  Mancheitef\  where  the  let* 
ter  was  delivered  out  between  eight 
and  nine  o'clock  in  the  morning,  and 
the  post   went  out  for  Lijserpool, 
where  the  drawer  lived,  between  IS 
at  noon  and  one,  and  ti:e  holder  did 
not  send  notice  to  the  drawer  by  the 
post  either  of  the  same  day  or  the 
next,  but  sent  it  in  a  letter  by  a  pri- 
vate  person  on  the  latter  day,  who 
did  not  deliver  it  to  the  drawer  till 
two  hoprs  after  the  post  delivcni'y 
and  only  about  one  hour  before  ttie 
post    left    Liverpool   for  London^ 
whereby  the  drawer  was  so  agitated 
th^t  he  could  not  vvriie  in  time  for 
that  day's  post  to  I^ndon  :  held. 
That  at  all  events  the  holder  bad 
made  the  bill  his  own  by  his  laches; 
for   whether  reasonable  notice  be 
a  question  of  law  or  fact,  or  whe- 
ther the  general  rule  of  lav  require 

notice 
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notice  of  the  dishonour  of  a  bill  to  j 
be  sent  to  a  party  living  at  another 
place  bv  the  next  post  after  it  is  re- 
ceived (by  which  must  be  understood 
the  next  practicable  pust  in  point  of 
time  and  distance)  ;    and  whether 
four  hours  between  the  coming  in 
and  going  out  of  the  post  be  a  sgBi* 
cient  interval  in  poii>i  of  practical 
convenience  to  receive  the  noiice 
and  to  prepare  a  letter  of  advice  to 
the  drawer  ;  at  all  events,  the  holder 
ought  to  have  written  by  the  post  of 
the  next  day  after  notice  received 
by  him  ;  and  ought  not  ti>  have  de- 
layed  the  -reoefpt  of  noiice  bi^  //«? 
drttwcr  until  after  the  arrival  of  I  he 
jpext  post^   by  sciniing  the  letter  by 
a  private  hand.     Darbishire  and  an- 
other V.  Parker,  UiL  45  G.  3.        3 
%  Where  a  b\\\  of  exchange  passed 
through  the  hands  of  five  persons, 
all  of  whom  lived  in  Zjondan  or  the 
'neighbourhood,  and  the  bill,  when 
due,  being  dibhonoured,  the  holder 
gave  notice  on  the  same  day  to  the 
5th  indorser,  and  he,   on  the   next 
day,  to  the  4th,  and  he,  on  the  next 
day,  to  the  3d,  and  he,  -on  the  next 
day,  to  the  2d,  and  he  on  the  same 
day  to  the  lat,  —  the  Court  were  of 
opinion,  on  a  case  of  finding  these 
facts,  Thai  due  diligence  had  been 
used  ;  and  Lord  Keni/on  thought  that 
the  question   of  dfte  diligence  was 
proper  to  be  left  to  the  jury  ;    on 
which    the  other  judges   gave  no 
opinion.     Hilton  v.  Shepherd^  E. 
36  G.  3.  14 

5.  Dubitaiur  by  Lortl  Kenyon^  Whe^ 
tber  the  question  of  reasonable  no^ 
iieey  as  to  the  dishonour  of  a  bill  of 
exchange,  be  not  a  question  of  fact 
to  be  submitted  to  the  jury  under 
all  the  circumstances  of  the  case  ? 
But  though  the  holder  may  have 
lost  his  remedy  by  laches,  in  not 
giving  notice  against  the  drawer  (and 
such  notice  given  bif  the  drazcee  to 
the  drawer  the  next  day,  will  not 
office  for  notice  %  the  holder) ;  yet 
a  subsequent  promise  to  the  holder 
by  the'  drawer,  that  he  wiU  tee  the 
bill  pttidy  will  support  an  oisumpsitp 
Hopes  V.  J/d^)  AT.  40  G.  3.        16 


..  The  Stat.  6  Geo.%  c.  31,  only 
authorizes  parish-officers  to  takte  se- 
curity from  the  putative  father  of  a. 
bastard  child  to  indemmfy  the  pa- 
rish  }  and  therefore  where  they  tiad 
taken  a  promissory  note  absolute  for 
a  sum  certain,  to  which  there  was  a 
plea  of  tender  of  a  lesier  sum,  as  th^ 
amount  of  t4ie  charge  actually  s'us* 
taine^  by  the  pari6h,  which  tender 
was  found  for  the  defendant:  held. 
That  the  plaintifFs  could  not  recow 
further  upon  the  note.  Cole  and 
others  v,  Goicer^  //•  4t5  G*  S       1  lO 

5,   And  where  tjje  parish  were  entirely 

indent nificd^  llicre  was  a  verdict  for 

the  deiciidant  on  such  a  note.  Wildt 

•v.  Grijin,  sittings  after  7Vi/i.  1804, 

cor.  Lord  EUenborough,  C.  J.    ib^ 

\U 

6i  Whether  or  uot  an  acceptance  of  a 
bill,  once  made  by  the  drawee,  may 
be  cancelled  or  recalled  byjiiro  be- 
fore the  bill  be  delivered  back  ta 
the  holder;  at  all  events,  if  the  ac- 
ceptance be  so  cancelled,  and  the 
holder  cause  the  bill  to  be  noted  for 
non -acceptance,,  be  cannot  after- 
wards sue  upon  it  as  an  acceptance. 
Bentinck  v.  J^orrien,  if.  45  (]r.  3. 

19ft 

7.  Lord  Kent/on  \s  said  to  have  decid. 

•ed,  That  an  acceptance  once  made 

could  not  be  revoked.     Tummer  v. 

Ot/c/ic,  sittings:  after  £cw/<?r,  1800. 

ib.  20Q 

BILL  OF  LADING. 

See  Pn'ncipai  and  Factor,  No.  1 ;  and 
the  case  of  Lidcbarrow  v.  Mason^ 
in  Dom.  Proc.  as  to  the  tiegotiabi- 
Hty  of  bills  of  lading.  21 

BOND, 

See  A^mmpsit,  No.  1. 

J.  The  condition  of  a  bond,  reciting, 
That  the  defendant  had  agreed  with 
the  plaintilfs  *-  to  Collect  their  rcvcv 
nues  from  time  to  time  for  12 
months^*  and  afterwards  stipulating 
that,  *^  at  all  times  thereafter,  dur- 
ing the  con1in.uance.of  such  bis  em* 
ploymenl,   and  for  so  long  as  he 

sbcruld 
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should  continue  to  be  employed,  he 
would  justly  account  aud  obey 
orders,"  &c*  confines  the  obligation 
to  the  period  of  12  months  named  in 
the  recital.  The  Company  of  Prd» 
prietort  of  Jhc  Liverpool  I'Vatcr- 
uorkt  ▼•  Atkinson  and  IlarpUy^ 
Trin.  45  G.t.  b07 

S.  A  bond,  conditioned  for  the  pay- 
ment of  a  certain. sum  by  instal- 
menb,  is  within  the  slat.  8  «^  0 
fFl  3,  c.  1  ],  ^.8;  and  after  judg- 
ment obtained  upon  default  of  pay- 
ment of  one  of  the  instalments,  it  a 
subsequent  instalment  be  in  arrear, 
the  plaintiff  cannot  sue  out  execu- 
tion for  it,  though  within  a  year 
after  such  judgment,  without  fint 
suing  out  a  scire  facias  to  revive  it. 
miHugkbif  T.  Siintonj  T.  46  G,  3. 

550 

Z.  Iti  debt  on  bond,  conditioned  to 
perform  tn  award,  the  plaintiflT  must 
assign  a  breach  under  the  statute 
8  ^  9  MP^.  3,  c.  i  I,  and  cannot  have 
judgment  for  the  penalty,  and  take 
t)ut  execution  for  the  single  sum 
awarded,  though  the  measure  of  da- 
mages be  ascertained  by  the  award, 
tVelsh  y.  Ireland^  T.  45  G.S,    613 

BRIDGE. 

^•grants  libertVn  licence,  power, and 
authority  lo  U.  and  his  heirs  to  build 
a  bridge  on  his  hnd,  and  B.  cove- 
nants to  build  the  bridge  for  public 
vse,  and  to  repair  it,  and  not  to 
demand  toll :  the  property  is  the 
materials  of  the  bridge,  when  built 
and  dedicated  to  the  public,  still 
continues  in  !?•  subject  to  the  right 
of  passage  by  the  public ;  and  when 
severed  and  taken  away  by  a  wrong- 
doer, he  may  maintain  trespass  for 
the  asportation,  llmrrison  v.  Par- 
k^rjU.4bG.3,  154 


CANCELLATION,  . 

See  Bills  of  Exchnn^e^  No.  G ;  hease^ 
No«  1  \  Skip  Register  Acts^  No.  1. 


CARRIER, 
See  Common  Carrier, 

'      CHARITABLE  USES, 
fee  Devise^  No.  3. 

CHASING, 
See  Insurance^  No.  %. 

COHEIRS, 
See  Entrji^  No.  3,  4. 

COMMON  CARRIER. 

K  The  lien  of  a  common  carrier  for 
his  general  balance,  however  it  may 
arise  in  point  of  law  from  an  iro«» 
plied  agreement  to  be  inferred  from 
a  general  usage  of  trade,  proved  by 
clear  and  satisfactory  instances  suN 
ficiently  numerous  and  general  to 
warrant  so  extensive  a  conclusion 
affecting  the  custom  of  the  realm ; 
yet  it  is -not  to  be  f?vourcd,  nor  can 
be  supportecl  by  a  few  recent  in- 
stances of  detention  of  ^oods  fay 
four  or  live  carriers  for  their  general 
balance  :  but  such  a  lien  niaf  be 
inferred  from  evidence  of  the  parti- 
cular mode  of  dealing  between  the 
respective  parties.  Rui^hforth  wsd 
Another^  Assignees  of  B,  and  fV. 
Ruskforth  V.  Hadfield,  T.  45  6r.  3. 

3«  Assumpsit  may  be  maintained '  in 
the  common  form  of  declaring 
against  a  carrier  fof  the  loss  of 
goods,  which  were  of  above  5/. 
value,  and  were  not  in  fiict  paid  for 
accordingly,  although  it  were  part 
of  the  contract,  provec^  by  general 
notice  6xed  up  in  the. carrier's  office, 
and  presumed  to  be  known  and  as- 
sented to  by  the  plaintiff.  That  the 
carrier  would  not  be  accountable  for 
more  than  5/.  for  goodly  unless  en* 
tered  as  suchj  and  paid  for  accord-- 
ingly.  Clarke  v.  Gray^  and  Atars^ 
den  v.  Gray^  Trin.  45  (?.  3.  56^ 
Vide  PUadingy  No.  8. 

COMMOU 
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COMMON  INFORMER, 
See  Indictment^  No.  2. 

COMPOUNDING 
PUBLIC  PROSECUTION, 

See  Indictment f  No.  1, 9}  3,  4. 

CONDITION. 
Sec  DevisCy  No.  1 . 

K  A  condition  against  alienation,  ex- 
cept to  bisters  or  their  children,  an- 
nexed to  a  devise  to  two  and  their 
lieirs,  is  good ;  and  for  a  breach  of 
it  by  one  of  them,  ir\  levying  a  fine 
of  her  moiety  to  the  UFe  of  her  hus- 
band in  fee,  the  heir  of  ine  devisor 
(the  remainder,  on  non^perform- 
ance  of  the  condition,  not  being 
disposed  of  by  a  general  residuary 
clause)  may  enter  on  such  moiety. 
Dee  d.  Gill  and  Wife  <  Pearso^n 
H.45G.3.  173 

2.  One  ot  sereral  co-heirs  of  the  de* 
visor  may  enter  for  non- perform- 
ance or  breach  of  such  condition, 
and  recover  her  own  share  in  eject - 
ment^  -  ib. 

CONSIGNOR, 

See  Stoj^ing  in  Transiiu, 

CONVERSION,, 
See  Trover. 

CONVEYANCE, 

See  Fraudulent  Conveyance  to  defeat 
Creditors. 

Where  an  estate  was  conveyed  to  a 
iruiietj  habendum  to  him  and  his 
heirs,  to  the  use  of  such  person  and 
for  such  estate  as  fV,  should  by  deed', 
&c.  appoint,  and  for  want  of  such 
limitation  to  the  use  of  fV,  and  his 
heirs,  and  the  same  conveyance  re- 
served a  certain  fee-form  rent  to  the 
chief  lord,  and  contained  a  covenant 
by  fV*  his  heirs  and  assigns,  for  the 
payment  of  it  •.  held,  That  fPl  took 
a  vested  fee  J  l;abl«  to  be  dicested,  by 


the  execution  of  his  power  6f  ap- 
pointment ;  and  If,  having  con- 
tracted to  sell  the  estate,  afterwards 
by  indentures'of /!ea.¥0  ami  release^  to 

'  Which  he  and  his  trustee  we're  par* 
ties,  after  reciting  the  former  con- 
vevahce,  the  trustee^  by  direction  of 
ff^.  did  grant,  bargain,  sell,  and  re^ 
lease,  and  fV.  did  grant,  bargain,  sell^ 
alien,  release,  ratify,  and  confirm, 
and  also  direct,  limit,  and  appoint 
to  the  purchaser  and  his  heirs  all 
their  estate,  title,  interest,  use, 
trust,  &c.  in  law  and  equity,  sub. 
jeer  to  the  reserved  rent,  and  to  the 
performance  of  covenants  on  the 
part  of  fV.  to  be  performed ;  and 
the  purchaser  also  covenanted  with 
fV,  10  pay  the  said  rent,  and  to  tn- 
drmnifv  and  save  him  harmless:  held. 
That  the  purchaser  took  the  estate 
by  the  appointment  of,  and  not  by 
conveyance  from  W»;  the  instru  • 
ments  (a  lease  and  release)  though 
more  commonly  and  properly  adapt* 
e4  to  pass  an  interest,  and  contain- 
ihg  words  of  grant  for  that  purpose, 
yet  professing  in  terms  to  be  an  a/y^ 
poinfmenf ;  and  the  trustee  having 

'  joined  in  it  by  the  direction  of  IV. 
which  was  unnecessary,  if  it  had 
been  intended  that  the  purchaser 
should  take  an  estate  derived  only 
out  of  the  interest  of  fV.  and  it  be- 
ing obviously  for  the  benefit  of  the 
purchaser  to  take  by  appointment, 
and  such  appearing  upon  the  whole 
to  have  been  the  intention  of  the 
parties  ;  and  held,  in  consequence, 
That  the  defendant  (the  heir,  devi- 
see,  and  executor  of  the  purchaser) 
was  not  liable  in  covenant  for  rent 
•in  arrear,  either  as  executor,  or  as- 
signee of  land,  which  was  not  bound 
in  the  hands  of  JF.'s  appointee  by 
fF.'s  covenant.  Roach  v.  fVad- 
man ;  and  the  ^/une  v.  the  same^ 
Executor  of  Wadtnan,  H.  45  G.  3. 

CONVICTION. 

The  Stat.  39  ^  40  G,  3,  c.  106,  enact$, 
That  all  agreements^  ice.  in  writing 
or  not,  by  any  joufiievmen  manu- 
facturers,/or  controlling  any  person 

carrying 
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cafryifig  on  any  mftnufaelure,  &c. 
in  the  conduct  thereof,  &c.  shall  be 
illegal ;  a«d  it  gives.a  summary  form 
of  conviction,  in  which  the  offence  is 
Tcqaired  to  be  stated :  he1d»  That 
a  conviction,  alleging  generally,  that 
the  defendants  were  concerned  in 
entering  into  "  a  certain  agreement, 
Jor  the  jMirposeof  controlling  A. B." 
icQ,  without  staling  t»hai  the  agree- 
.  meat  was  (even  if  a  departure  from 
ibe  words  of  the  statute  in  string 
the  agreement  to  be  for  ike  purpose 
of  controlling,  &c»  instead  qt  for 
controllings  &c.  would  not  at  any 
rate  hav^  been  a  fatal  variance)  was 
bad.  Rex  v.  Neild  ani  otlicrs,  -E, 
ABG.S.  417 

COPARCENERS, 
See  Enirjfj  No.  3,  4. 

COPYHOLD. 

1*  The  lord  may  rec6ver  from  a  copy- 
holder the  6ne  assessed  by  him  on 
admJUance,  not  exceeding  two  years 
value  of  the  tenement,  although 
there  be  no  entry  of  the  assessment 
of  such  fine  on  the  court  rolb ;  but 
only  a  demand  of  such  a  sum  for  a 
line,  after  the  value  of  the  tenement 
had  been  found  by  the  homage. 
Lord  Northzsick  v.  Stanwrn/^  HiL 
45  G.  3.  '  6G 

3.  A  mandamus  lies  to  the  lord  and 
Jteward  of  a  manor  to  admit  one  to 
a. copyhold  tenement  who  has  ajpri- 
mafade  legal  title,  in. order  to  ena- 
ble him  to  try  his  right,  though 
equity  had  before  refused  to  compel 
the  lord  to  admit  him  for  want  of 
his  shewing  an  e^quilable  right  to 
the  property ;  but  if  there  be  a  claim 
of  a  previous  floe  due  to  the  lord, 
in  respect  of  the  ancestor,  from 
whom  the  party  claims,  the  rule  will 
only  be  granted  on  payment  of  such 
fine  or  fines  as  shall  be  due.  Rex 
v.  Coggmn  and  another ^  East.  45 
G.3.  431 

3«  A  mandamus  was  just  before  grant* 
ed  lo  the  Duke  of  LeedSf  to  admit 
Mr.  Conolly  to  certain  customary  te* 
nementi  in  the  manor  of  fVak^eld^ 


in  Yorkshirey'in  order  to  enable  Mn 
Conolly  to  try  his  tklc  to  them. 
Rexy.Coggan  and  another ^  East* 
45(?.3.  432 

4.  Devisees  of  a  copyhold,  holding  as 
tenants  in  common^  have-  several  es- 
tates to  which  they  must  be  severtdly 
admitted^  and  for  which  several  ser- 
vices  are  due  lothe  lord,  and  several 
heriois  on  the  death  of  each  tenant ; 
and  the  multiplication  of  heriots 
and  fees  oi||idmission  still  continues, 
notwithstanding  the  re^union  of  the 
sanoe  land  afterwards  in  one  per- 
son,—  the  estates  or  interests  in 
the  land,  once  divided  in  severalty, 
continuin^'everal.  Attree  v#  Scuity 
E.  46  G.  3.  47a 

CORN  STANDING. 

1.  Where  one  devised  a  farm  in  hi^ 
own  occupation  In  bis  mother  for 
lifeg  remainder  to  G.  in  tail  \  and 
also  devised  to  his  mother  ^  all  bis 
goods  and  chattels,  stock  ofhssfarm^ 
l)onds,  &c.  and  all  other  his  more* 
ables  vhaisoeimrf"  and  made  her 
executrix:  held, That growine corn» 
which  was  not  reaped  till  alter  the 
death  of  the  testator  and  of  his  mo- 
ther, who  died  soon  after  him,  pass- 
ed to  her  representative,  and  not 
to  G.  the  devisee  of  the  land.  Cox 
V.  Godsalve,  1 1  FT.  3.  604 

2.  Agreement  for  purchase  of  stand- 
ing crop.  See  Frauds^  Stat»  oj^ 
No.  2. 

CORPORATION, 

See  Deputy y  No.  I,  ^;  MandamuSf 
No.  1 ;  Quo  fVarrantOy  No.  I. 

Upon  affidavit,  that  one  of  the  caiidi«> 
dates  for  an  otfice  bad  a  majority 
only  by  means  of  illegal  votes,  the 
Court  granted  a  mandamus  to  the 
corporation  to  admit  and  swear  the 
other,  who  appeared  upon  the  affi- 
davits to  have  the  greater  number 
of  legal  votes;  and  this,  although 
the  first  was  admitted  and  sworn  info 
the  o6Bce,  there  being  no  other  spe- 
cific, or  at  least  no  other  such  con- 

'    venient  mode  of  trying  the  nehr# 
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Hex  V.  The  Corporation  of  the  Bed' 
ford  Level  J  Eaat.  45.  6r.  S.        356 


COVENANT, 

See  Poor  Reliifj  No.  3. 

Where  -<df,  having  a  vested  fee,  liable 
lo  be  divested  by  his  own  execu- 
tton   of  a  power  of  appointment, 
and  the  deed   whereby  the  estate 
tvas  conveyed  to  l^s  trustee  con- 
tained a  covenant  by  jt.  his  heirs 
and  assigns,  for  payment  of  a  fee- 
form  rent  to  The  chief  lord :  and  he 
afterwards  executed  the  power  by 
iippoiniment  to  a  purchaser  in  fee, 
subject  to  the  reserved  rent,  and  to 
the  performance  of  covenants  on 
the  part  of  ^.  to  be  performed  ;  and 
the  purchaser  also  covenanted  with 
A,  to  pay  the  said  rent,  and  to  t/t- 
demnify  and  save  him  harmless  ;  — 
yet  held,  That  the  heir,  devisee,  and 
executor  of  the  purchaser  was  not 
liable  in  covenant  for  rent  in  arrear, 
either  as  executor,  or  as  assignee  of 
the  land,  which  was  not  bound  in 
the  hands  of  A**s  appointee  by  ^.'s 
covenant.     Roach  v,  Wadhamy  Mil. 
45  G.  3.  389 

CRIMINAL  CONVERSATION, 
See  Husband  and  fVife^  No.  I,  3« 

CRUIZING,  • 

See  Insurance^  Ko.  2. 

■I  ■  fci        ■ 
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DAMAGES,  E3&CESSIVE, 
'     See  New  Trials  No.  1. 

DEATH, 

T^e  presumption  of  death  arises,  in 
the  absence  of  all  other  evidence, 
after  seven  years  from  the  time  when 
a  person  was  Ust  known  to  be  liv- 
ing.   Doe  V.  Jesson,  HU,4i  G.  3. 

85 


DEBT. 

Debt  lies  for  use  and  occupation  gene* 
rally,  without  stating  the  place 
where  the  premisses  ne,  or  any  of 
the  particulars  of  the  demise.  King 
V.  Fraser^  East.  4^  C  3.  348 

DECLARATIONS, 
See  Evidence^  No.  2.    . 

DEED, 
See  Bond. 

L  Where  a  deed  cancelled  in  fact 
may  be  set  up  again.     Vide  Lease* 

2.  After  an  award  made  under  the 
hand  of  an  umpire,  and  ready  for 
delivery,  pursuant  to  the  terms  of 
reference,  of  which  notice  was  givea 
to  the  parlies,  an  alteration  by  the 
umpire  of  the  sum  awarded,  though 
made  oh  the  sanoe  day,  and  before 
delivery  of  the  award,' Is  void;  but 
the  award  is  good  for  the  original 
sum  awarded,  which  was  still  legi- 
ble, the  same  as  if  such^  alteratioa 
had  been  made  by  a  mere  stranger, 
without  the  privity  or  consent  of 
the  party  interested.  Henfreer* 
Bromlei/^  E.  45  G.  3.  300 

DEMAND  OF  MONEY. 

The  Stat.  42  6?.  3,  c.  90,  *.  61,  enables 
a  magistrate  to  make  an  order  for 
payment  of  servants'  wages  in  cer- 
tain cases ;  and  directs,  that  io  case 
of  refusal  or  nott-payment \of  any. 
sum  so  ordered  for  2t  days  after 
such  determination,  he  may  issue 
•  his  warrant  of  distress ;  but  it  gives 
an  appeal  to  the  Sessions :   held, 
That   21  days  having  elapsed  be^ 
tween  the  making  of  such  order  be« 
fore  the  appeal,  and  also  SI  days 
after  such  appeal  dismissed  before 
the  warrant  of  distress  issued,  the 
magistrate  was  warranted  in  issuing 
fuch    order    of    distress,    withput 
proof  of  any  demand  subsequent  to 
the  appeal.       Wooiton  v.  Harvey^ 
Clerk,  IL  45  G.  3.  76 

DEPUTY. 
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DEPUTY. 

1.  The  stal.  15  Car.  %  c.  17,  creating 
the  corporation  of  the  Bedfford 
Levels  directs,  That  they  shall  ap- 
point a  registrar  and  other  officers 
at  their  pleasure ;  and  ^hc  corpora- 
tion having,  at  the  request  of  the 
registrar,  efeted  a  depufy  registrar, 
—  held,  That  the  latter  othcer  must 
be  considered  as  much  a  deputy  of 
the  principal  registrar  as  if  nomi- 
rateo  by  him;  and  that  however 
f  uch  deputy  were  properly  or  not 
constituted  in  the  nrst  instance,  yet 
his  authority  necessarily  expired  on 
the  death  of  his  princi|>aU  Rex  v. 
The  Corporation  of  the  Bedford  Le- 
vely  Baft.  Ab  G.  3.  350 

2.  However  the  actsof  a  legal  deputy 
to  a  ministerial  t)flficer  may  be  good, 

^  after  the  death  of  his  principal,  be- 
fore notice  thereof  to  those  who  are 
interested  in  his  acts,  as  being  do\ie 
imder  a  colour  of  authority  ;  yet 
the  titles  of  land  •  owners,  within 
the  Bedford  Levelj  registered  by  the 
deputy  after  the  death  of  hisprind- 
foL  was  knotcn^  w^ere  holdcn  to  be 
invalid ;    and     that     the    persons, 

'  whose  litks  were  <»o  illegally  regis- 
tered, had  oa  authority  under  the 
act  of  parliament  to  vole  at  the  elec- 
tion of  a  new  registrar.  t^. 

DEVISE. 

li  One  devised  lands  to  trustees  in  fee 
(st^bject  to  the  uses  of  a  certain  term 
of  1000  years)  to  the  use  of  IV.  IL 
for  life,  second*son  of  the  devisor's 
daughter.  Lady  E.  subject  to  the 
proviso  after  mentioned,  remainder 

.  to  trustees  to  preserve  coniijigent 
uses  during  fV.  H.*%  life,  but  to  per- 
mit hin^  to  take  the  rents,  &c.|  and 
after  hit  decease,  to  the  use  of  his 
first  and  other  sons  successively  in 
tail  male,  subject  to  the  same  pro- 
viso. Sec. ;  and  in  default  of  such  is- 
sue, remainder  to  the  use  of  the  third 
and  other  sons  of  Lady  £•  succes* 
sively  in  tail  male,  subject  to  the  same 
proviso,  Ace* ;  and  in  default  of  such 
issue,  with  like  re;Daindcrs  to  the  se* 


cond  son  of  LadyE.'s  eldest  son,  Sc<*. 
and  iu  default  of  such  issue,  to  tha 
use  6f  the  devisor's  grand -daughter 
C.  HJoT  life,  subject  to  the  proviso, 
&c. ;  remainder  to  trustees  to  prc- 
.  serve  contingent  uses,  Ice. ;  remain- 
der to  the  use  of  her  first  son  (the 
plaintiff)  in  tail  male,  with  other 
remainders  over,  —  all  subject  to 
ttie  same  proviso ;  which  was.  That 
"  if  W.  IL  or  either  of  the  pmoos 
,to  whom  the  estate  was  limited, 
shbuld  become  Earl  of  E.  the  use  li- 
mited to  such  person  and  his  issue 
male  should  cease  and  be  void,  as  if 
such  person  were  dead  without  issue 
of  his  body."  The  devisor's  daugh- 
ter. Lady  E.  at  the  time, of  his  death 
had  only  two  sons,  her  eldest  (after- 
wards Lord  E.)  and  the  said  IV.  IT.; 
but  she  had  afterwards  a  third,  who 
died  under  age  ;  and  the  said  W.  i/. 
was  let  into  possession  at  twenty- 
three,  and  had  one  son  ;  —  and  held. 
That  on  the  death  of  his  eldest  bro- 
ther without  issue,  by  which  event 
IV.  IL  became  Earl  of  E.  the  plain • 
tiff,  who  was  then  aext  in  remainder, 
supposing  W.  H,  had  in  fact  died 
without  issue,  was  entitled  under  the 
will  to  take  an  estate  in  tail  male  io 
possession,  subject  to  the  trusts  of 
the  term  of  1000  year».  fVilHam 
Ilolwell  Carr^  an  infant^  v/The  Earl 
of  ErroU  H  45  G.  3.  58 

2.  One  having  real  and  personal  estates^ 
gave  by  his  will  several  legacies  and 
annuities,  which  he  directed  to  be 
paid  by  his  executrixes  out  of  his 
real  and  personal  estates,  which  ha 
charged  tmriwiih,  and  then  devised 
certain  lands  in  Y,  to  A.  and  JT- 
(two  out  of  five  daughters  which 
he  had)  and  their  heirs^  as  tenants 
in  common,  on  condition  thai,  in 
ca^e  they  or  either  of  them  shonld 
have  no  issue,  they  or  she  having  no 
issue,  should  have  no  jwzcer  to  dis^ 
pose  of  her  share  ^  excejd  to  her  sister 
or  sisters^  or  their  children ;  and 
he  devised  all  the  rest  and  resi- 
due of  his  real  and  personal  estates 
to  A.  and  //.  in  fee,  whom  he  made 
his  executrixes.  On  his  death,  A. 
and  if.  entered^  and  afterwards  A^ 

levied 
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levied  a  fine  of  her  moiety  to  the 
use  of  her  husband  in  fee,  and  died ; 
'*-  held,  That  the  condifion  against 
idienation^  except  to  sisters  or  their 
children,  annexed  to  the  devise  to 
ji,  and  //•  ^nd  their  keirsj  was  good; 
and  that  for  the  breach  of  it  by  A, 
in  levying  such  fine,  the  heirs  of  the 
devisor  might  enter  on  her  moiety, 
it  being  a  remainder  undisposed  of 
bv  the  residuary  chuse,  which  was 
only  intended  to  opcnte  upon  such 
things  of  which  .no  disposition  had 
been  made  by  the  will,  and  not  con- 
templating the  devise  over  of  the  re- 
spective moieticb  of  the  daughters  on 
non-performance  of  the  condition  ; 
—  and  held,  That  one  of  the  several 
co-heirs  of  the  devisor  mioht  enter 
for  non-performance  or  breach  of 
the  condition,  and  recover  her  own 
share  in  ejectment :  for  that  where 
the  entry  upon  a  claim  by  one  of 
several  coparceners,  who  make  but 
one  heir,  is  lawful,  such  entry,  made 
generally,  will  vest  the  seisin  in  all 
as  the  entrv  ofalL  Doe  d.  Gill  and 
Wije  v.  Peursariy  IliL   45  Geo»  3. 
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3.  A  devise  to  trustees  of  a  reversion 
in  land  (after  payment  of  debts,  &c, 
which  were  found  to  be  paid)  to  be 
applied  by  them  and  their  successors, 
and  the  officiating  ministers  for  the 
time  being  of  a  Methodist  congre- 
gation, as  they  should  from  time  to 
time  think  ft  to  apply  the  same,  is 
not  a  devise  to  charitable  uses  wiih- 
ia  the  Stat.  9  G.  %  c.  36  ;  and  there- 
fore held,  That  the  truste<?s  were  en- 
titled to  recover  at  law,  however  the 
Court  of  Chancery  might  afterwards 
direct  the  application  of  the  trust 
fund.  Doeil.  Tooue  and  IVe.st  v. 
Copestakey  E,  45  G.  3,  3*28 

4.  Under  a  devise  to  D.  0.  the  testa- 
tor's eldest  son,  for  life;  remainder 
to  trustees,  &c.  ;  remainder  to  the 

Jirst  and  other  sons  of  his  said  eldest 
son  and  their  heirs  \  and  for  want 
of  such  issue  to  the  testator's  second 
son  J.  O.  iJcc,  with  like  remainders 
to  his  first  and  other  sons ;  and  for 
want  of  such  issue,  to  the  testator's 
own  right  heirs:  held.  That  the  first 
nod  other  sons  of  D,  0»  the  eldest 
Vol.  VI* 


son  took  est  iics  tail^  ift  succession  i 
and  consequently  the  remainders 
over  vested,  and  were  not  contin- 

fenl  and  defeated  upon  the  event  of 
).  0. ;  having  a  son,  who  died  in 
the  litctime  of  D.  0.  and  therefore 
that  jD.  0.  having  died  without  any 
son  living  at  his  death,  but  leaving 
daughters,  a  son  of  J.  0.  was  enti- 
tled \o  take,  in  preference  to  such 
daughters  of  his  elder  brotLer4 
Lcvcig  d.  John  Ormond  v.  fVaiers 
E.  45  G,  3.  ^        336 

5.  Words  may  be  supplied  in  a  will 
.  to  render  a  sentence  complete  and 
intelligible,  in  aid  of  the  apparent 
intent  to  be  collected  from  the  whole 
context.  As  where  a  testator  hav« 
ing  two  sisters,  J7.  and  J.  and  &lso 
two  infaitt  cousins,  T.  and  G-  tbt 
maintenance  and  education  of  which 
latter  he  recommended  to  his  execu- 
trix and  re&iduary  legatee,  devised 
his  estate  at  J*  to  his  sister  //.  for 
.  life;  remainder  to  his  sister  J.  fot 
life  ;  remainder  to  his  cousin  T.  in 
tail;  remainder  to  his  cousin  Cr.ia 
tail^  &c. ;  remainder  to  bis  own  right 
heirs;  — and  then  devised  another 
estate  at  B.  "  to  his  sister  J.  for  life* 
or  if  she  should  survive  his  sister  H* 
so  that  she  should  come  into  posses* 
sion  of  the  estate  at  ^,"  then  to  L». 
J.  (whom  he  made  executrix  and 
residuary  legatee)  for  Wfe^  towards 
the  supjwrty  S^c.  of  his  cousins  T» 
and  G.  remainder  to  the  said  G.  in 
fee  :  held.  That  as  the  word  of,  so 
placed,  was  unintelligible  ;  Heing 
rcferrable  to  no  other  alternative  to 
give  it  effect ;  and  as  it  was  apparent 
ff  om  the  whole  context  that  the  tcs- 
t«:or  had  in  contemplation  another 
alternative,  namely,  the  death  of  his 
sister  J.  and  that  he  meant  to  make 
a  provision  after  the  death  of  his  sis* 
ters  for  his  cousin  G.  as  well  as  his 
cor.sin  T.  wh  ch  was  not  satisfied  by 
only  giving  G.  a  remainder  in  tail 
A  FT  IK  a  remainder  in  tail  to  his 
brother  Tl,  —  therefore,  in  order  to 
render  the  sentence  complete  and 
sensible,  and  to  give  effect  to  the 
apj)arcnt  intent  ot  the  testator,  the 
will  should  be  read  as  if  he  liad  de^ 
vised  his  estate  at  B.  to  ^'  his  siste. 

LI  J.  (• 
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J.  for  life,  and  qfter  her  deaths  or, 
if  she  should  snrvivc  his  sister  H.  so 
that,  &c.  then"  Sec.  and  conse* 
quently  G.  took  a  vested  remainder 
in  the  estite  at  11.  to  which  he  be- 
came entitled  in  possession  after  the 

•  death  of  the  testator's  sisters  and  X^. 
J.  his  executrix,  although  his  sister 
J.  did  not  survive  his  sister  H. 
Doe  d.  George  Leach  y.MickUm^  £. 
45  G.  X  480 

6»  jt.  being  possessed  of  lands  at  X. 
which  had  been  settled  on  his  mar- 
riage on  himself  for  life  ;  remainder 
to  his  wife  for  life,  f'lr  her  jointure, 
remainder  to  the  heirs  of  their  bo- 
dies ;  with  reversion  in  fee  to  him- 
self; and  having  other  lands  at  P,^ 
and  Q.  settled  to  the  sam6  uses  (ex-* 
ccpt  a  coppice,  part  of  Q,  of  which 
coppice,  as  well  as  of  some  other 
lands,  he  was  seised  in  fee)  after 
the  death  of  his  wife,  and  having 
only  two  daughters  living,  devised 
to  bis  daughter  J.  in  tail  his  unset- 
tled estates  by  name,  and  aii  other 
his  freehold,  copyhold,  and  leasehold 
lands,  which  he  was  possessed  of  or 
entitled  to,  and  which  were  not  set- 
tled in  jointure  on  his  late  wife  (ex- 
cept the  coppice^  which  he  directed 
should  always  be  held  with  his  es- 
tate at  P.)  she,  his  said  daughter, 
and  the  heirs  of  her  body,  pa3ring 
out  of  all  the  aforesaid  lands  a  cer*> 
tain  annuity  unto  his  other  daugh- 
ter ^*  M.  for  life  ;  and  in  case  his 
said  daughter  J.  should  die  and  leave 
no  issu«,  then  to  his  other  daughter 
ji.  Jtf.  for  life,  remainder  to  her 
children,  chained,  &c.  remainder  to 
his  nephew  m  fee ;  —  held.  That 
the  reverskm  of  the  seUUd  lands 
did  not  ]>ass  by  the  will,  but  were 
excepted  out  of  the  general  clause 
by  force  of  the  restridive  words, 
•*  and  which  are  not  settled  in  join- 
ture,*'  &c.;  not  only  by  the  na- 
tural import  of  those  words,  but  be- 
cause of  the  incongruity  of  imput- 
ing to  the  devisor  an  intention  of 
devising  estates  tail  and  for  iife  to 
hb  daughters  in  lands,  which  were 
before  settled  on  them  in  tail  gene^ 
rail  though  ii  did  not  appear  that 


the  testator  had  any  other  real  es- 
tate on  which  the  general  clause 
cQtrld  openiie,  except  the  reversion 
of  his  settled  hinds.  Goodiitle  dL 
Daniel  v.  MOes^  E.  45  G.  S.       494 

7.  Where  one  devised  a  fiarm  in  his 
own  occupation  to  his  mother  for 
life,  remainder  to  G.  m  tail ;  and 
also  devised  to  his  mother  ^'all  his 
goods  and  chattels,  stock  sif  his  farm, 
bonds,  &c.  and  d/  other  hie  motitr- 
abies  whatsoever^"  and  made  her 
executrix :  held.  That  growing 
corn,  which  was  not  reaped  till  after 
th«  death  of  the  testator  and  of  his 
mother,  who  died  soon  after  him« 
passed  to  her  representative,  and 
not  to  G.  the  devisee,  in  remainder 
of  the  hnd.  Cox  v,  Godsmive,  11 
fV.  3.  60 1 

8.  Under  a  devise  of  aU  the  devisor's 
lands  to  his  niece  S.  E.  for  life,  and 
aher  that  estate  deterrained  the  same 
to  trustees  to  preserve  contingenc 
remainders ;  and  after  her  decease, 
then  to  remain  to  her  first  and  other 
sons  successively  in  tail,  remainder 
to  Her  daughters  as  tenants  in  com- 
mon in  tail ;  and  for  defanh  of  such 
issue,  then  to  the  isttte  of  the  devi- 
sor's four  sisters  in  such  manner  as 
he  had    limited    the  same  to  his 
niece's  issue ;  and  fbr  default  of  such 
issue  or  his  sisters,  to  his  own  right 
heirs  :  held,  That,  as  by  the  limita- 
tion of  all  the  devisor'b  lands,  which 
description  runs  thro'  the  subsequent 
remainders,  it  was  his  apparent  Intent 
that  his  estate  should  go  over  idifo* 
getherj   in  default  of  issue  of  his 
niece,  to  the  issue  of  his  four  sis* 
ters;     and    again.  That    no    part 
should  go  over    to   his  rigki  heira 
while  there  remained  any  issue  of 
his  sisters ;  therefore,  the  devise  is 
in  effect  to  his  niece  S.  E>  for  life  ; 
remainder  to    her   first   and  other 
sons  successively  in  tail ;  remainder 
to  her  daughters  as  tenants  m  com- 
mon in  tail,  with  cro5s  remainders 
(by    implication)    between     those 
daughters ;  remainder  to  the  issue 
of  the  four  sisters  of  the  devisor  to 
tail;    and  one  of   the  four  sisters 
having  issue  a  son  and  two  daugh- 
ters. 
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ters,  living  at  the  death  of  the  tet« 
talor ;  at  all  events,  they  took  vetted 
estates  in  remainder ;  and  whether 
that  son  took  cof^oiniltf  with  his 
two  sisters  in  tail,  or  whether  (as 
the  issue  of  the  devisor's  four  sisters 
were  to  take  in  such  naanner  aS  was 
limited  to  the  issue  of  the  niece)  the 
$on  would  have  taken  Jirtt  in  tail, 
with  remainder  to  his  two  sisters  in 
tail,  made  no  dilFerence  in  the  event, 
as  the  son  died  without  issue  i  and 
the  three  other  sisters  of  the  devi- 
sor and  hit  niece  S.  E.  having  all 
died  without  issue  after  the  death 
of  the  devisor :  held.  That  the  two 
surviving  daughters  of  the  4th  sisfer 
were  entitled  to  all  the  estate 
against  the  devisee  of  the  niece,  who 
was  the  devisor's  heir  at  law*  Roej 
Oft  the  j*fini  and  several  demises  ojf 
Cecilia  fVreny  and  of  John  Bacon^ 
Clerk,  and  Isabella  his  fVife,  v. 
Ot^ian^  T.  45  O.  3.  6» 


EJECTMENT, 

See  Entry;  Notice  to  quit. 

1.  Where  thtf  ancestor  died  seised, 
leaving  a  sdn  and  daughter,  infant  j; 
and  on  the  death  of  the  ancestor,  a 
stranger  entered,  and  the  son  soort 
after  went  to  sea^  and  was  supposed 
to  have  died  abroad,  within  age: 
held.  That  the  daughter  was  not  en« 
titled  to  ^0  years  to  make  her  entry 
after  the  death  of  her  brother;  but 
only  to  10  years,  —  more  than  ^ 
years  having  in  the  whole  elapsed 
since  the  death  of  the  person  last 
seised.  Doe  d.  George  and  Frances 
his  Wife  V.  Jessony  H.  45lfr.  3.  -^O 

2.  The  lessor  of  the  plaintiff  in  eject • 
ment,  suing  in  forma  pauperis^  will 
be  dispaupered  in  case  of  vexatious 
delay.  Uoe^  on  the  demise  of  Lep* 
pinpsellj  suing  in  Forma  Pauperis^ 
V.  Trussell^  E.  45  G.  '3.  505 


DISTRESS. 

The  stah  42£r.  3,  c.  90,  s.  61 ,  enables 
a  magistrate  to  make  an  ord^r  for 
payment  of  servants'  wages  in  cer- 
tain cases ;  and  directs,  that  in  case 
of  rtfusal  or  non^pojpnent  or  any 
•um  so  ordered  for  31  days  after 
such  determination,  he  mav  issue 
his  warrant  of  distress ;  but  it  gives 
an  appeal  to  the  sessions :  held,  That 
31  days  having  elapsed  between  the 
making  of  such  order  before  the 
appeal,  and  also  31  days  after  such 
appeal  dismissed    before  the  war- 

.  rant  of  distress  issued,  tfie  magis- 
trate was  warranted  in  issuing  such 
order  of  distress,  without  proof  of 
aoy  demand  subsequent  to  the  ap* 
peal.  JVoottcn  v.  Harvey^  Clerk, 
//.  45  G.  3.  75 


DYERS, 
See  JJcn^  No.  t. 


ENTRY. 

K  Where  the  ancestor  died  seised, 
leaving  a  son  and  daughter^  infknts  ; 
and  on  the  death  of  the  ancestor,  a 
stranger  entered,  and  the  son  soon 
after  went  to  sea,  and  was  supposed 
to  have  died  abroad,  within  agef^ 
held.  That  the  daughter  was  not  en^ 

•  tilled  to  20  years  to  make  her  entry 
after  the  death  of  her  brother;  but 
only  to  H)  years,  —  more  than  30 
years  having  in  tha  whole  elapsed 
since  the  death  of  the  person  last 
seised..  Doe  d,  George rnnd Frances 
his  Wife  V.  Jessouy  H.  45  G.  3.   80 

2.  A  condition  against  alienation,  et* 
cept  to  sisters  or  their  children,  an* 
nexed  to  a  devise  to  two  and  their 
heirs,  is  good ;  and  for  a  breach  of 
it  by  one  of  them,  in  levying  a  fine 
of  her  moiety  to  the  use  of  her  hus« 
band  in  fee,  the  heir  of  the  devisor 
(the  remainder,  on  non- perform- 
ance of  the  condition,  not  passing 
by  a  general  residuary  clause)  may 
enter  on  such  moiety.  Doe  d,  GiU 
and  Wife  t.  Pearson^  H.  45  (?.  3. 
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9.  One  of  aeveral  co«heirs  of  the  de- 
visor may  enter  for  non-pefform- 
ance  or  breach  of  sixh  condition, 
and  recover  htfr  own  share  in  ejcct- 
tntnU  Doe  d.  Gill  and  IViJe  v.  fear^ 
son,  H.  45  G.  3.  173 

#•  Where  the  entry  upon  claim  by 

one  of    several  coparceners,    who 

.  inake  but  one  heir,  is  lawful ;  such 

entry,  made  generally,  will  vest  the 

aeisin  in^li|  as  the  entry  of  all«    ib, 

ERROR. 

£fror  lies  not  upon  an  interlocutory 
judgment.  Samuel  v.  Jut^n  in 
flrror^  3  E.  45  G.  i.  333 

KTOPFEL, 
See  LcMse^  No.  I. 

EVIDENCE* 

•  •  • 

See  Jurisdidiony  No.  )  \  Market  Tell. 

1»  The  presumption  of  death  arises^ 

^  In  the  absencfe  of  all  other  evidence, 
at  the  end  of  seven  years  from  the 
time  when  a  person  was.  last  known 
to  be  living.  Doe  v.  Jensen,  HiL 
45  G.  3.  85 

9.  in  an  action  by  the  husband,  upon 
a  policy  ot  insurance  on  the  life  of 
his  wife,  declarations  by  the  wife, 
made  by  h)er  when  lying  in  bed,  ap- 
parently ill,  staling  that  the  bad  state 
of  her  health  at  the  period  of  her  go- 
ing to  M.  (whither  she  went  a  few 
diys  before,  in  order  to  be  examined 
by  a  surgeon,  and  to  get  a  certificate 
from  him  of  good  health,  prepara- 
tory to  making  the  insurance)  down 
to  that  time ;  and  her  apprehensions 
that  she  could  not  Hve  ten  days  lon- 
ger, by  which  time  the  policy  was 
to  be  returned,  are  admissible  in 
evidence  to  shew  her  own  opinion, 
who  best  knew  the  fact  of  the  ill 
state  of  her  health  at  the  time  of  ef- 
fecting tlfc  poKcy,  which  was  on  a 
day  intervening  l>etween  the  time  of 
her  going  to  M,  and  the  day  on 
which  such  declarations  were  made ; 
and  particularly  after  the  plaintiff 

•^^bad  called  the  surgeon  7^  a  witness. 


to  prove  that  she  was  in  a  good  stale 
of  health  when  examined  by  him  st 
M.\  his  judgment  being  (ormcdin 
part  from  the  satisfactory  answers 
given  by  her  to  his  enquiries,  and 
this  being  but  a  sort  of  cross-exami- 
naliou  as  it  were  of  her.  Aveson  v. 
Lord  Kinnaird,  H.  45  G.  3.        188 

3.  Declarations  of  a  party  accompany- 
ing an  act  done,  and  tending  to  ex- 
plain Such  act,  are  evidence  for  the 
latter  purpose,'  as  part  of  the  res 

gestce.  ^» 

4.  The  band-wrTtingofonedead,who 

was  an  attesting  witness  to  the  sup- 
'  posed  execution  of  a  tnynd,  being 
■  proved  in  an  action  on  the  bond, 
Heath,  J.  permitted  the  defendant 
to  give  In  evidence,  That  the  de- 
ceased had,  in  his  dying  moments, 
acknowledged  that '  he  had  been 
concerned  in  forging  the  bond. — 
Cited  by  Lord  Eltenborot^h.ibM^ 

5.  Upon  an  indictment  for  pferyary,  in 
falsely  taking  the  freeholder's  oath 
at  an  election  of  a  knight  of  the 
shire,  in  the  nmnc  of  J.  W.  it  ap- 
pearing, by  competent  evidence, 
that  the  freeholder's  oath  was  ad- 
ministered to  a  person  who  polled 
on  the  second  day  of  the  election, 
hvthe  name  of].  W.  who  swore  lo 
his  freehold  and  place  of  abode ; 
and  that  there  was  no  iiufch  person ; 
and  that  the  defendant  voted  on  (he 
second  day,  and  was  no  freeholder; 
and  some  time  afterwards  boasted 
that  he  had  done  the  trick,  and  was 
not  paid  enough  for  thejo^;,  and  was 
afraid   he  should  be  pulled  for  his 

*  bad  vote  ;  and  it  not  appearing  that 
more  than  one  false  vote  was  givtfi 
on  the  second  day's  poll,  or  that  the 
defendant  voted  m  his  own  name, 
of  in  any  other  than  the  name  of 
J.  W. :  held.  That  there  was  «Bf- 
ficient  evidence  for  the  jury  to  pre- 
sume that  the  defendant  voted  in 
tfienameof  }.W,;  and  consequent* 
'  ly  to  find  him  guilty  of  the  charge, 
as  alleged  in  the  indictment.  R^* 
V .ThomaB  Price,  alias  John  fVrighf, 
E.  45  G.  5.  323 

C.  Though  by  the  stat.  5  G.  «,  c  30, 
il)c  general  plea  of  bankruptcy  aud 

cer« 
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txficate  rnzy  be  pleaded,  wit()out 
averring  that  the  bankruptcy  hap- 
pened He/ore  the  commencement  of 
the  suit ;  yet  if  it  appear  at  th^  trial 
that  it  happened  aftwrtcanisjii  seems 
that  the  defendant  cannot  avail  hint* 
self  of  the  defence  under  such  a  ge- 
neral plea,  which  is  only  given  by 
the  statute  in  case  any  bankrupt, 
who  has  conformed  to  the  law, 
shall  aftervDards  be  arrested  or  im- 
pleaded for  any  debt  due  before 
such  lime  as  he  became  bankrupt. 
Ibcoer  V.  Cameron^  East.  46  G.  3. 

413 

7#  Upon  an  indictment  on  the  slat. 
37  G.  3,  c.  1^3,  making  it  felony  (o 
administer  certain  unlawful  oaths, 
where  the  u'itness»  swearing  to  the 
words  spoken  by  way  of  oath  by 
the  prisoner  when  ho  admi  nistered 
the'saroe,  said.  That  he  held  a  paper 
In  his  hand  at  the  same  time  when 
he  administered  the  oath,  from  which 
it  was  supposed  that  he  read  the 
words ;  yet  held,  That  parol  evi- 
dence of  what  he  in  fact  said  was 
•ufiicient,  without  giving  him  no- 
tice to  produce  such  paper.  Rex 
V.  Moors  and  othen,  East.  45  6.  3. 

421 

8.  And  where  the  oath  on  the  face  of 
it  did  not  purport  to  be  for  a  sedi- 
tious purpose ;  yet  held,  That  evi» 
dence  might  be  given  to  shew  that 
the  brotherhood  therein  referred  to 

'    was  a  seditious  society.  i^.  4^1 

y.  Where  the  defendant  in  replevin 
made  cognizance  for  two  years  and 
a  quarter's  rent  in  arrear  ;  and  al- 
leged, that  for  a  long  time,  viz.  for 
iUQ years  and  a  quarter ^  ending  at 
Christmas^  1803,  the  plaintiff  held 
and  enjoyed  the  premisses  an  tenant 
thereof  to  A.  B.  by  virtue  of  a  cer- 
tain demise,  &c. ;  to  which  the 
plaintiHF  pleaded  in  bar,  that  he  did 
not  hold  and  enjoy  the  premisses  as 
ienatit  thereof  to  A^  B,  by  virtue  of 
the  supposed  .demise  mode  etforma^ 
*—  it  is  sufficient  to  entitle  the  de- 
fendant to  a  verdict  on  such  issjue, 
if  he  prove  that  the  plaintiff  held  of 
J.  B,  from  the  33d  of  Dec.  1801, 


and  to  recover  for  two  yean  xent 
only.      Forty  v.  lyii&er,  E.  45  ff.  S. 

434 
10.  A  Government  storekeeper,  resi- 
dent in  Antigua^  transmitting  frise 
vouchers  to  his  agent  in  Condon^ 
who  delivered  them  at  the  custona- 
house  there,  unknowing  of  thi 
fraud,  is  indictable  in  London^  as  if 
for  his  o w  n  act  there.  Rex  v.  Mun* 
ton,  sitting?  after  MfcA.  Tirm,  1793, 
cited  in /ux  v.  Johnson^  J.  2145 
6?.  3.  «» 

EXCESSIVE  DAMAGES,      . 
See  New  Trial.  No.  1. 

EXCISE. 

There  lies  no  appeal  to  the  sessions, 
from  a  conviction  by  tno  justices, 
upon  the  slat.  A%  G.  3i  c.  39,  #«  30, 
for  wetting  corn  in  a  certain  stag^ 
of  the  process  of  malting ;  for  the 
clauses  of  appeal,  in  former  excise 
laws,  to  which  there  is  a  general  re- 
ference in  this  act,  extend  not  to 
convictions  fatpenaUieeby  two  jus. 
^tices.      Rexy.Skofiey  1\4&G.3^ 

614 


I  n  ■ 
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FACTOR, 
See  Prindpal  and  Factor ^ 

FELONY, 
See  Indictment^  No«  9. 

FINE, 

See  Condition^  No,  I  ;  Copyludd^ 

FIRE  INSURAJJCE^ 

By  a  pdlicy,  under  seal,  teferring  t» 
certain  printed  proposals,  a  fire^ 
otiice  insured  the  defendant's  pre* 
misses  from  nth  of  Nov.  ISoi,  to 
ddth  Dec.  1803,  for  a  certain  pre* 
mium,  which  was  to  ht  paid  yearly 
on  each  ^th  of  Decemtfer;  and  the 
JL 1  5  insurance 


654 


AN  INDEX  TO  THE  PRINCIPAL  MATTERS. 


insurance  was  to  continue  **  so  Ion} 
as  the  insured  should  pay  the  sau 
premium  at  the  said  times,  and  the  ^ 
j^ce  should  agree  to  accept  it:" 
and,  by  the  printed  proposals,  it  wai 
stipulated    that  the  insured  shquld 
make  all  future  payments  annually 
at  the  office,  *^  within  1 5  days  after 
the  day  limited  by  the  policy,  upon 
forfeiture  of  the  benefit  thereof ;  and 
that  no  insurance  was  to  take  place 
till  the  premiuni  were  pai^  :'*and  by 
a  subsequent  advertisement  (agreed 
to  be  taken  as  p^rt  of  the  policy) 
the  office  engaged,  that  all  persons 
insured  there  **  hy  policies  for  a  year 
or  more,  had  been,  and  should  be, 
considered  as  insured  for  15  dayi 
beyond  the  time  of  the  expiration 
of    their  policies ;"  yet    held,  not* 
withstandine  this  latter  clause,  the 
assured  having,  before  the  expira- 
tion of  the  year,  had  notice  ftom  the 
office  to  pay  an  increased  premium 
for  the  year  ensuing,  otherwise  they 
would  hot  contmue  the  inmranee ; 
ivhich  the  oisured  had  refused^  ^ 
that  the  office  was  not  U&ble  for  a 
loss,  which  happened  within  15  days 
from  the  expiration  of  the  year  for 
which  the  insurance  was  made,  thp^ 
the  assured,  qfter  the  loss,  and  before 
the   15  days  expired,  tendered  the 
^11  premium  which  had  been  de« 
manded.    The  effect  of  the  whole 
cqntract,  ice,  taken  together,  beipg 
only  to  give  the  assured  an  option 
to  continue  the  assurance,  or   not 
during  15  days  after  the  expiration 
of  the  year,  by  paying  the  pfemiuin 
for  the  year  ensuing,  notwithstand- 
ing anv' intervening  loss,  provided 
the  office  bad  not,  ^fore  the  end  of 
the  year ^  determined  the  option,  by 
giving  notice  that  they  ^ould  not 
renew    the    contract.       Saivin  v. 
Jamef,  31 45  £?.  3.  '  571 


FORMA  PAUPERIS. 

The  lessor  of  the  plaiatifF  in  eject- 
nent  %vifig\n  forma  pamperis^  will 
be  dispaupered  in  case  of^Tezatious 
delay*  Djocd^LeppiugweU^sumgin 


Forma  Pauperis^  r.  Trutsel^  Easter^ 
45  G.  5;  50S 

FRAUDS,  STATUTE  OF. 

It  A  memorandum,  signed  by  thede* 
fendants,  whereby  they  agreed  to . 
give  so  much  for  goods,  takes  the 
case  out  of  the  I7ih  sect,  of  the  sta- 
tute of  frauds,  though  not  signed  by 
the  seller,  nor  expressing  any  con- 
sideration for  Uie  defendants  pro- 
misd^  otherwise  tivui  by  inference 
from  their  own  obligation.  Egertou 
V.  Matthews^  H.  45  G.  3.  307 

^t  One  who  has  contracted  with  llle 
owner  of  a  close  for  the  purchase 
of  a  growing  crop  of  grass  there,  for 
the  purpose  of  beipg  mown  and 
made  into  hay  by  the  vendee,  has 
such  an  exclusive  possession  of  tbc 
close,  though  for  a  limited  purpose, 
that  he  may  maintain  trespass  ^u.d 
fregit  against  any  person  entering 
thp  close  and  taking  the  gra^S)  even 
with  the  assent  of  the  owner:  but 
this,  being  a  contract  of  sale  of  on 
interest  in  or  concerning  land  is  void- 
ablp  by  the  4th  section  of  the  stat. 
pf  frauds^  29  Car*  2,  &  3,  if  not  re* 
duced  to  writing,  and  may  be  dis- 
Phffged  by  parol  notice  nom  tke 
pwner  before  any  part  execution  of 
It,  Crosby  V,  fVadsworthf  T*  4i 
G.3.  ton 

3*  The  first  section  o£  the  statute  of 
frauds  aa  construed  by  the  second, 
is  meant  tp  it^c^ic  parol  leases,  3ec. 
conveying  a  greater  interest  in  land 
than  for  threp  years,  and  whereon  a 
rent  is  reserved.  i*. 

FRAUDULENT  CONVEYANCE 
TO  DEFEAT  CREDITORS. 

One,  who  had  a  life  interest  in  a  set* 
tied  estate  of  his  wife  (both  of  whom 
were  aged  )  of  at  least  3000/.  a  year, 
whereof  the  ultimate  rever^iotioD 
failure  of  issue  male  (of  which  there 
was  none)  tvas  in  her,  and  having 
furniture  and  pictures,  &c.  in  his 
mansion  of  not  less  than  8000 /L  va- 
lue,— being  pressed  by  hbcrediton, 
in  punuance  of  an  agreement  with 
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his  wife,  conveyed  all  Ihat  his  pro- 
perty to  trustees  (who  had  married 
his  two  daughters)  for  tfie  benefit  of 
his  wife  ajid  daughters,  and  subject 
to   his   wife's  fu ui re  appointment : 
in  consideration  whereof,  the  wife 
discharged  him  of  above  3000/.  be- 
fore  raised  on  the  estate,  principally 
for  his  use,  and  enabled  the  trustees 
to -raise  out  of  her  estate  12,000/. 
more  for  the  benefit  of  her  husband's 
creditors,  but  subject  to  the  appoint* 
merit  of  him^  his  executors,  Sfc, ;  and 
also  covenanted  to  levy  a  fine,  which 
was  levied  a  year  afterwards;  and 
the  husband  covenanted  to  deliver 
an  inventorv  of  the  gODds  to  the 
trustees  within  6  months ;  which  was 
not  done :  and  after  the  conveyance, 
the  husband  continued  to  use  the 
furniture,  &c.  in  the  house  as  before; 
and  was  sootx  afterwards  sued  by  se- 
veral  of  the  creditors,  whose  execu- 
tions against  such  goods  were  satis- 
fied bv  him,  without  setting  up  the 
tru€t  deed,  or  resorting  to  the  trust 
fund ;  but  money  was  raised  on  it 
afterwards  for  other  creditors  ;  and 
above  two  years  after  the  deed,  the 
husband   beuig  sued  by  the  plain- 
tiff,  a  creditor  before  that  time,  the 
trust  deed  was    set  up  in   bar  of 
the  lew  upon  thegoods^in  the  house, 
and  the  sheriff  returned  nulla  bona : 
and  upon  an  action  brought  for  a 
false  return,  held.  That  in  consider- 
ation  of  the  question,  Whether  this 
*  were  a  bona  fide  transaction  or  a 
contrivance  lo  defeat  creditors,  and 
therefore  void  at  common  law,  or 
by  the  stat.  13  Eliz,  c.  5  ?— it  is  ma- 
terial to  submit  to  the  jur)'  "  the  re- 
lative  value  of  the  property  with- 
drawn frogi  the  reach  of  the  cre- 
ditors, in  proportion  to  the  amount 
of  their  demands  at  the  time,  and 
the  value  and  tangibility  of  that  sub- 
stituted  in  its  place,"  in  aid  of  the 
conclusion  that  the  deed  was  cove- 


vcyancc  at  the  time  ;  3d,  The  want 
of  an  inventory;  4th,  The  continu- 
ance of  the  husband's  possession, 
though  consistent  with  the  deed, 
yet  without  notice  of  the  change  of 
property;  and,  5  th,  The  appropri- 
ation, by  the  husband,  of  a  part  of 
the  money  raised  by  the  trustees  to 
his  own  use,  without  objection  ;  — • 
was  set  aside  ;  and  a  new  trial  grant- 
ed, to  bring  the  question  more  fully 
before  the  Court  and  jury  as  to  the 
good  'aith  of  the  transaction,  and 
the  value  of  the  consideration,  and 
its  availability  to  the  creditors* 
Dezce^  V.  Bayntun^  Bart.  Hil-  45 


r.  wi. 
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FREEHOLD. 

Things  annexed  to  by  Licence^ 
See  Bridge^  No.  I ;    Trespass^  No.  1, 

FREIGHT, 
Sec  Lfen,  No.  4. 


GREENLAND  FISHERY, 
Sec  Impressing, 


HEARSAY, 
Sftf  Evidence^  No.  5, 

HUSBAND  AND  WIFE, 


See  Evidence^  No.  ft ; 
Fraudulent  Conveyances  ^* 

l.Where  husliand  and  wife  entered  into 
a  deed  wit  >   trustees,  whereby  the 
husband  covenanted  with  the  trus- 
tees (to  whom  certain  annuities  were 
Zu7Z^nsi'them  ;    and  therefore         transferred,  one  payable  to  his  wife 

a  verdfct  for  the  plaintiff,  founded         absolutely,  and  another  for  so  long 
a  veraici  lui  y  j ,  _^         ^  ^.^^  ^^  ^^^  should  hvc  with  her 

husband)  That  they  should  apply 
the  first,  and  an  equal  annuHy  ia 
lieu  of  the4ccond,  to  be  paid  by  the 

Li  4  bi»« 


principally  on  these  concomitant 
circumstances :  1 .  The  previous  eni- 
barrassment  of  the  husband  ;  5d, 
The  want  of  notoriety  of  the  con- 
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husband,  to  the  separate  tfse  of  the 
wife,  in  case  she  should  live  apart 
from  her  husband  zcifh  the  appro- 

'  bafi'on  of  f\e  tntsteeff ;  ind  ibe  hus- 
band also  covenanted,  in  case  of  fu- 
ture differe:;;es,  to  i^crmit  ihe  wife 
to  live  separalc  from  him,  if  she 
shovild  on  that  account,  find  it  ne- 
cessary ;  and  the  deed  contained  a 
clause,  that  in  case  of  sep?.rn^tion 
rsith  tlie  approbation  of  Ihcinrfee^y 
certain  of  the  children  should  live 
with  and  be  educated  bythcuife 
for  a  certain  period  ;  and  tliat  she 
miglf  viMt  the  others  at  his  hou^e, 
cspccia'.iy  \vho;j  ill,  so  as  to  reqtrrc 
Ihc  attention  of  a  mother;  and  it 
also  contained  other  c!au>cs,  provid- 
ing certain  thingt  in  case  of  mcJi  se- 
paration as  aforesaid  :  held,  That 
such  a  deed  did  not  preclude  the 
.  ^husband  from  maintaining  an  action 
against  the  defendant  for  an  aci  ot 
adultery,  proved  to  be  committed 
\v hilc  t he  w i fe  was  in  fat t  living 
apart  from  her  husbr  p.d  ;  for  if  there 
vere  no  approbation  of  tk^  trustees 
to  the  separation,  which  must  be 
taken  to  be  the  case,  as  none  vas 
proved,  then  this  was  not  suck  a  re- 
paration as  the  husband  consented 
Bv  the  deed,  according  to  the  true 
'  construction  of  it:  and  if  the  sepa- 
l-ation  were  zsiiJi  the  approbation  of 
the  trustees,  then  the  husbind,  not 
having  given  up  all  claim  to  the 
comfort,  society,  and  assistance  of 
his'  wife  (for  the  interests  of  the 
children  were  provided  for  as  well 
as  the  separation  of  the  parents  dur- 
ing such  approbation)  the  case  is 
r^u  brought  within  the  principle  of 
the  decision  in  fVccdon^  v.  Timbreli; 
allou  ing  that  to  be  law  to  the  ex- 
tent   of   the   case    there   decided. 

.      Chambei  s  y,  Caztl/kH  Hi{.  45  6r.  3, 

214 

•  }.  The  Court  are  not  restrained  from 
granting  a  new  trial  in  case  of  aim, 
con.  for  excessive,  damages,  if  they 
be  satis6ed  that  the  jury  acted  un- 
der the  influence  of  undue  motives, 
or  of  gross  error,  or  misconception 
<^  the  subject.  ib. 


IMPRESSING. 

An  apprentice  in  the  Greenland  Fish- 
cry  is  no  otherwise  exempted  from 
beinji;  impressed  than  under  the  ge- 
neral act  of  13  6?.  2,  c.  17,  which 
exempts  all  persons  from  i>eing  im- 
pressed befofc  the  a^c  of  tS;  and 
every  person  who,  not  having  be- 
fore used  the  sea,  shall  bind  himself 
apprentice  lo  serx'C  at  sea  for  the 
first  three  years  of  such  apprentice* 
ship.  Exparte  Urocke^  JUL  45  G-  3. 

238 

INDEMNITY. 

The  sfat.  6  Geo.  2,  c.  31,  only  autho- 
rizes paribh-officL'rs  to  take  ^ec^l:ily 
from  the  puiat.vc  father  of  a  bastard 
child  to  indemnifjif  the  parish  ;  aiid 
therefore  where  ihev  had  tc^kcn  a 
promissory  note  absolute  for  a  bum 
certain,  to  which  there  was  a  plea  of 
tender  of  a  iesier  sum,  as  the  amtur.t 
of  the  charijc  .icUially  sustained  bv 
the  parish  ;  u  'nich  tender  was  foi  r  d 
for  the  defeivlant  :  held.  That  ih^; 
plainiiifs  could  not  recover  furtbtr 
upon  the  note.  Cole  and  others  v. 
Gc'j:c7'  and  Pigi;Gti^  IliL  45  6r.  3, 

no 

IXDICrMf'NT  AXD 
INFORMATION, 

See  Conviction^  Nuisance, 

!•  Threatening  by  letter  or  otherwise 
to  put  in  motion  a  prosecution  by  a 
public  officer  to  recover  penalties 
for  selling  Fryar^s  Balsam  without 
a  stamp  (whicli,  by  slat.  42  Geo,  3, 
c.  36,  is  prohibited  to  be  vended 
without  a  stamped  label)  for  the  pur- 
pose of  obtaining  money  lo  stay  tbe 
prosecution,  is  not  such  a  threat  as  a 
firm  and  prudent  man  may  not  l>e 
expected  to  resist,   and  therefore  is 

,  nbi  in  itself  i-.o  indictable  offence  at 
common  ^ur,  although  it  t>e  alleged 
that  the  morev  was  f»hlaincd,—  no 
re  ereuce  being  mavie  to  dny  statute 
M'hich  prohibits  such  attempt.  Res 
V.  Southerton,  UiL  45  G.  9.         lU 

2.  But  it  seems  that  such  an  offence 

is 
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is  indictable  upon  the  stat.  18  £//;. 
c.  5,  $,  4,  for  rt-gulaling  common 
informers ;  which  prohibits  the  tak- 
ing of  money,  without  consent  of 
Coart,  under  colour  of  process,  or 
zciihout  process^  from  any  person, 
upon  pretence  of  any  offcuce  against 
a  penal  law.  Rex  v.  Souiherton^ 
HtL45G.S.  .  126 

S.  But  no  indictment,  for  any  attempt 
to  commit  ^uch  a  staiutalU  misde- 
meanor can  be  sustained  as  a  misde- 
meanor at  common  luKy  without  at 
least  bringing  the  offc;;ve  inteni'ed 
xtii kilty  and  laying  it  to  be  again >t 
the  statute.  ib* 

4.  Th;  ut;h  if  (he  party  so  threatened 
had  been  allceed  to  be  gniltv  of  the 
offence  imputed  within  the  .statute 
imposing  the  duty,  and  creatir.g  the 
penalty,  such  an  al tempt  to  com- 
pound and  stifle  a  pubhc  prosecu- 
tion, for  the  sake  of  private  lucre, 
in  fraud  of  the  revenue,  and  against 
the  policy  of  the  statute  which  gives 
the  penalty  as  auxiliary  to  ll  e  reve- 
nue, and  in  furtherance  of  public 
justice ;  for  example's  sake,  might 
also,  upon  gci.cral  princlpks,  have 
been  den^med  a  sufi'cient  ground  to 
sustain  the  indictment  at  common 
law.  ib. 

5.  Public  officers,  indicted  for  ena- 
bling accountants  with  the  pay-of- 
fice to  pass  false  accounts  in  fraud 
of  the  revenue.  Rex  v.  Bcmhridge 
a?id  Powell  J  J^Vestminstcr  sittings  af- 
ter Trin.  Term  Jfe03,  cited  in  Rex 
V.  Southcrton,  IJiL  45  G.  3.       136 

6.  The  Court  refused  to  grant  a  rule 
rntii  for  a  new  trial,  after  a  verdict 
for  the  defendant  upon  an  incict- 
ment  for  non-repair  of  a  church- 
yard fence ;  which  was  moved  on 
the  ground  of  the  verdict  being 
against  evidence.  Res  v.  Rttfnell^ 
Oerk,  E.  45  G.  3.  315 

7.  The  Stat.  37  C  3,  c-  123,  makes  it 
felony  for  any  person,  in  any  man- 
ner or  form  whatsoever,  to  admi- 
nister, &c.  any  oath  purporting  or 
intended  to  bind  the  party  to  en- 
gage in  any  seditious  purpose,  or  to 
disturb  ^the  public  peace,  or  to  be 
of  any  society,  5f  c.  formed  for  any 
such  purpose^  &c.  or  not  to  inform 


or  give  evidence  against  any  asso* 
ciate,  &c. ;  and  by  .r.  4,  it  shall  not 
be  neceisarv,  in  an  indictment  for 
any  such  offence,  to  set  forth  tho- 
words  of  the  oath  ;  but  it  shall  be 
sufficient  to  set  forth  the  purport  of 
it,  or  some  material  part  thereof: 
held,  lliat  ?n  indictment,  charging 
that  the  defendants  administered  to 
J.  H.  an  oath,  '*  intended  to  bind 
him  not  to  inform  or  give  evidence 
against  any  member  or  a  certain  so* 
cicty,  formed  to  disturb  the  public 
peace,  for  any  act  or  expression  of 
his  or  theirs,*'  &c.  is  good,  without 
alleging  the  tenor  or  purport  of  tho 
oath  to  be  set  forth,  and  without 
shewing  in  zchat  monncr  the  public 
peace  was  meant  to  be  disturbed  by 
such  society.  Rex  v.  Moors  and 
othen\  E.  45  6?.  3.  419 

8.  Where  the  witness,  swearing  to  the 
words  spoken  by  way  of  oath  by 
the  prisoner,  when  he  administered 
the  same,  said,  That  he  held  a  paper 
in  his  hand  at  the  same  time  when 
he  administered  the  oath,  from 
which  it  was  supposed  that  he  read 
the  words ;  yet  held.  That  parol 
evidence  of  what  he  in  fact  said  was 
suflicicnt,  without  giving  him  notice 
to  produce  such  paper.  ib.  419 

9.  'Where  the  oath  on  the  face  of  it 
did  not  purport  to  be  for  a  seditioui 
purpose,  yet  held  that  evidence 
might  be  jgiven  to  shew  that  the 
brotherhood  ihi:rQ]i\  referred  to  was 
a  seditious  society.  ib» 

10.  An  endeavour  to  provoke  another 
to  commit  the  misdemeanor  of  send* 
ing  a  challengf?  to  fi;4ht,  is  itself  a 
misdemeanor  indictable;  particularly 
where  such  provocation  was  given 
by  a  writing,  containing  libellous 
matter,  and  alleged  in  the  prefatory 
part  of  the  indictment  to  have  been 
done  icith  infenf  to  do  the  party 
bodilv  harm,  and  to  break  the  Kinfr's 
peace  ;  the  sending  such  writing  be- 
ing an  act  done  towards  procuring 
the  commissi  n  of  the  misdemeanor 
nieiint  to  be  «i(  complished.  Rex  v. 
Phillip-^  K.  45  G.  3.  464 

11.  Where  an  evil  intent  accompany- 
ing an  act  is  necessary  io  constitute 
•ucii  act  a  crimei  the  intent  must  bo 

alleged 
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alleged  in  the  indictment  and  prov* 
ed ;  though  it  be  sufficient  to  allege 
il  in  the  prefatory  part  of  the  indict* 
ment.  But  where  the  act  it  in  it- 
self unlawful,  the  law  infers  an  evil 
intent,  and  the  allegation  ef  such 
intent  is  merely  matter  of  form,  and 
need  not  be  proved  by  extrinsic  evi- 
dence on  the  part  of  the  prosecutor* 
Rtx  V.  PhiUqn,  E.45G.S.       43 1 

.       INDORSEMENT  ON 
CANCELLED  INSTRUMENT, 

See  Skip  Register  Adi. 

INSOLVENT  DEBTORS*  ACT. 

One  who  was  charged  in  custody  on 
mesne  process,  for  a  sum  exceeding 
1500/.  on  the  Ist  of  January^  1804, 
is  not  entitled  to  be  discharged  un* 
der  the  insolvent  debtors'  act  of  the 
44  G.  a,  c.  103,  though  the  debt 
were  afterwards  reduced  by  vcVdict 
to  a  sum  which,  together  with  the 
costs,  did  not  amount  to  1500/. 
Exparte  Chiffench,  E.  45  G.  3.  3 17 

INTERLOCUTORY 
JUDGMENT. 

See  Error  J  No,  L 

INSURANCE 

—  Of  Life, 

See  Evidence^  No.  2. 

^^  Against  Fire, 

See  Fire  Insurance» 

1.  A  policy  of  insurance  on  a  ship  on 
a  certain  commercial  voyage,  zriVA  or 
wiihoui  letters  of  marque^   giving 
leave  to  the  assured  to  dMce^  capture^ 
and  man  prizes^  however  it  may  war- 
rant him  in  weighing;  anchor,  while 
waiting  at  a  place  in  the  course  of 
the  commercial  voyage  insured,  for 
the  purpose  of  chasing  an  enemy 
who  had  before  anchored  at  the  same 
place  in  sight  of  him,  and  was  then 
cndeavourmg  to  escape,  will  not 
warrant  him,  after  the  capture,  and 
in  the  course  of  the  further  prose* 
'"ution  of  the  voyage,  in  shortening 


sail  and  laying  /o,  in  order  to  le(  the 
prize  keep  up  with  him,  for  the  pur- 
pose of  protecting  her  as  a  convoy 
into  port  in  order  to  have  her  con- 
demned, though  such  port  were 
within  the  voyage  insured.  Law- 
rence v«  Sydebothamf  Hil,  45  G.  3. 

45 
%»  Whether  an  insurance  of  a  ship, 
wUh  or  vifhout  letter  of  marque^ 
upon  a  certain  voyage  and  commer- 
cial adventure  from  A.  to  B.  ena- 
bles her  to  chaccy  for  the  purpose  of 
hostile  attack,  and  capture  any  vts- 
sel  she  may  happen  to  descry  in  the 
course   of  the  voyage  insured,  in 
whatever  direction,  or  to  any  limit, 
and   whether  known  at  the  com- 
mencement of  such  chacing  to  beaa 
enemy  or  not ;  or^  whether  those 
words  are  to  be  confined  to  a  leave 
to  employ  force  only  for  the  purjx  sj 
of  defence  (Including  a  liberty  of  at- 
tack and  chace  only,  as  far  as  they 
may  be  feirly  supposed  to  pro  mole 
ultimate  security)  must,  in  the  ab- 
sence  of  any  legal  decisfon  as  lo 
their  construction,  depeml  upon  the 
received  practice  and  known  sense 
of  commercial  men,  if  anv  such  re- 
ceived practice  there  be  m  the  use 
of  I  hem  ;  and  therefore   the  cause 
was  referred  to  another  trial  to  as- 
certain the  commercial  usa^e  and 
practice  in  that  respect :  but  at  any 
rate,  such  words  do  not  appear  to 
authorize  direct  cruising  out  of  the 
course  of  the  voyage  in  search  of 
prire.    Parr  v.  Anderson^  BH.  45 
G.  3.  'in 

5.  Upon  an  insurance  on  promts  valued 
at  400/.   where    the    pfaiintii&  de- 
dared  as  for  a  total  ioss^  and  it  ap- 
peared that  after  a  shipwreck,  hr 
which  many  of  the  slaves,  on  the 
profits  on  whom  the  insurance  wsi 
made,  were  lost,  but  the  remainder 
reached  the  market,  and  were  sold; 
and  it  did   not  appear  what  profit 
was  made  of  them ;  though  it  was 
found  that  the    produce  of  those 
who  were  sold  did  not  give  a  profit 
upon  (he  whole  adventure:  held, 
that  the  plaintitf  was  not  entitled 
lo   recover.  ^-^Note.     The  whole 
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adventure  was  a  voyage  from  Ur>€r» 
pool  to.  Jfrica^  and  from  thence  to 
the  JVsti  Indies^  but  the  profits  were 
only  injured  from  St»  FimenVi 
(after  the  ship's  arrival  there)  to 
her  last  port  of  discharge  in  the 
We\i  tndiei.  Hodgson  v.  Glover^ 
E.  45  G.  310 

4«  Where  a  policy  described  the  in-^ 
surance  to  be  on  goods  on  board 
the  ship  ^  called  The  American  Ship 
President;''  this  was  taken  lo  be  ail 
name  of  the  ship,  and  not  a  mar' 
runty  of  her  being  an  American  ship 
called  T%e  Presidents  And  where 
|he  policy  after  such  name  l^ad  the 
woras,  ^^  or  by  tchatever  other  name 
the  same  ship  ahould  be  cfdied^*'  it 
was  holden  to  be  no  variance  that 
the  real  name  of  (he  ship  was  The 
President^  the  identity  gf  the  ship 
meant  to  be  insured  with  that 
name  being  proved.  Le  Mesurier 
▼.  Vmghany  £.  45  6r.  3.  38^ 

Pail  v.  MoUneauXj  ziGuUdhaU,  1774. 
cor.  Lee^  C.  J.     S.  P.  cilcd  ib,  385 

JOINDER  IN  ACTION.. 

1.  A  count  stating  that  the  piaintifT 
had  delivered  a  note  (o  Itie  defend- 
ant, to  get  it  discounted  or  account 
wiln  the  plaintiff  for  the  nioney 
raisid  on  if ;  and  that  the  defendant 
received  the  note  for  thai  purpose, 
but  intending  to  defraud  the  plain- 
tiff, had  not,  though  requested ,.ac« 
eamnttd  with  htm,  &c.  is  laid  in  tort 
^whether  formally  or  not  in  i^s 
rirame)  and  not  in  assumpsit :  and  no 
objection  can  be  taken  upon  a  gene- 
ifid  demurrer  to  the  whole  declani'* 
tkni,  because  such  count  was  joined 
\'\ih  a  count  in  trover.  Samuel  v. 
JmUn^  in  Error^  E.  45  G.  3.     333 

S.  A  count  upon  a  promise  lo  the 
plaiotiif,  as  administratrix^  for  goods 
sold  and  delivered  by  her  after  the 
death  of  the  intestate,  may  be  joined 
Wild  a  count  upon  an  account  stated 
With  her  as  admvidstratrix\  for  the 
flamaget  and  costs  when  recovered 
would  be  assess.  Coweifand  W^e^ 
Jdmims(rfari9Y.  fVaits^  E,4bO.  3, 
-'  '406 


IRELAND, 
See  Jurisdiction. 

JURISDICTION. 

1.  Every  plea  to  the  jurisdiction  of  the 
court  ought  to  give  some  4»ther 
court  by  which  the  matter  may  be 
tried,  Therefoi^  it  is  not  suf&cient 
for  a  native  of  Ireland,  charged  with 
the  publication  of  a  libel  in  Middle^ 

*  sexj  to  plead  to  the  jurisdiction  of 
1).  R.  that  Ireland  before  the  union 
was  governed  by  its  own  laws,  and 
not  by  the  laws  of  Great  Uritaiu; 
and  that  since  the  union  it  is  yet  go*, 
verned  by  its  own  laws,  &c. ;  and 
that  there  always  have  been  anfl 
now  are  courts  and  iurisdictions  in 
Ireland,  distinct  from  thots  in  G.  Bm 
and  competent  to  the  trial  of  all 
offences  committed  by  the  natives 
resident  there ;  and  that  the  deKrod^ 
aiU  is  a  native  of  and  was  resident  in 
Ireland  at  the  time  of  the  oifenctf  al- 
leged ;  and  that  the  subject-matter 
of  the  supposed  libei  related  to 
things  in  Ireland'^  for  the  ob^ection^ 
)f  any,  going  to  the  total  ^rant  of 
jurisdiction  in  any  of  the  courts  of 
thi«  part  of  the  kingdom  to  try  the 
defendant  for  such  an  offence^  it 
should  either  be  taken  advantage  of 
by  a  plea  in  bar,  or  by  evidence  nu* 
der  the  general  issue.  jRejr  v.  the 
Hon,  R,  Johnson,  T.  45  G,  3.    583 

2.  A  Government  store-keeper,  resi- 
dent in  Antigua^  transmitting  false 
vouchers  to  his  agent  in  Lontlon^ 
who  unknowing  ot  the  fraud  deliver  < 
ed  them  at  the  custom*house  in  Lon^ 
don.  If  indictable  in  London^  as  if 
for  his  own  act  there.  RSm  v.  ATtfii- 
/on.  Sittings  after  iViicA.  term,  1793. 

590 

JUSTICES  OF  PEACE,  &c. 

Order  of,— See  Poor  Relief. 

Replevin  is  not  an  action  within  the 
Stat.  24  G.  2,  e.  44,  #.  6,  which  pro- 
tects constables,  &c.  (and  amon^t 
others  paribh  officers  distraining  for 
a  poors'  rate)  acting  under  a  magi* 
strate'a  wai^aat  from  any  action, 
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until  demand  made  or  left  at  their 
usual  place  of  abode,  &c.  by  the 
party  intending  (o  brin?  such  ac- 
tion, &c.  Fletcher  v,  Wilkins  and 
Othersj  US.  45  G.  3.  ^3 


v^ 


LAND,  SALE  OF, 
See  Assumpsit^  No.  3. 

LANDLORD  AND  TENANT, 
Sec  Po^r  Relief  y  No.  3. 

LEASE. 

i.  The  mere  cancelling  in,  fact  of  a 
'    lease  is  not  a  surrender  of  the  term 
thereby  granted  within  the  statute 
of  frauds,  which  requires  sucR  sur- 
render to  be  Ay  deed  or  note  in  writ' 
f>^,  or  Ay  act  or  operation  of  hue* 
Nor  is  a  recital  in  a  second  lease, 
that  it  was  granted  in  part  consider- 
,  atxon  of  the  turrender  of  a  prior 
lease  of  the  same  premisses,  a  sur- 
render by  deed  or  note  in  zsriting 
of  such  prior  lease  ;  it  not  purport- 
ing in  the  terms  ot  it  to  be  of  itself 
a  surrender  or  yielding  up  of  the  in- 
terest, though  in  some  instances  the 
acceptance  of  a  second  lease    for 
part  of  the  same  term  before  de- 
nused  may  be  a  surrender  of  such 
prior,  term  by  operation  of  law  ;  and 
this  even '  though  the  second  lease 
be  voidable,  if  it  be   not  merely 
void  ;  hut  where  tenant  for  life  with 
a  special  power  of  leasing  reserving 
the  best  rent,  iu  comideraiioH  (as 
recited)  of  the  sttrrender  of  a  prior 
term  ot'  99  years  (of  which  above 
60   were  unexpired)   and    certain 
charges  to  be  incurred  by  the  te- 
nant for  repairs  and  improvements, 
&c*  granted  to  him  a  new  le?ise  of 
the  premisses  for  99  years,  ^^  virtue 
of  the  power  reserved  to  her^  or  any 
other  power  vested  in^  or  in  anyuise 
belonging  to  her  ;  which  new  lease 
uas  void  by  the  pouer  for  want  of 
reserving  the  best  rent;  held,  That 
the  «ccond  Icaac,  w»hich  was  intend- 


ed and  expressly  declared  to  be 
granted  by  virtue  of  and  under  the 
power,  and  being  apparently  not 
intended  by  the  panics  to  be  carved 
out  of  the  estate  for  life  of  the 
lessor,  being  void  under  the  power, 
should  not  operate  in  law  as  a  sur- 
render of  the  prior  term,  as  passing 
an  interest  out-of  the  lite-estale  of 
the  grantor,  contrary  to  the  roani- 
fest  intent  of  the  parties ;  and  con- 
sequently that  the  prior  term,  tho* 
the  indenture  of  lease  were  in  fact 
cancelled  and  delivered  up  when  the 
new  lease  was  granted,  might  beset 
up  by  the  tenant  of  the  premisses  in 
bar^to  an  ejectment  by  the  remain- 
der-man after  the  death  of  tenar.t 
for  life :  however  such  second  lease 
might  have  operated  by  way  of  es- 
toppel as  against  the  lessor  during 
her  life.  Roi  d.  The  Earl  oflhr^ 
keky  V.  The  Archbishop  of  Yorkj 
H.  46  G.  3.  8 

2.  A.  agreed  to  let  her  house  to  B. 
*'  during  her  life^  supposing  it  to  be 
occupied  by  B,  or  a  tenant  agreeable 
to  A."  and  ^^  a  clause  was  to  be 
added  in  the  leasey**  to  give  A*'&  soa 
an  option  to  possess  the  house  when 
,  of  age :  held,  That  this  w^s  only  an 
.  agreement  for  a  lease»  and  not  a 
perfect  lease ;  the  latter  clauae  shew- 
ing it  to  be  executory  :  antf  that  a 
lease  gf^nted  in  pursuance  of  such 
agreement  would  only  enure  for  the 
joint  lives  of  A.  and  B. :  and, 
therefore,  that  B.  having  continued 
in  possession  of  the  premisses  un- 
der the  agreement  to  the  time  of 
his  death,  his  interest  then  deter- 
mined ;  and  tha(  u4.  might  maintain 
ejectment  against  JB/s  executrix 
who  had  possessed  herself  of  the 
premisses.  Doe  d.  ^rai^ficid  ▼• 
Smith,  T.  45  G.  3,  ^2Q 

LIBEL, 
See  Jurisdiction^  No.  1, 

LIEN. 

1.  The  lien  of  a  comineii  carrier  for 

iits  general  balancC|  bowftariiinay 
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arise  5n  point  of  law  from  an  im- 
plied agreement  to  be  inferred  from 
k  general  usage  of  trade,  proved  bv 
clear  and  satisfactory  instances  suf- 
ficiehtly  numerous  and  general  to 
varrant  so  extensive  a  concKnion 
affecting  the  custom  of  the  realm, 
yet  it  IS  not  to  be  savoured,  nor  can 
be  supported  by  a  few  recent  in- 
stances of  detention  of  gooJs  by 
four  or  five  carriers  for  their  gene- 
ral balance:  but  such  a  lien  may  be 
inferred  from  evidence  of  the  parti- 
cular mode  of  dealing  between  the 
respective  parties.  Rushforth  and 
Another^  Assignees  of  B.  and  W, 
Rushforth,  r.  Hadfield^  T.  42  G.  3. 

519 

It,  The  dyers  at  Haltfax  were  found 
by  verdict  to  have  no  lien  for  their 
general  balance;  and,  therefore, 
the  Court  held,  That  they  could  not 
rctaitt  for  'the  price  of  dying  any 
other  than  the  particular  eoocfs 
dyed,  or  at  most  only  for  the  dying 
of  such  goods  as  were  delivered  to 
them  at  one  and  the  same  time  un- 
der one  entire  contract;  but  certainly 
not  for  different  parcels  delivered  at 
several  times,  which  they  happened 
to  collect  in  their  hands  at  one  time, 
and  some  of  which  they  had  after- 
wart^s  parted  with  without  obtain- 
ing payment.  Close  and  Another^ 
AssigiieesofRiddellv,  Waterhouse 
rnnd  Others^  T.  42  G.  Z.  623 

3*  A  vendor  has  a  general  lien  for  the 
price  of  the  goods  sold  while  in  his 
possession.  Hanson  and  Anothery 
Assignees  of  Wallace  and  Hawes^ 
V.  Metfer^  T.  4d  G.  3.  G14 

And  vide  Fendqr  and  Vendee. 

4.  One  having  purchased  of  the  con- 
signee all  the  tar  on  board  a  ship, 
under  two  bills  of  lading,  and  hav- 
ing obtained  delivery  from  the  cap- 
tain of  the  greater  part  of  the  goods 
cinder  one  of  the  bills  of  lading,  the 
captain  has  a  lien  on  the  *^est  of  the 
tar  under  the  other  bill  of  lading 
for  the  freight  of  the  whole :  and 
this,  though  some  of  it  had  been 
removed  into  a  lighter  alongside  of 
the  ship  sent  by  the  vendee^  which 


the  captain  afterwards  fastened  to 
the  ship's  side.  Sodergreh  v.  Flighty 
Guildhall  Sittings  after  Trin.  1795, 
cor.  Lord  Kenyon^  C.  J.  cited  in 
Hanson  v.  Meyer.  ^22 

LIFE  INSURANCE. 

See  Evidence^  No.  2. 

LIMITATIONS,  STATUTE  OF, 
See  Adion  ^  the  Case,  No.  2* 

1.  Where  the  ancestor  died  seised, 
le;aving  a  son  and  daughter  infants, 
and  on  the  death  of  the  ancestor  a 
stranger  entered,  and  the  son  soon 
after  went  to  sea,  and  was  supposed 
to  have  died  abroad  within  age: 
held,  That  the  daughter  was  not 
entitled  to  20  years  to  make  her 
entry  after  the  death  of  her  bro« 
ther,  but  only  to  10  years;  more 
than  20  years  having  in  the  whole 
elapsed  since  the  death  of  the  per- 
son last  seised.  Doe  d,  George  and 
Frances  his  wife  ▼.  lesson^  H.  45 
G.  3.  80 

2.  Where  the  plaintiff  complained 
of  a  plea  of  trespass ;  for  that  the 
defendant  with  force  and  arms  as* 
saulted  and  seduced  the  plaintiff's 
wife,  zchereby  he  lost  the  comfort  of 
her  society,  &c.  against  the  peace, 
&c.  to  his  damage,  ice, ;  wjfiether 
this  be  trespass  or  case  (and  former 
authorities  nave  coasidcred  it  to  t>e 
ease)  at  any  rale  a  plea  of  not  guilty 
infra  sex  annos  is  good  on  general 
demurrer.  Macfa&en  v.  OUvani^ 
E.  45  Cr\  3.  387 


MALT, 
See  Exdse^  No.  I. 

MANDAMUS, 

See  Attorney^  Nq.  1  • 

L  Upon    affidavits  that  one   of  tw« 

candidates  for  an  office  had  a  majo- 

'  lity  only  by  means  of  illegal  votet^ 

tbe 
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the  court  granted  a  mandamits  (o 
the  corporation  to  admit  and  swear 
in  the  other^  who  appeared  upon 
the  atlidavits  to  bare  ttir  greater 
number  of  legnl  votes:  and  thiii 
although  the  first  was  admitted  aAd 
tworn  into  the  office ;  there  being 
BO  Other  specific,  or  at  least  no 
other  suoh  convenient  mode  of  try- 

.  Ing  the  right.  Rex  v.  the  Corpora* 
/fofi  of  the  Bedford  Levelj  E.  45 
G.  S.  356 

9.  A  mandittnus  lies  to  the  lord  and 
steward  of  a  manor  to  admit  one  to 
a  copyhold  tenement  who   has  a 

*  frima  facie  legal  title,  in  order  to 
enable  him  to  try  his  right;  though 
equity  had  before  refused  to  compel 
the  lord  to  admit  him  for  want  of 
his  shewing  an  equitable  right  to 
the  prDpcrty ;  but  if  there  be  a 
claim  of  a  previous  fine  due  the  lord 
in  respect  of  the  ancestor  from 
whom  the  partv  claims,  the  rule  will 
only  be  granted  on  payment  of  such 
fine  orfites  as  shall  be  due.  Rex 
^*  Coggan  and  An  other y  East^ 
45  G.  3.  431 

3.  A  similar  mmndammi  was  just  be- 
fore granted  to  the  Duke  of  Leede 
to  admit  Mr.  ConoU^  to  certain  cus* 

*  tnmary  tenements  in  the  manor  of 
Wakefield  in  Yorkshire^  to  enable 
him  ;o  try  his  title  thereto.    t6.  432 

MARKET  TOLL. 

An  action  on  the  case  by  the  owners 
of  a  market,  who  had  a  prescriptive 
right  of  toll  on  all  corn  brought  into 
the  matket  to  be  sold,  and  there 
sold;  alleging  that  the  defendant 
intending  to  deprive  them  of  their 

*  coll, /rau(ftt^eftf/tf  bought  corn  t'n/Ae 
market  by  sampie^  knowing  that  the 
commodity  was  not  there  in  bulk  at 
the  time  of  the  sale,  whereby  the 
plaintiffs  were  prevented  from  tak- 
ing their  toll;  is  not  sustained  by 
evidence  of  the  mere  fact  of  such 
purchase  by  sample  in  the  market, 
though  with  knowledge  of  the  plain- 
tiffs'  claim  of  toll,  coupled  with  the 
fact  of  not  paying  the  toll  oo  de* 


niand  afterwards  wh'eQ  the  com  wst 

delivered  to  the  defendant  in  the 
same  borough  but  out  of  the  markei ; 
for  non  consiat  that  the  corn  would 
otherwise  ^ve  been  brought  into 
the  market,  or  that  the  defendant 
did  any  act  to  induce  the  owner  of 
It  nut  to  bring  it  there  iii  the  first 
instance.  Neither  will  the  .fact  of 
such  purchase  by  sample  in  the 
market,  though  coupled  with  lbs 
subsequent  delivery  out  of  the  mar* 
ket,  sustain  a  cou.it  for  toll  as  for 
corn  brought  into  the  market  and 
there  soid.      The  Bailiffs,    4'c-  of 

Tewkesbury  v.  DistpJh  ^*  ^  ^-  ^' 

438 

MARQUE,  LETTERS  OF, 
See  Insurance^  No.  1,  2; 

MONEY,  , 
Sec  Stacks^ 


>«* 


NAME. 

Where  a  policy  described  theinstfr* 
ance  to  be  on  goods  on  board  the 
ship  called  **  The  American  shin 
President,'*  this  was  taken  to  be  ail 
name  of  the  ship,  and  not  ^  war* 
rantjf  of  her  being  an  Amerken 
ship  called  The  President ;  and 
where  the  policy  after  such  name  had 
the  words,^  "  or  ty  whatever  other 
name  the  same  ship  Jiould  be  celleii* 
it  was  holdea  to  be  no  variance  that 

.  the  real  name  of  the  ship  was  Ths 
Prssident ;  the  identity  of  the  ship 
meant  to  be  insured  with  that  name 
being  proved.  Le  Mesmler  v. 
Vaughan,  B.  45  G.  3.  S83 

HaU  V.  iSoiineauXf  at  GuUdhallin 
1774,  cor.  jLee  C,  J.  S.  P.  cited,  ib. 

NAVY  AGENTS, 

Section  30  of  the  stat,  31  Gr.  2,  c-  1<V 
which  inflicts  a  penalty  of  50L  oo 
navy  agenta  demaxuiing,  taking,  or 

retaiflioji^ 
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reUioing  more  than  Gd.  in  the  pound 
for  receiving  ufidpajfing  over  wages ^ 
&c.  to  anif  orfficer^  seaman^  or  olher 
person  in  the  royal  navy,  and  for  all 
*  their  trouble  and  attendance  in  rela- 
tion thereto,  i^  not  confined  to  in- 
ferior officers  and  seamen,  as  niany 
of  the  provisions  of  the  statute  are  ; 
anil,  tt^erefore,  navy  agents  demand- 
ing and  receiving  uf  a  lieutenant  in 
the    navy   more    than  6d.   in   the 
pound  upon  the  sum  in  fact  receiv- 
ed and  paid  over  to  him  by  them, 
though   not  more  than  '6d»  in'  the 
pound  upon  the  whole  account  of 
debtor  and  oreditor,  including  sums 
drawn  for  by  the  lieutenant  himself 
upon  the  ^favy-office»  and  paid  and 
carried  to  his  account  by  that  office 
(which    is    authorized    by    statute 
35  £r.  3f  c.  94,  making  special  provi- 
sion for  paying  the  wages,  ice,  of 
commissioned  officers)  are  liable  to 
the  penalty  ;  and  the  latter  act  is 
not  a  repeal  of  the  former  provision 
.  as  to  the  payment  of  wages,  &c.  of 
commissioned  officers.      Walsh  v. 
.Toulmin,  T.  45  G.  3.  541 

NEW  TRIAL. 

I,  The  Court  are  not  restrained  from 
granting  a  new  trial  in  a  case  of 
crim.  con.forexee9nvedamages/if 
thev  be  satisfied  that  the  jury  acted 
under  the  influence  of  undue  mo- 
tives, or  of  gross  error  or  miscon- 
ception of  the  subject.  Chambers 
V.  Coalfield,  U.  46  G.  3.  244 

ft.  The  Court  refused  to  grant  a  rule 
fim  for  a  new  tri:i1  after  a  verdict 
for  the  defendant  upon  an  indict- 
ment for  non-repair  of  a  church- 
yard fence,  which  was  moved  on 
the  ground  of  the  verdict  being 
against  evidence.  Rex  r.  Reynell^ 
CUrkyE.  45  G.  3.  315 

NOTICE  TO  QUIT. 

I,  Under  an  agreement  by  a  tenant  of 
a  farm  '^  to  enter  on  the  tillage  land 
at  Candlemtxs^  and  on  the  house  and 
all  olher  the  premisses  at  Lady-datf 
following,  and  that  when  he  left  the 


farm  he  should  quit  the  same  aotord* 
ing  to  the  times  of  entry  as  afore* 
saidf*'  and  the  rent  was  reserved 
half' yearly  at  Michaelmas  and  Lady- 
day:  held,  That  a  notice  to  quit 
delivered  half  9 -year  before  Lady- 
day^  but  less  than  half  a  year  before 
Candlemas^  was  good ;  the  taking 
being  in  substance  from  Lady^day^ 
with  a  privilege  for  the  incoming 
tenant  to  enter  on  the  arable  land  at 
Candlemas  for  the  sake  of  plough- 
ing, &c.  Doe  d.  Strickland  r. 
Snence.  H.  45  G.  3.  120 

9.  It  is  said  that  three  months*  notice 
to  quit  lodgings  is  sufficient,  per 
Lord  Manrfieldy  C  J.  in  Throgmor* 
tond.  Woodbyy.  fVhelpdak^B,R.H. 
0  G.  3.  t^. 

NUISANCE. 

A  wageoner  occupying  one  side  of  a 
public  street  in  a  city,  before  hu 
warehouses,  in  loading  and  unload -^ 
ing  his  waggons  for  several  hours  at 
a  time,  both  day  and  nieht,  and  hav« 
ing    one  waggon  *at  least   usually 

'  standing  before  his  warehouses,  so 
that  no  carriage  could  pass  on  that 
side  of  the  street^  and  sometimes 
even  foot-passengers  were  incom- 
moded by  cumbrous  goods  lying  oa 
the  gfound  on  the  same  side  ready 
for  loading,  is  indictable  for  a  pub- 
lic nuisance,  although  there  were 
room  for  two  carriages  to  pass  on 
the  opposite  side  of  the  street.  Rex 
V.  RusseU^  E.  44  G.  3.  427 


OATHS,  UNLAWFUL, 

Sec  Evidence^  No,  7,  8 ;  Indictment. 

No.  2. 

^OFFICE  AND  OFFICER, 

See  Deputy;  Mandamus^  No.  1 ;  Quo 
Ivarranio,  No.  1,  2. 

ORDER  OF  JUSTICES, 
See  Poor  Relief. 

PARISH 
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PARISH  and  PARISH  OFFICERS, 

Sec  Bastard.  No.  1  ;  Justice  of  the 
Peace^  Sfc»  No.  1 ;  Replevin^  No.  1. 

PERJURY. 

1.  Upon  an  indictment  for  perjury,  in 
falsely  taking  the  freeholder's  oath 
at  an  election  of  a  knight  of  the 
shirc  in  the  name  of  J.  W. ;  it  ap. 
pcaring  by  competent  evidence  that 
the  freeholder's  oath  was  admini- 
stered to  a  person  who  polled  on 
the  second  aay  6f  the  election  by 
the  name  of  J.  W.  who  swore  to 
iiis  freehold  and  place  of  abode ; 
and  that  there  was  no  such  person  ; 
and  that  the  defendant  voted  on 
the  second  day,  and  was  no  free- 
bolder;  asid  sometime  afterwards 
boasted  that  he  had  done  the  tricky 
and  was  not  paid  enough  for  the 
job^  and  was  afraid  he  should  be 
pulled  for  his  bad  vote  ;  and  it  not 
appearing  that  more  than  one  false 
vote  was  given  on  the  second  dav's 
]pol\  or  that  the  defendant  voiedMn 
his  own  name,  or  in  any  other  than 
the  name  of  J.  fV.;  held,  That 
there  was  sufficient  evidence  for  f he 
jury  to  presume  that  the  defendant 
voted  in  the  name  of  J,  W.  and 
consequently  to  find  him  giiilty  of 
the  charge  as  alleged  in  the  indict* 
ment.  Hex  v.  Thomas  Price,  rdias 
John  Wright,  E.  45  G.  3.  393 

S*  The  punishments  directed  by  the 
atat.  21  G.  %  c.  18,  to  be  indicted 
Upon  perjury,  in  falsely  takmg  tiie 
freeholder's  oath  at  an  election  of  a 
knight  of  the  shvre,  and  cumulative 
under  the  stat.  5  Ekz.  e.  9,  s.  6,  and 
«C  2^  e.  «6,  s.  2,  to  which  the 
.fiist^mcntioned  statute  refers,      ib* 

PLEADING, 

See  Replevin^  No.  2,  Trespass. 

1.  A  count  stating  that  the  plaintifF 
bad  delivered  a  note  to  the  defend- 
ant, to  get  it  discounted,  or  account 
with  the  plaintiff  for  the  money 
ntiscd  OA  il|  and  that  the  defendant 


received  the  note  for  that  purpose ; 
both  intending  to  defraud  the  plain- 
tiff, had  not,  though  requested,  ac* 
coutrted  with  him,  &c.  is  laid  in  tori 
Twhciher  formally  or  not  in  iti 
iraiYie)  and  not  in  asmmpsit',  and  no 
objection  can  be  taken  uponara^ 
ncral  demurrer  to  Ibe  whole  decla- 
ration,  because  such  count  was 
joined  with  a  count  in  trover,  So- 
Muel  V.  Judin,  in  Error,  E.  45 
G.  3.  333 

2.  Debt  lies  for  use  and  occtipatioA 
generally,*  wifhont  stating  the  place 
where  the  premisses  lie,  or  any  of 
the  particulars  of  the  demise.  King 
v.  Fraser,  East,  45  G»  3.  348 

$.  Where  the  plaintiff  complained  of  a 
plea  of  trespass,  for  that  the  defend- 
ant With  force  and  arms  assaidtcd 
and  seduced  the  plaintiff's  wife, 
tchereffj/  he  lost  the  comfort  of  her 
society,  'ScQ.  against  the  peace,  ice, 
to  his' damage,  &c.  Whether  this 
be  trespass  or  case  (and  former 
authorities  have  considered  it  to  be 
case)  at  any  rate  a  plea  of  not  guilty 
infra  sex  annos  is  good  on  general 

.  demurrer.  Mdcfadzen  v.  OUvanty 
B.45G.  3.  387 

4.  A  dedaralion,  charging  that  the 
defendant  on  such  a  dqy^  and  on 
divers  other  days  and  timesy  kc. 
made  an  assault  on  the  plaintiff; 
held  bad  on  special  demurrer,  as  one 
assault  cannot  be  laid  on  different 
days.  English  v.  Purser^  E.  45 
G.  3.  395 

5.  A  count  upon  a  promise  to  the 
plaintiff  as  administratrix,  for  goods 
sold  and  delivered  by  her  after  the 
death  of  the  intestate,  n>ay  be  join- 
ed with  a  count  upon  an  accoaot 
stated  with  her  as  adminbtratrix ; 
for  the  damages  and  costs  when  re- 
covered would  t)e  assets.  Cetccil 
and  Wife,  Administratrix^  v.  tVaUs^ 
E.  45  G,  3.  40i 

6.  The  general  plea  of  bankruptcy, 
and  the  ceriififcatc  given  by  Sl*t. 
BG.%c,  30,  f.  7,  may  be  pleaded, 
withoiTt  averring  thdt  the  bank- 
ruptcy happened  before  the  com- 
mcncemcni  of  the  suit;  but  if  It 

appeared 
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q>pctred  at  nM  ffto  that  it  1m|h 
pened  Mer  the  action  brought,  ic 
•ecms  that  the  defendant  cannot 
avail  himself  of  the  defenee  under 
auch  a  eeneral  plea,  which  is  only 

fiven  by  the  statute  in  case  any 
ankrupt  who  has  conformed  to  the 
law  shall  afterwards  be  arrested  or 
impleadt^d  for  any  debt  due  before 
such  time  as  he  became  bankrupt. 
Teaer  v,  Cameron^  East^  45  (?.  S. 

418 

7.  Where  the  defendant  in  replevia 
made  cognizance  for  two  years  and 
a  quarter's  rent  in  arreat;  and  al- 
leged that  for  a  long  time,  viz.  for 
two  years  and  a  quarter,  ending  at 
Christmasy  1803,  the  plaintiff  held 
and  enjoyed  the  premisses  as  tenant 
theneof  to  A*  B*  by  virtue  of  a  cer-^ 
tain  demise,  &c. ;  to  which  the 
plaintiff  pleaded  in  l>ar,  that  he  did 
not  hold  and  enjoy  the  premisses 
as  tenant  thereof  to  A.  B.  hy  virtuci 
of  the  supposed  demise  modo  ttfor* 
mo,  it  is  sufficient  to  entitle  the 
defendant  to  a  verdict  on  such  issue 
if  he  prove  that  the  plaintiff  held  of 
A.  B*  from  the  Md  of  December^ 
1801,  and  to  recover  for  two  years 
rent.    Fortji  v.  hnber^  E*  45  &.  3. 

434 

9.  In  oihimpsU  by  the  vendor  against 
the  vendee  of  land  for  not  accepts 
sng  it  and  payinjr  the  purchase- 
money,  the  plaintiff  averred  that 
he  was  sehed  imfee  of  the  land,  and 
that  the  defendant  agreed  to  pur- 
chase  it  on  haoihg  a  good  tithy  and 
that  his  title  to  the  said  land  vat 
made  good^  perfed^  and  saHtfaetoty 
$0  the  defendant^  and  that  he,  the 
plaintiff,  had  btcn  always  ready  and 
wdUmgy  and  offered  to  conoqf  the 
lands  to  the  defendant,  but  that  the 
dcfeadant  did  not  pay  purchase- 
money;  and,  on  demurrer,  held. 
That  such  general  allegation  of  title 
in  the  olaintiff,  and  that  his  title 
was  made  good  and  eaiiefaclory  to 
Ike  d^endanij  and  that  the  plaintiff 
v/u  reat^  and  wOling^  and  offered 
to  eomo^  to  the  defendant,  were  a 

I  auffident  performance  pi  the  ai^ree- 
Surnt  on  his  part  to  eatill^  hun  t9 

V^L.  VI. 


fecover  for  a  breath  of  the  defend- 
ant's part  in  aot  paying  the  pur- 
chase-money, Martin  v.  Smiihi  T. 
45  G.  3.  556 

9.  In  declaring  upoh  a  contract^  not 
under  seal,  consisting  of  sevei]^l 
distinct  parts  and  collateral  provi- 
sions, it  is  sufficient  to  state  to 
much  of  it  as  contains  the  entire 
consideration  for  the  act,  and  tha 
entire  apt  or  duty  which  is  to  be 
done  (including  toe  time,  manner^ 
and  other  circumstances  of  its  per- 
formance) in  virtue  of  such  consi- 
deration ;  thp  breach  of  which  act 
or  duty  is  complained  of;  but  such 
part  ot  the  contract  which  respects 
onljr  the  liquidation  of  damages  after 
a  nght  to  them  has  accnied  by  a 
breach  of  the  contract,  is  not  ne- 
cessary to  be  set  forth  in  the  decla- 
ration, but  is  only  matter  of  evi* 
dence  to  be  given  to  the  jury  in 

.  reduction  ot  damages.  Qarke  v, 
(?ray,  Trin.  45  G.  3-  104 

10.  Therefore,  a$stmpsit  may  be  main- 
tained in  the  common  form  of  de- 
claring against  a  carrier  for  the  loss 
of  goods  which  were  of  above  5/. 
value,  and  were  not  in  fact  paid  for 
accordingly;  although  it  were  part 
of  the  contract,  proved  by  general 
notice  fixed  up  in  the  carrier's  o^e 
and  presumed  to  be  known  and  as- 
sented to  by  the  plaintiff,  that  the 
carrier  would  not  be  accounta^iefor 
more  than  5 1.  for  goodie  unless  en* 
tered  as  nicft,  and  paid  for  accord^ 
ing^.  ibf 

1 1.  Every  plea  to  the  jurisdiction  of 
the  Court  oiight  to  giv&s»ome  other 
Court  by  which  the  matter  may  be 
tried.  Therefore,  it  is  not  sufficient 
for  a  native  of  Ireland^  charged  with 
thd  publication  of  a  libel  m  Middle^ 
sexj  to  plead  to  the  jurisdiction  of 
B.  JR.  that  Ireland  before  the  Union, 
was  governed  by  its  own  laws,  and 
not  by  the  laws  of  Great  Britain^ 
and  that  since  the  Union  it  is  yet 
governed  by  ite  own  laws,  tec. ;  and 
Ib^t  thisre  idways  haye  been  and 
now  ^re  courts  and  jurisdictions  hi 
Ireland  distinct  from  those  in  6r.  B^ 
and  competent  for  f  he  trial  of  ai} 

M  oi  afl^c^ 


us 
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offences  committed  by  the  natives 
resident  there ;  and  that  Ihtf  defend- 
ant is  a  native  of  and  was  resident  in 
Ireland  at  the  time  of  the  offence 
.alleged^  and  tfiat  the  subject-mat- 
ter of  the  supposed  libel  related  to 
things  in  Ireland ;  for  the  objection, 
if  any,  going  to  the  total  want  of 
jurisdiction  in  any  of  the  courts  of 
Ihis  part  of  the  kingdom  to  try  the 
defendant  for  such  an   oflPcncc,  it 
fbould  either  be  tekcn  advantage  of 
by  a  plea  in  bar,  or  by  evidence 
iinder  the  general  issue.    Rex  ▼. 
John$on.  Justici.  7W».  45  G.  3. 

583 

8.  In  debt  on  bond,  conditioned  to 
'  perform  an  award,  the  pltintiif  must 
atsign  a  breach  und^r  the  stat.  8  and 
S^  1^.  3,  c.  11,  and  cannot  have 
judgment  for  the  penalty,  and  take 
cut  execution  for  the  single  sum 
awarded,  though  the  measure  of 
damages  be  ascertained  by  the 
award.  Welsh  r.  Ireland^  T.  45 
G.  3.  CIS 

PLEDGE, 
See  Trincipal  an^  Factory  No,  I . 


POOP, 

See  Bastardy  No.  1. 

POOR  RATE, 


-y 


gee  Replevin^  No.  1. 

Under  a  local  act,  \0  Ann.  c.  6,  for 
•    rating  persons  to  the  relief  of  the 
poor    in   Nonpich  for  lands,    &c. 
fttock,  and^  personal  estates  in  the 
Parish, '&c.  and  money  out  at  mte* 
resty  they  are  not  liable  to  be  rated 
for   government    stocks    or  fund.f, 
vhich  are  no  more  than  perpetual 
annuities,  the  principal  of   which 
can  never  be  recalled  by  the  holder 
from^  govei'nment,  though  redeem- 
able ^at  the  pleasure  of  the  latter. 
Rex    v.    The   Churchxsardens   and 
Overseers  of  the' Parish  of  St.  John 
Jiaddermarkety  in  Jforwich^   Hii. 
45iSr«3. '      IM 


POOR 

1.  An  order  of  two  justices  founded 
on  the  Stat.  5  G.  I,  c.  8  (for  provid- 
ing  for  the  families  of  absconding 
men  out  of  their  estates)   should 
State  how  much  of  the  goods  or  rcnU 
of  the  fugitive  should  be  seized  by 
the  parish  officers ;  and  the  subse- 
quent order  of  co^firmati<\n  by  tbe 
Sessions  should  specify  thp  quasOm 
of  relief  to  be  appropriated  out  of 
the  goods  and  rents  so  seised,  and 
.    limit  a  period  for  such  appropria- 
tion, supposing  such  oroMJprftpe  or- 
der to  be  good,  and  that  tbe  order  is 
not  to  be  confined  to  the  discharge 
'  of  expences  already  incurred  by  the 
parish.    Stable  v.  Dixons  Hit,  45 

fe.  3.  .  ^  IM 

%  And  flUdPT*,  if  the  original  ordtt  be 

defective  in  the  particular  mentioB* 
cd,  whether  the  Sessions  can  make 
it  good  by  an  order  of  confirmatiott 
directing  the  parish  officers  •*  to  re- 
ceive 7?.  16*.  rent  of  the  rents  asd 
profits^  Sfe.  towards  the  dischargs 
of  the  parish  for  providing  for  the 
party's  wife,"  &c.  *• 

3.  Jut,  ?it  any  rate,  a  payment  of  one 
snm  of  7  L  16#.  is  a  sufficient  com- 
pliance with  such  order,  on  the  only 
ground'of  construction  on  which  it 
can  be  supported  \  and  the  tenant 
in  whose  hands  the  rent  was  seized 
cannot  justify,  in  covenant  by  bis 
landlord  for  rent  in  arrcar,  the  re- 
taining a  second  sum  of  7  L  16'» 
out  of  the  second  year's  rent,  upon 
the  supposition  that  such  order  of 
Sessions  extended 'to  enable  tbcps- 
rish  officers  to  receive  so  much  (W 
nuallj/  out  of  the  rents  ;  for  in  that 
view  the  order  would  be  bad  io  law 
upon  the  face  of  it,  as  an  indefinite 
order  for  the  annual  pavmcnt  of 
such  a  sum,  without  any  limitacion 
i>f  time,  or  until  further  order,    rf* 


...  y 


fOWER. 

I.  The  mere  cancciiing  in  fcct  of  a 

•    lease  is  not  a  surrender  oFthcf  tenant 

thereby  granted;  within  tbeslatnte 

of  frauds,  which  requires  such  sur* 

lender  to  be  bv  dgtiwnoUii^^' 
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At^»  othyad  or  operation  of  law ; 
nor  is  a  recital  in  a  second  leatCi 
that  It  was  grouniled  in  part  consi- 
deration of  the  surrender  of  a  prior 
lease  of  the  same  premisses,  a  sur- 
render bjf  deed  or  note  in  writing  of 
such  prior  lease  ;  it  not  purporting 
in  the  terms  of  it  to  be  of  itself  a 
surrender  or  yielding  up  of  the  inte- 
rest s  though  in  some  instances  the 
acceptance  of  a  second  lease  for  part 
of  the  same  term  before  demised 
may  be  a  surrender  of  such  prior 
term  by  operation  of  law  ;  and  this 
^en  though  the  second  lease  be 
iK>idable,  if  it  be  not  merely  void  ; 
but  where,  tenant  for  life' with  a 
special  power  of  leasing,  reserving 
the  best  rent  in  consideration  (3*  re- 
cited) of  the  surrender  of  a  prior 
term  of  90  years  (of  which  above  50 
were  unexpired)  and  certain  charges 
to  be'iacurred  by  the  tenant  for  re- 
|{airs  and  improvements,  &c.  grant- 
4?d  to  him  a  new  lease  of  the  pre- 
misses for  99  yean  by  virtue  of  the 
power  reserved  to  her^  or  any  other 
power  vested  in  or  in  anywise  be^ 
longing  to  her^  which  new  lease  was 
void  by  Jbe  power  for  want  of  re- 
terving  the  bcft  rent :  hel^.  That 
the  second  lease,  which  was  intend- 
ed and  expressly  declared  to  be 
granted  by  virtue  of  and  under  the 
power;  and  being  apparently  not 
intended  by  the  parlies  to  be  carved 
out  of  the  estate  for  life  of  the 
le^or,  being  void  under  the  power, 
•hould  not  operate  in  law  a*  a  sur- 
render of  the  prior  term,  as  passing 
an  interest  out  of  the  life-estate  of 
the  grantor,  contrary  to  the  mani- 
fest intent  of  the  parties :  and  con- 
sequently that  the  prior  term,  tho' 
the  indenture  of  lease  were  in 
fact  cancelled  and  delivered  up 
when  the  new  lease  was  granted, 
might  be  set  up  hy  the  tenant  of 
the  premisses  in  bar  to  an  ejectment 
by  the  remainder- man  after  tlie 
death  of  tenant  for  life,  however 
such  second  lease  might  have  ope- 
rated by  way  of  estoppel  as  against 
the  lessor  durin<;  her  life.  Rve  d. 
JU  Earl  of  Berkilcy  v.  The  Jick^ 


bishop  of  Fork^  Hilary^  45  Gso.  S. 

2.  Where  an  estate  was  conveyed  to  a 
trustee,  habendnm  to  him  and  his 
heirs,  to  the  use  of  such  person  and 
for  such  essate  as  fV.  should  by 
doed.&c.  appoint  ;  a^id  for  want  of 
5uch  limiution  to  the  use  of  fK  and 
his  heirs  :  and  the  same  conveyance 
reserved  a  certain  fee -farm  rent  to 
the  chief  lord,  and  contained  a  cove- 
nant by  fV,  his  heirs  and  assigns  fo? 
the  payment  of  it :  held,  That  fV, 
took  a  -oested  fee.  liable  to  be  dioest* 
ed  by  the  execution  of  his  power  of 
appointment ;  and  W.  having  coji- 
traded  to  sell  the  estate  afterwards, 
'  by  indentures  of  lease  and  relea^e^  to 
which  he  and  his  trustee  were  par* 
ties,  aflcr  reciting  the  former  con- 
v^vancc,  the  trust ee^  by  d'rection  of 
JV,  did  grants  bargain^  sell,  and  re- 
lease ;  and  fV.  did  grants  bargain^ 
selly  alien^  refea^e,  ratifyj  and  con^ 
Jirm^^ndL  also  direct^  limits  and  ap- 
point to  the  purchaser  and  his  heirs 
all  their  estate,  title,  interest,  ufe, 
trust,  ^c.  in  law  and  equity,  sub- 
ject to  the  reserved  rent,  and  to  the 
performance  of  covenants  on  the 
part  of  }V.  to  be  performed  ;  and 
the  purchaser  also  covenanted  with 
fV.  to  pay  the  said  rent,  and  to  i/i* 
demnify  and  save  him  harmless: 
held.  That  the  purchaser  took  the 
estate  by  the  appointment  ofy  and 
not  by  conveyance  from  fV, :  the 
instruments  (a  lease  and  release) 
though  more  commonly  and  pro- 
perly adapted  to  pass  an  interest, 
and  containing  words  of  grant  for 
that  purpose,  yet  professing  in  termt 
to  be  an  appoint m f  ni  ;  and  the  trus- 
tee having  joined  in  it  by  the  direc- 
tion of  /r.  which  was  unnecessary  if 
it  had  been  intended  that  the  pur- 
chaser should  take  an  estate  derived 
only  out  of  the  intere  t  of  fV,  ;  and 
it  being  obviously  for  the  benefit  of 
the  purchaser  to  (ake  by  appoint- 
ment ;  and  such  appearing  upon 
the  whole  to  have  been  the  inteu* 
tion  of  the  parties;  and  held,  in 
consequence,  That  the  defendant 
(the  heir,  devisee,  and  executor  of 
M  m  ^  ihf 
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the  purchaser)  was  not  liable  in  eor 
yenant  for  rent  in  arrear,  either  as 
executor  or  assignee  of  the  land, 
iivhich  vras  not  bound  in  the  hands 
of  W^'s  appoiBtee  by  fV.'t  cove- 
vant.  Ro(u:h  v.  fVamamf  and  the 
0amev.  the  same^  Executor  of  Wad* 
ham^  If.  45  G.  3.  2S9 

PRACTICP- 

|.  The  granting  pf  day  rules  to  pri- 
soners in  the  K.  B.  prison  doring 
term  is  in  the  fHscretion  pf  the  Court 
on  application,  the  same  as  before 
E>  30  ^.  3;  but  prisoners  upon 
•uch  day  rules  must  return  at  or  be- 
fore 9  o'clock  in  the  evening.  JR^- 
-guia  Cfeneraihi  H*  45  G>  3.  t 

8.  The  Court  will  enter  an  cxpnere- 
lur  on  the  bail-piece  on  payment  of 
the  sum  f worn  to  and  costs,  though 
less  than  the  sum  acknowled^d  to 
be  due,  as  well  where  the  action  i$ 
by  original  as  by  bilL  Jacob  v. 
JBowes.E.  4b  G.  3.  312 

9.  An  appcfiraqce  entered,  after  the 
'  essoign-day^  and  before  the  day  of 

full  term,  niay  be  entered  as  of  the 
preceding  tertn;  and,  therefore,  a 
fion  pros  entered  after  the  second 
term,  for  want  of  declaring  before 
the  end  of  such  second  term,  h  good. 
Prigmorev.  pradlei^j  E.  45.6r.  3. 
'  •  "314 

4.  Rule  absolute  in  the  first  i^islancc 
for  changing  the  venue  frpm  an 
English  to  a  Welsh  county  on  the 
vsual  affidavit.  Hopkins  v,  Lloydy 
East.  45  G.  3,  aud'  Hughes  y. 
Hughes,  HiL  45  C?.  2.  355 

f .  The  Court  refused  to  proceed  sum- 
marily against  a  steward,  who  was 
an  attorney,  to  compel  him  to  ac- 

.  count  before  the  Master  for  receipts 
and  payments  in  respect  ofamort- 
gpged  9ftatc,  and  to  pay  the  balance 
|p  his  employer,  and  to  deliver  up 
npqn  oath  all  deeds,  writings,  &c. 
relative  to  ^he  estate ;  this  being  th^ 
proper  subject  of  a  bill  in  equity, 
And  not  a  c^$^  (or  a  mandamus  \a 

{lompel  a  steward  of  a  manor  to  de- 
iver  up  court  rolls,  &c.  in  lieu  of 
which  this  summary  mode  of  pro^ 


ceeding  has.been  adopted  where  the 
steward  of  the  coort  is  an  attor- 
ney. Cock9  v.  Harnum^  E.  41 
e;3.  404 

6.  Though  the  venue  be  changed  by 
the  defendant  upon  a  false  affidavit, 
yet  the  plaintiff  cannot  brine  it  back 
to  the  county  where  it  was  first  laid, 
without  the  iisu^l  uoderUking  to 
give  material  evidence  in  that  coun* 
ty.  Frice^Bart.y.lV6oMwrne^E, 
4SG.3.  4SS 

7.  The  lessor  of  the  plaintiff  in  eject- 
ment,  suing  \n  forma paimei[^i  will 
be  dispaupered  in  case  of  vexatious 
delay.  Doe  d.  Leppisiguettf  suitg 
in  forma  Pauperis^  v.  TruteeHt  E. 
45  G.  3.         ^  W5 

8.  The  irregularity  of  giving  a  rule  to 
plead  before  the  delivery  cf  the  de- 
claration is  waved  by  putting  in  any 
plea,  though  a  nullity ;  but  such  in- 
operative plea  having  been  put  in 
Vilhout  authority  by  a  new  attor- 
ney for  the  defendant,  without  any 
order  to  change  the  attorney,  the 
judgment  which  had  •  been  signed 
as  for  want  of  a  plea  waa  set  aside, 
f^eny  v.  Fuhery   Trin.  45  G.  3. 

9.  Besides  the  common  four-day  rule 
on  a  defendant  in  misdemeanor  to 
join  in  demurrer  to  his  plea,  th« 
mu^t  be  a  pcnjmptory  rule,  giving 
him  a  cer fain  day  in  the  discretion 
pf  the  Court,  without  which  judg- 
ment cannot  be  signed  against  hira. 
Rex  V.  7%e  Hon.  K.  Johmon^  Trin. 
45  G.  3.  583 

PRINCIPAL  AJfD  FACTOR; 

A  factor  cannot  pledge  the  goods  of 
his  principal   by  indorsement  afl4 

delivery  of  the  Wtf  V  ^^H^  "T 
more  than  by  the  delivery  ofe  the 
goods  themselves;  though  the  in- 
fiorsee  knew  not  that  he  was  factor; 
and  where  goods  were  consigned  on 
the  joint  account  of  the  consignor! 
and  consignee,  and  a  bill  of  lading 
was  sent  to  deliver  the  goods  to  the 
consignee  or  his  assigns;  who  after- 
wards'indorsed  and  delivered  it  to 
the  defeadantSy  vpox^  cpaditioa  of 


AN  INDEX  TO  THE  PRINCIPAL  MATTERS, 


Mi 


thtir  making  an  advance  to  him  on 
it,  which  tbey  failed  to  fiOf  but 
claimed  to  retain  it  at  a  security  for 
prior  advances :  held,  That  such  in- 
dorsement and  delivery  of  the  bill 
of  lading  did  not  divest  the  consign- 
or's right  to  stop  the  goods  in  traw 
titu  upon  the  insolvency  of  the  con- 
signee, who  had  not  paid  for  them. 
Newsom  v.  Tkomiont  HU.  45  G.  3. 

17 

PRISONERS. 


granting  of  day-rules  to  prison- 
i  m  the  K.  B.  prison  during  terra, 


The 
crs 

is  in  the  discretion  of  the  Court 
on  application,  the  same  as  before 
East*  30  6.  3 ;  but  prisoners  out 
upon  such  day-rules  must  return 
at  or  before  9  o'clock  in  the  even- 
ing,    JEtegula  Generalise   HU.  45 

G.3.  d 


«  ^ 

mand.    Sir  Henry  Hervepy  Kni 
y.  Cooke,  H.45G.B.  220 

PROMISSORY  NOTES, 
See  Bills  of  Exdumgem 

PROMOTK^NS 
In  Hil.  45  Geo.  3, 

On  the  resignation  of  Hotham,%m 

Sir  T.  M.  Sutton^  Solicitor-General^ 
was  made  a  Baron  of  the  Exchequer^ 
and  called  Serjeant,  1 

Mr.  Gibbs,  appointed  Solicitor-Gene- 
ral, and  knighted.  ib. 

Mr,  Dallas,  appointed  Chief  Justice 
of  Chester*  ibm 

Mr.  Adam,  made  Attorney-General 
to  the  P.  of  JV.  ib. 

Mr.  JekyU^  made  Solicitor- General  to 
the  P.  of  1V»  and  King^s  Counsel* 

ib. 


PRIZE. 

One  of  the  ships  of  a  squadron  is  de- 
tached by  the  commanding  flag- 
officer   to  lie  off  a  certain  place 

.  within  the  limits  of  the  station,  from 
whence  the  captain,  mthout  any 
further  orders  for  that  purpose, 
though  he  had  written  for  such  to 
his  superior  officer,  and  waited  for 
them  some  time,  takes  upon  him  on 
kU  own  responsibility  (though  from 
Jaudable  motives  which  were  after- 
wards approved  of  by  the  Admi- 
ralty) to  depart,  and  lo  proceed  as 
Convoy  with  the  homeward-bound 
trade ;  and  in  the  course  of  the  vojr- 
age  home,  out  of  the  limits  of  his 
station  (but  nothing  turned  on  the 
question  of  limiU)  he  takes  a  priee : 
held,  That  the  superior  flag-officer 
who  had  before  the  capture  suc- 
ceed the  one  by  whom  the  order 
for  being  detached  had  been  ori- 
J^nally  issued  (admitting  him  to 
stand  in  the  same  situation  in  point 
tof  right)  was  not  entitled  to  share 
the  flag-officer's  share  of  I -8th  given 
by  the  King's  proclamation  to  a 
lag-officer  direOing  or  assisting  in 
a  capture  t:^  a  ihip  under  liis  Com- 
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QUO  warranto;  ^ormaiion 
tA  Nature  of, 

1.  The  Stat.  15  Car.  3,  c.  17,  creating 
the  corporation  of  the  Bedford  Le* 
vel,  directs.  That  they  shall  appoint 
a  registrar,  &c,  and  other  officers  at 
their  pleasure ;  the  duty  of  which 
registrar  is  to  register  titles  to  land 
within  the  level ;  and  he  takes  aa 
oath  of  office  t  held,  That  an  infor* 
mation  in  nature  of  quo  warranto 
does  not  lie  against  such  an  officer  ; 
he  being  a  mere  servant  of  the  cot* 
poratioh,  and  his  office  not  affect- 
ing any  franchise  pr  other  authority 
holden  under  the  crown.  Rex  vL 
Tke  Corporation  of  the  Bedford 
Level,E.45.G.3.  366 

2.  But  an  information  in  nature  of 
quo  warranto  was  granted  against 

.  several  fbr  ekerci.nng  the  office  of 
comissioners  for  paving  the  town  of  , 
TaunioH,  under  an  act  of  the  9  G.  3^ 
to  whom  a  power  was  given  to  im- 
pose rates  and  taxes  on  the  inhabit- 
ants. Rex  V,  Btukock  and  others^ 
U.  Vi  G.  3,  350 
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RATE, 
See  Poor-Rcrfe. 

RECITAL, 
See  Lmast^  No,  1. 

1.  The  condition  of  ft  bond,  reeitlng 
Ihat  the  defendant  had  agreed  with 
the  plaintiffsto  collect  their  revenues 
**  from  time  to  time/or  J 2  months^** 
mnd  afterwards  stipulating  that,  **  at 
all  times  thereafter  during  the  con' 
iifUKatce  of  such  his  emptoymenty  and 
for  so  long  as  he  should  continue  to 
beemT^oyedy  he  would  jnstly  account 
and  obey  orders,"  &€.  confines  the 
oames  in  the  recital.  The  Company 
^f  Proprietors  of  lAverpool  ffater- 
workt  V.  Atkinson  and  Uarpky^ 
Trin.  46  G.  J.  iOl 

RELIEF, 
Sec  Poor^R^lief. 

RENT, 

See  CovemmUj  No.   1.    Poor 'Reliefs 
No.  I,  %  3, 

EPLEVIN. 

1.  Replevin  is  not  an  action  within 
the  Stat.  U  G.  %c.  44,  s.  6,  which 
protects  constables,  &c«  (and 
amongst  other  parish  officers  dis- 
straiuing  for  a  poor's  rate)  acting 
under  a  magistrate's  warrant  from 
any  action,  until  demand  made  or 
left  at  their  usual  place  of  abode,  ice. 
by  the  party  intending  to  bring  such 
action,  &c,  Fletcher  ▼.  tVilkins 
and  others,  H.  45  G.  Z.  «283 

%  Whcra  the  defendant  in  replevin 
made  cognizance  for  two  years  and 
a  quarter's  rent  in  arrear ;  and  al- 
leged that  for  a  long  timei  viz. /or 
tau  years  and  a  quarter j  ending  at 
Christmas,  1S03,  the  plaintiff  Ae/J 
and  enjoyed  the  premisses  as  teauni 
thereof  io  A,  B.  by  virtue  of  a  cer- 
tain demise,  3rc. ;  to  which  the 
plaint iiF  pleaded  in  bar  that  ha  did 
not&v/dniK/  9r\joy  the  premisses  as 


tenant  thereof  to  A*  B*  by  vWoeof 
the  supposed  demise  modo  ei forma  : 
it  is  sufficient  to  entitle  the  defend- 
ant to  a  verdict  on  such  issue  if  he 
prove  that  the  plaintiff  heW  of  A.  -B. 
from  the  23d  of  Dec.  1801,  and  to 
recover  for  tvoo  years  rent.  Forty 
V.  Imber,  E.  46  G.  3*  4M 

RIVER  WATER. 

The  owner  of  land  through  which 
a  river  runs  cannot,  by  enlarging 
a  channel  of  certain  dimcnsioof, 
through  which  the  water  had  bcca 
used  to  flow  before  any  appxt)pri- 
aticHi  of  it  by  another,  divert  more 
of  it  to  the  prejudice  of  any  other 
land-owner  or  lower  down  the  river, 
who  had  at  any  time  before  such 
enlargement,  appropriated  to  him- 
self the  surplus  wliich  did  not  escape 
bv  the  former  channel.  Be<d^  v, 
Shawj  //.  45  G.  3.  2M 


«» 


SALE  OF  GOODS. 

A  memorandum  signed  by  the  dcfcnif- 
ants,  whereby  they  agreed  to  give 
so  much  for  goods,  lakes  the  case- 
out  of  the  17th  sect,  bf  the  sta- 
tute of  frauds,  though  not  signed  by 
the  seller,  nor  expressing  any  con- 
sideration for  the  defendant's  pro- 
mise, otherwise  than  by  inference 
from  their  own  obligation.  J^grr- 
ton  vl  Matlhezss  and  another^  U.  4§' 


G.$. 


SALE  OF  LANDS, 
Sec  Assumpsit^  No.  3. 

SAMPLE, 
4)cc  Market. 

SCIRE  FACIAS^ 
See  Bandy  No.  2. 

SEISIN, 

See  JSmtry.  Ne.  4. 

SfiPARATB 
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SEPARATE  MAINTENANCE, 
See  Husband  and  Wifef  Ho^  U 

SERVANTS'  WAGES, 
Sec  Distress f  No.  1. 

SESSIONS, 
See  ApfcaL    Poor^Relief. 

SETTLEMENT  OF  ESTATE, 

See  Fraudulent  Conveyance  to  ^defeat 

Creditors. 

SETTLEMENT  CERTIFICATE. 

Where  the  son  of  a  certificated  pcrton 
(not  named  in  the  certificate  other- 
wise than  under  the  general  appel- 
lation of  the^ther*8/amtV^)  marries 
mnd  lives  in  a  house  of  his  own  in 
the  certificated  parish,  be  ceases  to 
be  under  the  protection  of  the  cer« 
tificate  as  part  of  his  father's  fa- 
mily ;  and  an  apprentice  may  gain 
a  settlement  by  serving  such  person 
in  the  certificated  parish.  Rex  v« 
ihe  Inhabitants  of  MorilakCy  M.  45 
G.  3.  597 

SHIP  REGISTER  ACTS. 

An  indorsement  of  a  transfer  of  a  ship  . 
in  the  same  port  made  upon  the 
certificate  of  the  registry,  and  bear- 
ing date  at  the  time  of  the  transfer, 
but  not  signed  by  the  vendor  till 
three  rears  after  such  certificate  had 
been  delivered  up  and  cancelled,  and  » 
had  remained  dormant  during  all 
ihe  intermediate  time ;  held,  not  to 
convey  a  title  to  the  ship  under  the 
register  act,  3i  G.  3,  c.  08,  s.  1 5, 
and  other  acts ;  «uch  certificate  hav- 
ing been  so  cancelled  and  delivered 
up  upon  occasion  of  the  vendee's 
.  obtaining  a  register  de  novo  (issued 
without  authority)  which  recited 
tiie  cancellation  of  the  former  cer- 
tificate. For  the  object  of  the  re- 
gister acts  in  requiring  such  indorse, 
meut  is  in  order  to  notify  the  change 
of  property  to  the  public;  and  there- 
fore it  IS  required  to  be  made  on 


an  existing  acknowledged  certificate 
in  use  at  the  time :  and  consequently 
no  title  passed  to  the  assignees  of 
the  venaee,  who  had  become  bank- 
rupt between  the  tinse  of  the  ori« 
ginal  transfer  to  him  and  the  signing 
of  such  indorsement  by  the  vendor  ; 
the  vendee  haviE\g  also,  before  his 
hankrivptcy,  tonveyed  away  the  ship  ' 
to  third  persons  for  a  valuable  con« 
sideration,  who  were  in  possession  of 
it.  But  quere,  Whether  any  title 
could  be  made  under  such  register 
de  novoj  issued  without  authority^ 
upon  a  transfer  of  the  ship,  in  the 
same  port  ?  And  therefore  the  ven- 
dees of  the  bankrupt  only  held  their 
possession  on  such  defect  of  title  in 
the  assignees  of  the  bankrupt.  Mosw 
and  another^  Assignees  of  Kirk* 
patrick^  a  Bbnkruptj  Surohor  of 
Parr^  v.  Milts  and  Boon^  //•  46 
6. 3.  lU 

STEWARD, 
See  Attorney^  No.  1  • 

STOCKS 

Not  rateable  to  the  poor  as  money  otd 
at  interest  under  10  Ann.  c.  6,  for 
rating  the  city  of  Norwich.  Rex  v, 
the  Churchwardens^  S{c,  of  St.  John^ 
Madilcrmarkety  in  Noricichy  II.  4$ 
G.  3.  1S% 

STATUTES. 

Elisaibth. 
13^  C'  5  (Fraudulent  Conveyances) 

18,  c.  5,  5.  4  (Regulating  Common 
Informers)         —  —     IM 

James  I. 

21,  c.  16  (Limitation  of  Actions) 

80,  38$ 

Chakics  II. 

12,  c.  24  (Excise)  —     515 

15,  c.  17  {Bedforjl Level)  356 

29,  c.  3,  s.  3  (Stat,  of  Frauds.;  Sur- 
render and  Cancelling  Deed)   86 
s.  17  (Mcraorandmn  of  Agree- 
ment) —  —     30/ 

Will. 
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Will.&Mart^  and  Will. 

94r  ^c.  2i  (Ship  Register)        147 

'  ^Sf9fC*ll  (Assigaing  Breaches  on 

Bond)  -.-  550 

•  49,  c.  80  (SeiUement ;  Certifi- 

mU)  — •  -^401 


182 


—    188 


Atfirss 

10;  cf  (Rating  in 

Gso.L 
%«w8(PoorReBef} 

gbo.  n. 

1,  c.  80  (Bankropt ;  Flea)         415 
8|^81  (BaaUrd  $  Pariah  Indemnity) 

^  110 
8;  c.  88  (ChariUUe  Utes)  8M 

iU  c;  19,  f.  82  (Avowry)  437 

18tC.  17  (Impfessing)  238 

I8»e;  IS  (Election;  Perjury)  32S> 7 
■S4^  c.  44,  t.  8  (Constable,  kc  ;  De- 
mand of  Warrant)  288 
38,  c.  24  (Threatening  Letters)  131 
81,  c^  1 0  (Navy  Agents)  541 

Geo.  IIL 

S^  e*  15  (Fisheries ;  Impressing)  240 

19,  e.  58  (Auction  Duty)  592 

88,  c.  41  (Greenland  Fishery ;  Im< 

pcesiing)  —  «—    238 

^6;  c  80  (Ship  Register)  147 

28,  c  87  (Auction  Duty)  592 

29,  c.  58  (Greenland  Fishery  |  Im- 
pressing)       —  -*-    239 

33,  c.  66  (Prize  Distribution)     230 

34,  c.  68,  s.  15  (Ship  Register)  144 
85,c  94  (Navy  Pay)  541 
37.  c  123  (Unlawful  Oaths)  419 
89  4r  40,  c.  106  (Unlawful  Agree- 
ments)              —                 417 

42,  Ck  38  (Exdses  Malt;  Appeal) 

514 
42,  c.  50  (Stamps)        —  126 

42,  c.  90  (Servants*  Wages  s  Db- 
t|«ss;  Appeal)  •—  75 

43,  c.  73,  t.  4  (^tamp  Prosecutions) 

138 

44,  A  108  (lasolvect  Debtors'  Acti 


STOPPING  IN  TRAIWITU; 

Sec  Prindpid  and  JPociar,  No..  !• 

B«  a  trader  in  London  ordered  gooda 
to  be  shipped  to  him  by  D.  and  Co* 
his  correspondents  at  DoM^aid^,  who 
were  to  draw  for  the  amount  on  F» 
at  Hamburgh  (who  had  agreed  to 
a<^ept  the  bills  upon  receiving  com* 
mission  on  the  amount) ;  and  the 
bills  of  lading  and  invoices  were  t8 
be  transmitted  by  D.  and  Co.  from 
Dmizick  to  F.  at  Ham^utflh  who 
was  to  forward  them  to  B.  m  JLon* 
dom  I  and'  F.  accordingly  accepted 
the  bills  of  exchange  drawn  upon 
him,  and  on  the  receipt  of  the  bills 
of    lading   cifnsmitled   the   same 
(which  wera  made  out  to  the  order 
of  the  shippers,  and  not  indorsed) 
to  B.  in  I^mdm^  who  received  them 
tojgether  with  the  invoices  and  letter 
of  advice,  five  days  after  an  act  of 
bankroptcy  committed  by  him*   F. 
also  became  bankrupt,  and  the  bills 
of  exchange  drawn  on  him  by  D. 
and  Ci»»  wffe  obliged  to  be  taken  up 
and  paid  by  themselves ;  held,  1st, 
That  F.  had  no  right  to  stop  the 
goods  t*is  trantUu ;  being  no  more 
than  umrtigfor  iheprice^  and  not 
vendor  or  consignor  i  2dly,  That 
one  who  was  general  agent  of  F. 
.  in  London,  having  obtained  the  bills 
of  lading  from  the  bankrupt  after 
his  bankruptcy,  iipois  an  agreemeni 
when  the  goods  arrived  '*  to  diqiose 
of  them,  and  to  apply  the  net  pro* 
ceeds  to  the  discharge  of  such  bills 
as    had    been   drawn    agaunst  the 
goods,*'  had  no  authority  to  retain 
The  proceeds  against  the  assignees 
of  B.  the  bankrupt,  either  in  respect 
of  F/  or  in  respect  of  a  stoppbg  aa 
transitu  on  behalf  of  D.  andCo* 
the  shippers,  who  after  bis  possession 
of  them,  and  afler  trover  commenced 
by  JB.'s  assignees  for  the  value,  sent 
a  letter  to  bim  approving  of  his  hav« 
Jn^  obtained  possession  of  the  bills 
otladiiig  and  the  goods  ;  for,  ai  any 
^atci  there  was  no  edbarje  stopping 
^  ^of^iUi^  bat  the  goods  weieob- 
laified  .^  atroemtm^fhilb  Iht  vcn« 

dec 
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dee  after  his  bankruptcyt  even  if  the 
defendant  could  be  considered  as 
agent  for  the  shippers  at  the  time  by 
fehtion.  Stffken  and  JPeae*  jlf* 
dtgnees  of  Browme^  a  Bankrupt,  v. 
Wiojf^  Bati.  45  G.  3.  971 

SURETY, 
See  Bond  No.  I. 

SURRENDER. 

1.  The  mere  cancelling  in  fact  of  a 
lease  is  not  a  surrender  of  the  term 
thereby  granted  within  the  statute 
of  frauds,  which  requires  such  sur* 
render  to  be  ^  deed  or  note  in  writ" 
ingt  or  by  act  or  operation  of  law ; 
nor  is  a  redtai  in  a  second  lease, 
that  it  was  granted  in  part  consider- 
ation of  the  surrender  of  a  prior 
lease  of  the  same  premisses,  a  sur* 
fender  by  deed  or  note  in  writing 
of  such  prior  lease ;  it  not  purport- 
ing in  the  terms  of  it  to  be  of  itself 
a  forreoder  or  yielding  up  of  the  in- 
terest, though  in  some  instances  the 
aceeptanee  of  a  second  lease  for 
]>art  of  the  same  term  before  de- 
snised  may  be  a  surrender  of  such 
prior  term  by  operation  of  law  ;  and 
this  even  t!x>ueli  the  second  lease 
b^  voidable,  if  it  be  not  merely 
void ;  but  where  tenant  for  life  with 
a  special  power  of  leasing  reserviiig 
the  htsi  rent,  in  eonsiSkralUfm  (u 
recited)  of  the  iwrrender  ef  a  prior 
terpi  of  99  y^ars  (of  whieb  above 
,IX)  were  unexpired)  and  eertaiii 
charges  to  be  incurred  by  the  te« 
Bant  for  repairs  and  imprbvemeots, 
&c.  granted  to  bim  a  new  leaae  of 
the  premisses  for  99  years,  by  virtue 
ef  the  potcer  reserved  to  her^  or  any 
ether  pozcer  vested  tn,  or  in  anmiet 
belonging  to  her  ;  which  nevt;  lease 
was  void  by  the  power  for  want  of 
reserving  the  best  rent ;  held.  That 
tbe  second  lease,  which  was  intcud^ 
fA  and  expressly  def^larod  to  b9 
granted  by  virtue  ef  and  undtr  iiie 
power,  and  being  apparently  Mt 
intended  by  the  parties  to  be  eiTfed 
<>\9t  of  the  estate  for  life  ef  ttf 
^ssori  being  i<A^  nn4et  (ke  ftpveri 


should  not  operate  in  law  as  a-aur« 
render  of  the  prior  term,  as  passing 
an  interest  out  of  the  life-estate  of 
the  srantor,  contrary  to  the  mani- 
fest intent  of  the  parties ;  and  con* 
sequently  that  the  prior  term,  tfM>* 
the  indenture  of  lease  were  ia  fact 
cancelled  and  delivered  u^  when  the 
new  lease  was  granted,  might  be  set 
up  by  tlie  tenant  of  the  premisses  in 
bar  to  an  ejectment  by  the  remain** 
der-man  after  the  death  of  tenant 
for  life,  however  such  second  lease 
might  have  operated  bv  way  of  es- 
toppel as  against  the  lessor  during 
her  life.  Reed.  The  Barl  qf  Ber^ 
keley  v.  The  Jrckbidiop  qf  YoHt^ 
H.  46  G.  3.  8i 


TENANTS  IN  COMMON. 

Devisees  of  a  copyhold,  holdinr  as  te^ 
nants  in  common,have<eti0rarestatet 
to  which  they  must  be  seeeraOy  ad* 
mitted^  and  for  which  eeeeral  eer* 
vices zxe  due  to  the  lord,  aod«eeinrf 
keriots  on  the  death  of  each  tenant ; 
and  the  muUiplicatibn  of  heriotsand 
fees  on  admission  still  continues^ 
notwithstanding  the  r»«tiiiiicmof  the 
same  land  afterwards  in  one  person  ; 
the  divided  estates  or  interests  in  the 
land,  once  divided  in  severalty,  con- 
tinuing several  AUree  v.  ScaU^ 
£•  45  £r.  3.  47d^ 

THREAT  AND  THEATENINO 
LETTERS, 

See  Indictment^  No.  1^  ff^  3,  4b 

TITLE  TO  LAND, 
See  Jissumfiiij  No.  3E. 

TOLLi 

See  Markefm 

TRESPASS, 

1 ,  4.  grants  liberty,  licencoi  power, 
and  authority  to  B»  and  his  heirs  ta 
k.,:u  g  tmdge  on  hlf  land,  and  JR. 

covenants 


m% 
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covenants  to  bnild  the  bridge  for 
public  use,  and  to  repair  it,  and  not 
to  demand  toll.  The  property  ia 
the  materials  of  the  bridge,  when 
buih  and  dedicated  to  the  public, 
attll  continues  ia  B,  subject  to  the 
right  of  paitage  b)  the  public  ;  and 
when  severed  and  taken  away  by  a 
wrong-doer,  he  may  maintain  tret- 
pass  ior  the  asportation.  Harrison 
T.  Parker,  H.  45  G.  3.  1  i4 

9»  One  who  has  contracted  with  the 
•wner  of  a  close  for  the  purchase 
of  a  growing  crop  of  grass  there,  for 
the  purpose  of  being  mown  and 
made  into  hay  by  the  vendee,  has 
0ucb  an  exclusive  possession  of  the 
close,  though  for  a  limited  purpose, 
that  he  may  maintain  trespass  qu.  cl. 
fr^gii  MpAn^i  any  person  entering 
the  close  and  taking  the  grass,  even 
with  the  assent  of  the  owner.  Cros* 
ly  T.  fVadncorthf  T.  45  G.  3.    M% 

TROVER, 

See  Joinder  in  Actidn,  No.  1 ; 
Trespass^  No.  1. 

Taking  the  property  of  another  by 
assignment,  from  one  who  had  no 
authority  to  dispose  of  it,  as  taking 
an  assignment  of  tobacco  in  the 
Icing's  warehouse,  by  way  oi  pledge 
from  a  broker,  who  had  pnrchased 
$t  there  in  his  own  name  for  his  prin- 
cipaly  and -refusing  to  deliver  it  to 
the  principal  after  notice  ajid  de- 
mand by  him,  none  other  than  the 
person  in  whose  name  it  is  wiire* 
housed  being  able  to  take  it  out,  is 
a  conversion.  .  M^Combie  v.  Deeoisy 
T.  4S  G.  3.  53S 


UNLAWFUL  OATHS, 

See  Fjvidcnce^  No.  7,  8 ; 
ImUctmetti,  No.  3. 

USE  AND  OCCUPATION, 
Sac  Pebty  No.  1..  , 


VARIANCE, 

See  Conviciiony  No.  1 1 
Insurance^  Nou  4. 

VENDOR  AND  VENDEE, 

See  Stopping  in  TransUu. 

t—  Of  Land, 

See  Asmmpsitf  No.  S. 

Under  a  contract  of  sale,  whereby  the 
vendee  agreed  to  purchase  tdt  the 
starch  of  the  vendor  then  lying  at 
the  warehouse  of  a  third  person,  at  so 
much  per  cwt.  by  bill  at  two  months ; 
which  starch  was  in  papers,  but  the 
exact  weight  not  then  ascertained, 
but  was  to  be  ascertained  afterwaurds; 
and  14  days  were  to  be  allowed  for 
the  delivery ;  and  the  vendor  gave 
a  note  to  the  vendee,  addrestoi  to 
the  warehouse-  keeper,  directing  hnn 
to  weigh  eind  deUver  to  the  vendee 
all  his  starch:  held,  That,  under 
Chit  contract,  the  absolute  pro* 
perty  in  the  goods  did  not  vest 
in  the  vendee  before   the  weigh' 

•  4ng^  which  was  to  precede  the  deli- 
very, and  to  ascertain  the  price ;  and 
that  part  of  the  starah  having  been 
weighed  and  delivered  to  the  vendee 
by  hisi^direction,  the  vendor  might, 
notwithstanding  such  part  delivery 
upon  the  bankruptcy  of  the  vendee, 
retain  the  remainder,  which  Uill  con- 
tinued un weighed  in  the  warehouse 
in  the  name  and  at  the  expence  of 
the  vendor.  Hanson  andanothefy 
Assignees  of  Wallace  and  Hawitf 
Bankrupts  v.  Mct^er^  Trin*  45  G*  3. 

614 

VENUE, 

See  Jurisdiclion^  No.  J. 

1.  Rule  absolute,  in  the  first  instance, 
for  changing  the  venue  from  an  Eng' 
li^h  to  a  IVti.^h  CQUnty,  on  the  usual 
aOidavit.  Hopkins  v.  Lioydy  E,  43 
6r.  3,/  and  Hughes  v.  Hughes^  i/i'* 
40  G.  3.  555 

f2»  Though  the  venue  be  changed  by 
^he  deleodant  upon  a  false  affidavit, 
ycl  the  plaintiff  cannot  bring  it  back 
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to  the  county  where  it  was  first  Istid^ 
without  the  usual  undertaking  to 
gire  material  evidence  iti  that  coun* 
ty.  PriiXy  BarL  v.  Woodburn^  E. 
45  G.  a.  439 

8.  A  Government  storekeeper,*  vesU 
dent  in  Antigua^  transmitting  false 
vouchers  to  his  agent  in  Lfondony 
who  delivered  them  at  the  custoqi- 
house  there,  unknowing  of  the 
fraud,  is  indictable  in  London^  as  if 
for  his  o w  n  act  there.  Rex  v.  itfuti- 
ton,  sittings  after  Mich.  Term^  1793, 
cited  in  Res  ▼•  Johhton.  J.    T.  45 


VESTED  ESTAT?^ 

Sec  Conregmteej  No»  1 ; 
Devise^  No,  5. 

VIDEUCET, 
See  Etidence^  No«  9. 


WAGES, 
See  Distress f  No*  1. 

WARRANTY  IMPLIED, 

See  Assumpsiif  No.  3;  or 
AuctpffnefTj  No»  1« 


«» 
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fl.  ArtD,  Mnf«r, 
firtf Ufte  Strscty  Loados. 


